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- DECISIONS © 
RELATING TO 


THE PUBLIO LANDS. 


: INSTRUCTIONS. 
| March a 1915. 


' STANDING Rock Invran Tess Desieuees UNDER ENLARGED Howes: Act. 
Lands within the portion of the Standing Rock Indian reservation, in North Dakota, 


_ opened under the provisions of the act of May 29, 1908, are subject to designation eae 


under the enlarged homestead, act as amended by the act of Ju une 18, 1912. 


Jongs, frst Assistant Secretary: | 

I am in receipt of your [Director of. Gedlogieal Survey]. letter of 
January 23, 1915 (KH. H. P. 10106),-asking whether certain lands 
within the ‘portion of the Standing Rock Indian Reservation, in 
North Dakota, opened under the provisions of the act of May 29, 
1908. (35 Stat., 460), are subject to designation under the enlarged 
homestead act of June 13, 1912 (87 Stat., 132). - 
The act of May 29, 1908, is similar to the. a of Mas 30, 1908 
(85 Stat., 558), under which certain lands within the Fort Peck 
Indian Reservation, in Montana, were opened to entry; and the 
Department held in a letter dated: July 30, 1913, addressed to the 
Commissioner of the General Land Office, that the Fort Peck lands 
are subject to designation i in proper cases. ‘The same reasons which 
prompted that conclusion lead to the conclusion that the Standing 
~ Rock lands are also subject to designation, and you are, therefore, 
advised that such designations may be made, so far as the lands are. 
| of the character contemplated by the enlarged homestead act.. 
Tn this connection, to avoid confusion, it may be well to differen- : 
tiate the acts pagtioned from the act of August 15, 1894 (28 Stat., 
332), which provided for the disposal of certain lands within the Nez 


~~ Perce Indian Reservation, in Idaho, as the Department held, by letter 


addressed to you, dated January 7, 1915, that these lands are not: | 
- subject to designation. 


The opening of the Nez Perce iene wile ‘eqecteaily provided - | 


for by the act of August. 15, 1894, was built up. around the provisions © 


of the act of February 8, 1887, which, referring tolandssoldorreleased = 
to the United States, pursuant to an agreement made with the Indians oo ee 
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under the provisions of that act, pr ovides that sich fends shall be 
: disposed of by the United States to actual bona fide settlers only, 
in tracts not exceeding 160 acres to any one person, under conditions _ 
prescribed by Congress.. The Department held that the 160 acres 
provision was not modified by the enlarged homestead act, and that 
the land is not subject to designation. 
The Nez Perce act refers to the act of February 8, 1887, and these 
acts are so interwoven and interlocked as to make the former more 


or less dependent upon the latter. Prior to the passage of the Nez 


Perce act, the President, under authority of the act of February 8, — 
1887, ted a proclamation, (dated April 13, 1889) providing for 
allotments to Nez Perce Indians, and an agreement was made with 


the Indians under authority of that act, for the sale by them to the 


United States of the surplus lands, which agreement was i | 
ratified, and confirmed by Congress. 

“Allotments to Indians within the Standing Rock Reservation were 
made under authority of the act of March 2, 1889 (25 Stat., 888), 
and, within the Fort Peck Reservation, ‘under authority of the act 
ol May 30, 1908, supra. Neither the Standing Rock act of May 29, 
1908, nor the Fort Peck act of May 30, 1908, each supra, refers to 
any treaty with the Indians consenting to the opening of the lands, 
or agreeing to the prices to. be paid, or to the manner in which the 
lands should be disposed of. Each act summarily directs the opening 
without reference to any agreement with the Indians. Lands within 
these reservations were not sold or released to the United States, but 
it is specifically provided i in-each of the acts that the United States | 
shall not be bound to purchase any of the lands opens s under the 
provisions of such act, except certain State lands. 

For these reasons, the Department concludes that the provisions 
~ in the act of February 8, 1887, that lands sold or released to the 

- United States by Indian tribes shall be disposed of by the United 
States to actual settlers only in tracts not exceeding 160 acres to any ; 
‘one person, is not applicable to Fort Peck or Standing Rock lands. — 

The act of May 29, 1908, supra, provides-that the Standing Rock 
lands shall: be disposed of under the general provisions of the home-. 
stead and townsite laws; the act of May 30; 1908, supra, that the Fort 
Peck lands shall be disposed of under the general provisions of the 


homestead, desert. Jand, mineral, and townsite laws. The enlarged © 7 


homestead law is now a part of the general provisions of the home- 
stead laws, as much as the three-year homestead law of June 6, 1912,._ 
or other amendments which have been added to the general provi- 
sions of the homestead laws since the passage of the laws providing 
_ for the opening of these reservations, and, consequently, wh the 
other amendments, is applicable to these lands. | 


DECISIONS RELATING TO: THE PUBLIC — . . 3 _ 
‘WILLIAM F, EARNHEART. 


- Instructions, March 8, 1 918: 


RepaymMent—UMArTILLs INDIAN LANDS—INSTALLMENT or Purcusase Money... 
Where a homestead entry of Umatilla Indian lands, under the act of March 3, 1885, 
is canceled for failure to comply with law, after payment of the first installment 
of the purchase money, the entryman is not entitled to repayment of such install- 
ment under the act of March 26, 1908, his only right to repayment, if any, being 
under the provisions of section 2 of said act of March 3, 1885. — 
‘ReraymMent UnveEr Sxcrion 2, Act .or Marcu 3, 1885. 
_ Instructions given that claims for repayment under section 2 of the act of March a 
1885, of installments paid on Umatilla lands, shall not be allowed until the land 7 
shall have been re-entered and the payments therefor made 1 1m full. 


_ Jonzs, First Assistant Secretary: : =. 
The Department has considered thé case of William: F. Earnheart, - 
wherein application was made for repayment of the first installment 


of purchase money paid: by him in connection with Umatilla, home- — | 


stead entry La Grande, Oregon, 08024. | 
_ The entire record was forwarded to the Depatgaent by your 
[Commissioner of the General Land Office] letter of February 1, 1915, 
submitting for approval the repayment account authorizing repay- 
ment of ‘the first installment of purchase money above referred to, 
$66.67, under the act of March 26, 1908 (385 Stat., 48). 3 
_ It appears that Earnheart made the entry involved May 11, 1910, 

for the S. 4 NW. 4, and W. 4 SW. 4, Sec. 33, T.1S., R. 34 E., W. M., 
La Grande, Oregon, land district, under the acts of Mareh 3; 1885. (23 
Stat., 340), and July 1, 1902 (32 Stat.;: 730). | 

J anuary 20, 1914, Simon L. Nichols filed contest stile against 
said entry, alleging that Earnheart did not reside upon and cultivate 
the land involved. No response thereto was made by Harnheart and 
the entry was accordingly canceled by the Commissioner ad 12, 
1914. 

Exercising his puters oer the saseeetel contestant (N ichols) 
| made Unmnatilla homestead entry 013538, for the W. $ SW. 4, and 
SW. 4 NW. 4, aforesaid section, township, and range, paying there- 
. for $150, fie fall purchase price at the rate of $1.25 per acre. On 


_ the same day one Frederick J. McMonies made Umatilla homestead 2 
entry 013473, for the SE. } NW. 4, same section, township, and range, - 
paying therefor $16.65, or one-third of the purchase price thereof» | 


at $1.25 per acre. 


Sections 1 and 2 of the repayment act of March 26, 1908 (6 Stat., 7 
48), provide: | 


- That where purchase moneys and commissions paid under any public and law nage _ 


been or shall hereafter be covered into the Treasury of the United States under any 
application to make any filing, location, selection, entry, or proof, such purchase — 
moneys and commissions shall be repaid to the person who made such application, 


~ 


4s DECISIONS RELATING TO THE PUBLIC LANDS. 


entry, or proof, or to his legal representatives, in all cases wher such application, 
entry, or proof has been or shall hereafter be rejected, and neither such applicant — 
_ nor his legal representatives shall have been guilty. of any fraud or attempted fraud. 
in connection with such application. 

Sec. 2. That in all cases where it shall appear to the satisfaction of the Secretary of 
the Interior that any person has heretofore or shall hereafter make any payments to. 
_ the United States under the public land laws in excess of the amount he was lawfully 
required to pay under such laws, au? excess shall be repaid to such person or to ae 

legal representatives. 


After careful eonsidarat oi of all fhe facts in this case and iis 


Jaws applicable thereto, the Department is convinced that this claim 
is not a proper one for allowance under the act of March 26, 1908, 


supra. The entry in question failed solely on account of the entry- - 


man’s laches. It was canceled after the voluntary abandonment of | 

the same and for noncompliance with the terms of the act under 
which it was made. It further appears that no payments were made — 
by Harnheart in excess of lawful requirements, section ‘ 2 of the act — 
of March 8, 1885, swpra, providing in part: a : _ 

~ Bach purchaser of any of said lands at such sale shall be entitled to ‘ourchase one 
hundred and sixty acres of untimbered lands and an additional tract of forty acres of 
timbered lands, and no more. He shall pay one-third of the purchase-price of un- - 
timbered lands at the time of purchase, one-third in one year, and one-third in two _ 
_-years, with interest on the deferred payments at the rate of five per centum per annum, 
--and shall pay the full purchase-price of timbered lands at the time of pur chase. 

No discussion of the repayment act of June 16, 1880 (21 Stat., 287), 
is deemed: necessary, it being apparent that the - entry was not caD- 
-celed for conflict nor for erroneous allowance, but, on the other hand, 
was subject to confirmation upon Epa compliance with | the laws | 
under which it was made. 

Section 2 of the act of March . 1885, supra, further provides Li 
Raey , | | es 
No patent shall i issue ‘until all paymeut shall ina been made; and on the ilies of | 
- any purchaser to make any payment. when the same becomes due, the Secretary of the 
Interior shall cause said land to be again offered at public or private sale, after notice 
to the delinquent; and if said land shall sell for more than the balance due thereon, the 
surplus, after deducting expenses, shall be paid over to the first purchaser. 

It follows that if any relief can be extended Earnheart, it must | 
ee necessarily be by virtue of that portion of section 2 of the act of March - 
8, 1885, last cited, and by that provision alone. 

‘The very wording of the act itself makes it clear cat in. & case 
such as the one under consideration, where an entryman for any 
reason fails to pay a second or third installment, or both, due on an | 
entry made under said act, he is entitled to reimbursement from the _ 
Umatilla Indian fund of the amount paid by him, provided the land 
is resold and the conditions are such as to warrant relmbursement 
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in accordance with the terms of that portion. of section 2 of the act 
of March 3, 1885, supra, last cited. 
The act ‘under which Earnheart made entry is in  iteetf a special 
_. repayment act authorizing repayment in a particular class of claims 
- on and after the date of its passage, and is not repealed by the general 

| repayment act of March 26, 1908, supra, nor amended thereby. | 
It is manifest that Harnheart is not entitled to a return of the ae 
866. 67 in question under the act of March 3, 1885, supra. ; | 


In this case Karnheart paid the frst installment of $66. 67, and: 


thereafter the entry was canceled prior to any additional payment by — 
him. Your letter accompanying the repayment account for approval, | 
states that the land has seem been resold for $200, and therefore 
Earnheart: | 
is entitled to the return of the difference betwee the aid ee sum aa 
that remaining due ($133. 33) when his entry was canceled, or $66.67. 

The Department differs with this statement. The ers 
contestant (Nichols) paid the full purchase price for 120 acres, namely, 
$150, and McMonies, who made entry for the remaining 40 acres, 
originally embraced in Harnheart’s entry, -has only paid $16.65, or 
one-third of the purchase price of said 40-acre tract. It is clearly | 
shown that $200 has not as yet been paid for said tracts, and there-. 
_.. fore Earnheart will not be entitled to repayment: from the Umatilla 

— fund under the act of March 3, 1885, supra, until such time as full 
payment has been made for the reentered land. There is no other 
‘way of ascertaining the true balance due the original entryman, 
under section 2 of the act of March 3,°1885, and you are therefore 
instructed in cases similar to the one ender consideration not to 
allow any claims thereunder unless the land shall have been reentered 
and paid for in full as required by the act of March 3, 1885, supra. 

It is noted that you call attention of the Department to six cases: — 
that were approved September 9, 1914, authorizing repayment, 
under the act of March 26, 1908, supra, of. purchase money paid in 


~ connection with Umatilla Wowiestead entries. The cases last men- 


tioned, however, differ from the one under consideration, full payment | 
of the purchase money having been made therein. : 

It is hereby held.that there is no authority for repayment in ‘this 
case, and the repayment. account submitted is herewith returned, 7 
: unapproved, with direction that the application be denied under the 
act of March 3, 1885,. supra, mee to SRP OR | in accordance with 
the for egoing. 
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RIGHT OF WAY—NOTATION ON FACE OF PATENT. 
REGULATIONS. | 


DEPARTMENT OF THE INTERIOR, 
GENERAL Lanp OFFICE, 
. 2 Washington, March 8, I 91 b. 
Tar. SuORETARY or THE INTERIOR. 
Sr: By departmental order of August 23, 1912, ‘this office was - 
directed, inter alia, as follows: “ You will, therefore, be guided by the 


7 following regulation; in the issuance of all patents:” 


In every patent hereafter issued for a tract of land traversed, by aright of way approved _ 
or permitted (including revocable permits) under any of the right of way laws and not 
forfeited or revoked before such issuance, such right of way or permit shall be expressly. 


. noted on the face of the patent by specific reference to the date when, and the statute 


under which, the approval was made or Dera issued. Such notation shal] bei in 
substantially the following form. 3 
In compliance with this order it (scenes necessary for the General 
Land Office to reconstruct and revise its methods and practices so 
~ that no patent should be issued for land over which an approved 
right of way had been allowed without a notation upon such patent 
of the existence of a possible claim adverse to the pee by reason 
_of the approval. 
A proper compliance. with the order made it necessary for the 
| Department of the Interior to request the Department of Agriculture — 
to file in the General Land Office, for notation upon the tract books, 
all permits issued by the Forester, or by the Department of Agri- | 
culture, affecting lands within the jurisdiction of the Department of 
Agriculture, but which might thereafter be returned to the public 
domain by exclusion from the forest or other withdrawals on behalf. ~ 
of the Department of Agriculture. It also made it necessary for the — 
various bureaus of the Interior Department to make a like return of | 
all permits or easements granted through such bureau. _ | 
‘For nearly three years now the experiment of noting rights of way 
_ upon patents as a matter purely of information and not as a reserva- 
- tion has been tried, and my opinion is that as a matter of adminis- 
tration the extra work entailed in determining the various questions 
necessarily determinable before such notation can be made is far in _ 
excess of any good result which may be had or oe to be had 
_ through such notation. 
Further, many serious and vexatious questions have arisen as a 
-result-of these notations. Scores of letters have been received pro- 
. testing against the notations, and claiming that.they constitute a 
cloud upon otherwise perfect titles. While it is not deemed by this 
‘office that these strictures are well taken, in view of the fact that the 


notation 1s panely and simply a warning to the patentee, and 3 notin ... 
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| any: sense a reservation, it is difficult to make the ordinary isan : 


understand this, and, in many instances, even lawyers have registered 


their protests + sranan notations of this character, which to. them | 
seems unwarranted. | 

Personally, I can see no benefit accruing to a patentee by such © 
notations. If, for instance, a railroad or a canal is constructed across 
the lands sought to be entered, the physical evidence of some prior 
claim is so patent that no proposing entryman would be justified in - 
claiming that he took the lands without notice of such rights. If, 
on the other hand, the railroad, canal, or other structure, right of: 
way for which had been approved by. the Secretary of the Interior, — 
had not been constructed, a notice of such right would appear upon | 
_ the tract books of the local office and the General Land Office,and' 
under the general regulations when the homestead or entry was 
| accepted by the local office, notation of the approved right of way 
would be placed upon the entry papers. If the entryman accepted _ 
the entry with such knowledge of the right of way as is conveyed by | 
the notation on the entry papers, it 1s difficult to see why he should 
be given further information by a notation on the, patent.. | 

In many instances, and especially in the early days of the admin- 
-istration under the act of March 3, 1875 (18 Stat., 482), rights of way | 
' for railroads were approved for lines shown to extend over unsurveyed- 
land only. These approvals, of course, were not noted on the tract 
books of this or the local office, for the obvious reason that the land, 
being. unsurveyed, was not covered by then-existing tract books. 
Later, when the lands were surveyed, maps of constructed line were 
filed in accordance with the regulations, but in view of the former 
approval were not submitted to the Department for. consideration, 
but were only accepted for filing for general. information by the 
Commissioner of the Gener al Land Office. Thus. the RDPTOVe never 
became a matter of tract-book record. 

Many years afterwards the Department is that it re no- 
authority to approve right-of-way applications over unsurveyed. 
land, ‘but that such applications could only be accepted for filing 
for general: information, without giving to the. applicants any rights . 


es pier than the general aeht to construct its road. In other words. & 


such acceptance for filing for general information was simply an. _ 
intimation that the ‘Department would interpose no objection to ~ 
- applicant’s constructing its road whenever it might see fit to do so. 


In consequence, there are scores of railroad right-of-way applications 


- over unsurveyed lands which prior to the last-mentioned decision _ 
_. of the Department were approved, but which in the light of the 
departmental holding that the Department was without authority 

to approve right-of-way applications over unsurveyed land are 
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| probably without effect. This state of affairs has ico atieoee 7 

in the General Land Office, and to remedy it to the extent of obtain- 
ing approvals on maps of constructed road: predicated upon approvals 
over unsurveyed land, I transmitted to the. Department under. 
- date of February 27, 1915, a map of constructed road of the Southern 
Pacific Railroad Company for approval, to the end that it might 
be properly noted on the tract books of this and the local office. 

Of course, were it not for the necessity of noting approved rights 
of way upon patents, as required by the present Tale, it would be 
unnecessary to transmit these old maps of constructed road for 
approval by the Department, in view of the fact that any rights 
obtained by the Company were so obtained by construction and not 


by approval. A number of other instances might be mentioned 


where the Department has been embarrassed by this notation order, - 
notably the case of the Washington Water Power Company, in 

which very serious and strenuous exception has been taken by the 
patentees to the notation of the permit which was placed upon their — 
patents. Complaint was received in one case that a purchaser 
under contract to purchase refused to consummate his contract | 
_ because of the notation, claiming’ that it constituted a cloud upon - 
the title. 
3 While he might er cone. into court with an action for specific | 
_. performance and probably would have obtained judgment either 
for specific performance or’ damages, he elected rather than to 
undergo the expense of a suit and the incident delay, to Beep U. 


$800 less than the contract price for his land. 


. To sum the matter up, it appears to me that. this order ton nota- | 
tion upon patents of rights of way and permits, which was intended 

to be for the benefit of entrymen, has not materially served that 
object, besides increasing the work of this office, delaying the issu- 


ance of patent and the adjudication of cases. It appears. to be 


generally considered as some sort. of a cloud on the title to the land 
patented. This office has endeavored, to the best of its ability, to 


make known publicly and to ali inquirers that the notation was : | 


‘not to be considered as a reservation, but simply as a notice that 
there might be some claim or right in connection with the easemeni. 
Despite all the. efforts of this office along this line, however, the — 
_ impression still seems to prevail that the notation constitutes some — 
_ sort of a cloud on the title. 

One protestant claimed that he had ee the sale of a ‘piece ee 
land purely and simply through such a notation, and concluded | 
that if the Government had legal authority to place. a Notation on. - 
the patent, such notation should be in the body of the patent, and. 

_ not as a marginal note; that if it was the idea of the Government - 


~~ 
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"$3 simply to notify the patentee that there might be some paloatl against a 


the land by way of easement. or permit, it could just as well be 


done by a letter-of transmittal as to place it upon the patent, thus 
clouding the title, at least, to some extent, without express acaredacd 
7 of law. | 
I would saaent. chances, that the order of August 23, 1912, so 


far as it refers to the notation of rights of way and permits ‘upon _ 
patents be recalled and vacated and that this office be directed to 
return to the former practice of issuing patents free and clear of — 


any notation or other extraneous matter, excepting such restrictions 
as may be proper under the policies enunciated i in 23 L. D., 67, and 
458, which had been adhered to up to the time of. the. issuance of 
the order of August 23, 1912, and such notation or reservations as 
may be now or horeafter speciticaly directed. by or or by the 
Department. 
pene respectfully, . * rae 
coor Tage eay 
. Commissioner. 
Approved April 14, 1915: 7 
A. A. Jongs, | 
First. Assistant Seeretary. 


| ALASKA ANTHRACITE COAL co. ET AL. 


Instructions, Méweh 6, 1916. 


ALASKA CoaL Tice Re oomna eae es OF SOtionee: 20, 1914. 
The act of October 20, 1914, providing for the leasing of coal lands in the Territory 
of Alaska, does not Aetord to persons executing relinquishments of claims for. 
coal iands thereunder, with a view to repayment of the purchase money, a prefer- 
ential right to lease the relinquished lands, nor does it warrant the acceptance 
of a relinquishment containing a clause that the relinquishment is made on.con-- 
dition that the person. eee will be accorded a noe to lease the relin- 
. quished lands, 7 


| Jonss, Marst Assistant ee 


I am in receipt of your [Commissioner of the Gana and Office]. | a | 
letter of March 4, 1915, transmitting, with recommendation for al- 
lowance, the applications of the Alaska Anthracite Coal. Company - 


and several other companies and individuals for repayment of pur- 
chase moneys paid by them npon en to enter coal lands in. 
the district of Alaska. | 
~The applications are filed coder the provisions of section 3 of the . 
act of Congress approved October 20, 1914 (Public, No. 216). Ac- — 
companying the relinquishment of the Alaska Anthracite Coal Com- ° 


_, pany and its application for repayment is a paper executed by the 


president and secretary. of the company, and attested by the corporate reg 
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seal, wherein, after referring to the epplication for repayment and 


= relinquishment, it is stated: 


‘We desire to apply for a lease of said lands, and would respectfully ale for the 


necessary blanks and instructions as to the preparation of such application, as this, 


taken with the expected return of the money pat therefor, is the consideration upon >. 
which the relinquishment i is. made. 


The act of October 20, 1914, supra, provides: 


That any person, association, or corporation. qualified to become a lessee under 
this act and owning any pending claim under the public-land laws to any coal lands 
in Alaska may, within one year from the passage of this act, enter into an arrange- 
ment with the Secretary of the Interior by which such claim shall be fully relin- 
~ quished to the United States; and if in the judgment of the Secretary of the Interior, 
the circumstances connected with such claim justify so doing, the moneys paid by - 
the claimant or claimants to the United States on account of such claim shall, by 
direction of the Secretary of the Interior, be returned and paid over to such person, 
association, or corporation. as a, consideration for such. relinquishment. 


‘There is nothing in said act or in any other applicable law ihich | 
accords to persons executing such relinquishment a preferential right 
to a lease of the lands relinquished or of other coal lands, nor is there 
anything in the law which warrants the acceptance of such a con- 
dition. as a consideration for the relinquishment, the sole consider- 
ation recited in the statute being, as shown by the quotation pets 
fore made, the return of the purchase money. 


The Department, therefore, must decline to accept the conainonal 7 


relinquishment submitted by the Alaska Anthracite Coal Company. 

It is noted that the applications of the Bering River Alaska Coal _ 
Company and the Seattle Alaska Anthracite Coal Company, also 
- submitted, are accompanied by what is denominated “notice of 

‘intention to apply for lease.” It is stated therein that the applicants 
would like to be notified when the lands are available for leasing and 
of the terms and conditions upon which a lease may be secured, the - 
7 relinquishment and application for return of purchase moneys being 
made to the end “that such lands may be made available for leasing 


 -or such other disposition as the United States may see fit.” 


-  .The relinquishments accompanying these applications are, how- 
ever, not conditional, and the so-called notice of intention to apply | 
for a lease does not, in the opinion of the Department, attempt to — 
Import any other condition for relinquishment than the réturn of the. 
purchase money. _ | | 
All the applications for reneal ‘submitted with your letter of 
March 4. are herewith returned, and you will, after taking appro- — 
priate action in the case of the. Alaska ‘Anthracite Coal Company’s 
application, and in the absence of other objection, prepare a new 
- recommendation with respect to the other applications for PeDAY: 
- nent, and retransmit them for further consideration. | | 
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March 8, 1915. 


- ‘Pragnén—Heorduiron SERVICE. ; | | 
Any matter at issue arising in connection with a within the jenetieon of the 


‘Reclamation Service, should first be decided by the Reclamation Service, with _ : 


right of appeal to the Secretary of the Interior. | 


J ONES, First Assistant Secretary: | 
_ I am in receipt of your. [Chief Counsel Reclamation Service] letter 
of February 20, 1915, concerning the charge to be made to the Arizona 
Ostrich Company, stated to be the equitable owner and in possession _ 


-. of what is known as the, “Broadway Ranch,” Salt River Valley, 


Arizona, for services performed by the United’ States ; m transporting 
water in satisfaction of that ranch’s decreed water-sright, for 465 — 
acres of land, through the San Francisco Canal. 

It appears that the San Francisco Canal was formerly in- private 
: ownership, and. was later acquired by the United States, and is 

‘operated in connection with the Salt River Project. Through some 


arrangement with the owners of the San Francisco Canal, the exact. a 


‘nature of which does not appear, the water for the “Broadway 


- Ranch” was carried through the San Francisco Canal, the San — 
~ Francisco Canal Company being g¢ paid for such service the sum of $25 


per month. After the acquisition of that canal by the United States, 
this service of $25 per month was continued for some time, The 
- Reclamation Service has now fixed a price for carrying that water 
at $1.20 per acre for delivery of not to exceed two acre-feet; 60 cents 


per acre for the water in excess of two acre-feet per acre, and not — 


exceeding four acre-feet; 75 cents per acre for all water furnished i in 
excess of four acre-feet: per acre. This is stated to be the same 
| charge as is fixed for other lands in like position. . 

From a petition filed with your bureau, December 29, 1914, it 
would appear that the owners of the “Broadway Ranch” contend 
that by virtue of their prior ‘contract with the San Francisco Canal. 
Company, they are entitled to continued service by the United 
' States at $25 per acre, and further that the charge as now fixed by | 
— the Reclamation Service § is unreasonable in proportion to the amount 
invested in the canal delivering water to their ranch and for the 


services rendered. No action upon this petition = as yet been oe 


. oe by the. Reclamation Service. 
You state further: | 


The issue is between the ranch owners nd the esamation Service, and gaits it 
is the earnest intent of the Service to act justly and equitably in all such matters, the 
- owners are entitled to a hearing before a more disinterested tribunal. 

_- This matter is submitted to you with the suggestion that the question at issue bé 
_ heard and determined directly by the Department and that you Sued such action to | 
be taken for ascertaining the facts as my be as cele , 


at 
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In the Williston Land Company (39 L D, 2), the Dopartinent | . 
stated at page 4: 
the Secretary of the Interior is the supervising head of the Reclamation chic as 


| - he is of the land department and the Indian office. Persons dealing with the Recla- 


mation Service have right to ask his ultimate decision, as do persons dealing with the 


Indian Office and the General Land Office. - 


In many matters arising before the General Tend Office aad the 


Indian Office, the United ctatea | 1s equally a party In interest as in ~- 
the present matter, although perhaps in a different manner. The _ 


| practice as relating to those bureaus has always been that any matter _ 
at issue should first be decided by. their respective Commissioners. 
Should any party feel.aggrieved by such decision, their rights ney be | 
protected upon appeal to the Secretary of the Interior. | 

I can see no reason why the same procedure should not pertain 
as to matters of this kind arising in the Reclamation Service. You | 
are accordingly directed to take up the petition of the Arizona — 
- Ostrich Company for consideration, and if necessary; you may call 

upon it for further showing as to the nature of its.contract with the 

private owners of the San Franciscd Canal, and also any further 
- showing it may desire to make as to the reasonableness of the pro- 
posed charge. . Should: your decision upon the petition be finally 
adverse to the petitioner, you will allow it the usual right of appeal — 
such as is provided in paragraphs 139-144, regulations of February 
6, 1918, as amended to ee 6, 1913 (42 L. D., 348-395). 


eal 


FLATHEAD ‘INDIAN. RESERVATION—IRRIGATION PROJECT. 
ReGutations. 


This circular contains only the laws specifically sign to itoniesioal entri ies 
and water-right applications for lands within the Flathead Irrigation. Project and 
regulations thereunder, but does not contain the general homestead laws, most. of 
which also apply to homestead entries within‘ the project. 


GENERAL INFORMATION. 


_. {, The Flathead Irrigation Project is being constructed within the 
Flathead Indian Reservation under the provisions of the act of April 
23, 1904. (33 Stat., 302), as amended by section 15 of the act of May 
29, 1908 (35 Stat., 448). Only those lands designated as farm units” 
on farm unit plats approved by the Secretary of the Interior, or under 
his specific authority, and those Indian lands irrigable therefrom are 


> within the Flathead Irrigation Project. The designation. of any 


tract or tracts of land as a farm unit or farm units includes those 
~ lands in the Flathead Project} and the cancellation of any farm unit 
or farm units eliminates the lands formerly designated as such farm 
unit or farm units from the DEO) eet 
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z 2, re entryman for dana ean the Flathead Proj ect, in 1 addition | 
to complying with the ordinary provisions of the homestead laws” 
applicable to his entry, must pay the appraised Indian price of the. 


- land. One-third of the appraised value of the land must be paid | 


when entry is made, and two-fifteenths of the appraised value ann 
ally thereafter for five years, peguining one year alter: oo date. of 
in filing, without interest. 

‘3. No person can enter more than one ‘farm unit, regardless of. its 
acreage, nor can he enter a part of a farm unit, nor parts of two or 
more farm units, nor a farm unit :and adjacent Tanda not designated 
as a farm unit; and no person can enter.a farm unit who is not entitled : 
to.enter 160 acres under the homestead laws. 

4. Persons who enter farm units must pay that part. of the coat 
of building, operating, and maintaining the irrigation works which | 
is assessed against their tracts, in addition to the Indian price, or — 
appraised value of the lands. The building, operation and main- 
tenance ‘charges, against. any particular unit or- allotment, will be 
based on the number of acres in it- which can be irrigated and not 
on the entire area of the unit, as there will be no building, operation, 
or maintenance charges against any land in any unit which can not 
be irrigated. ‘The entire Indian price must be paid for each acre 
in the units, regardless of the area of them which can be irrigated. 

5. These entries. are subject to the commutation provisions of the 
hea law. The irrigable areas are announced on farm unit 
plats and public notice stating the amount of the charges and other 
details concerning payment is issued by the Secretary of the Interior. 
This public notice cannot be issued until the completion of the 


. work so that at least one unit of the project may. be ready for regular 


distribution of water under the terms of ‘the law. The time when 
this can be accomplished. will depend upon the appropriations made 
from: year to year by Congress. Until this. public notice is issued 
it will be impossible, in most respects, to give any definite informa-_ 
tion as to any particular tract or as to the details intended to. be — 
- covered by such notice; but registers and receivers will, wpon inquiry, 


give all information raile ple relative to the public isa included 


in the project, and will keep the project manager of the Reclamation. 


Service fully. informed, ek a aaa as to conditions. affecting = 


| the same. 
ASSIGNMENTS. 


7 6. Under the provisions of the act. of June 23, 1910 (36 Stat. 599); _ 
: persons who have made or may make homestead entries subject to 
the provisions of the Reclamation Act of June 17, 1902. (32 Stat., 
_ 888), may assign their entries in their entirety, or in part, at ‘atiy: 
- time from and after filing with the Commissioner of the Genéral 
_ Land Office satisfactory proof of the residence, improyements, — 
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 . and cultivation required by the Pe provisions of the nee. 

| stead law. The act of July 17, 1914 (38 Stat.,. 510), extends the 
provisions: of the act of June 23, 1910, supra, to the F Flathead Proj ect." 
Assignment of part of an entry within the Flathead Project may be 
| made. only after the subdivision of the farm unit, as hereinafter 7 
provided. (See paragraphs 7 toll.) — | a. 
7. Where it is desired to assign a part of a farm unit, an Lanpliention | 
for- the amendment, and subdivision, of such unit should be filed 


” with the Project ‘Manager. ‘The assignment, with accompanying - 


allidavits of the assignor and assignee, must also be fled with the 
Project Manager for ie consideration. | | 7 


8. Ifa survey shall be found necessary to demu the boundaries —_ 


of the subdivision of any such farm unit, or the division of the irriga~ 
ble area, a deposit equal to the estimated cost of such survey must 
be made with the special fiscal agent, Reclamation Service, on the 
project by or on behalf of the parties concerned. Any excess over. 
_ the actual cost will be returned to the depositor or depositors after 
completion of the survey and they will also be fo to make good 
any deficiency in their deposit. 
9. When the plats describing the amended farm units are eT | 
by the project manager, he will forward copy of the amendatory plat, 
in duplicate, together with the assignment and accompanying affidavit, 
to the local land office, where the amendatory plat will be treated as 
an official amendment of the farm-unit plat, and one copy will be 
forwarded by the local land officers to the General Land Office, 
together with the assignment and accompanying affidavits. A copy 
of the amendatory plat. should also be at once forwarded by the 
project manager to the Director's office at Washington, D. C., to be 
formally approved i in the usual manner by authority of the Secretary. * 
10. No assignment of a farm unit or any part thereof shall be 
accopted by the Commissioner of the General Land Office, or recog- 
_ nized as valid for any purpose, until after. the filing in the local land ~ 
office of the affidavits and certificates required by paragraph 11. . | 
- 11, Assignments under this act are expressly made subject to the 
limitations, charges, terms, and conditions of the act of April 23, 
- 1904 (33 Stat., 302), as amended by section 15 of the act of May 29, 
— 1908 (85 Stat., 448), and acts supplementary thereto or amendatory 
thereof, and epee as the law limits the right of entry to one 
farm unit, and forbids the holding of more than one farm unit prior 
- to payment of all building and betterment charges, each assignor 
- must present a showing, 1 in the form of an affidavit, to the effect that 


the assignment is an absolute sale, divesting him of all interest in the. - 


_ premises assigned, and each assignee must present a showing, i in the. 
form of an affidavit, that he does not own or hold, and is not claim- 
ing, any other farm unit or entry under the act of April 23, 1904 (33 | 

Stat., a0) and the acts supplementary thereto or amendatory | 
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“thersot, upon witch all installments of building and betiation® al 
_ charges have not been paid in full, and ‘has no existing water-right | 
applications covering an area of land which, added to that taken by 


assignment, will exceed 160 acres, or the maximum limit of area fixed _ 


by the Secretary of the Interior, and a further showing, in the form 
- of a certificate of the project manager, that water-right. application 
therefor is not yet receivable; or that the assignee has filed in the 
project office for acceptance: a water-right application in due form» 


for the land embraced in the assignment. A married woman whose 


husband is claiming any farm unit or entry upon which all install- 
ments of building and betterment charges have not: been paid will 
not be allowed to take an assignment under the act, of June 23, 1910 
(36 Stat., 592), unless such assignment is purchased with her own : 
money aan for her own use and benefit. These affidavits may be 
sworn to before any officer authorized to administer oaths and having 
a seal, and should be in the following form, aaerner’ the a names 
and descriptions in the places. panes | se 


AFFIDAVIT OF ASSIGN OR. 


That cpnecea ne nee: (AOt cancer ba ti . being. aig sworn aesoee and says s that 
his or her seateuiaent under the act of July 17, 1914 (88 Stat., 510), extending to the - 
Flathead. a the provisions of the act of June 23, 1910 (36 Stat., 592), of farm 
UMEG ecu. or the ...... of section ....-- , township Jeet Ae TANS Sas Veg ees 
meridian, is a bona fide and absolute sale of all his or her interest in and to the land 
and rights therein described and that the assignee takes and holds same, as far. as 
affiant i is concerned, absolutely and free from any claim, interest, or aces on. the 
part of the affiant other than - mortgaged, so ee ee eee We ee eo tele 


“ANPIDAVIT OF ASSIGNEE. 


IMB ese 2yah as ents of eo hee auiy: sworn, , deposes aan says that 


he or she is the assignee of..-..- ae under the act of July 17, 1914 (38 Stat., 510), 
extending to the Flathead Project the provisions of the act of June 23, 1910 (36 Stat., 
592), for farm unit ....-. or the ...--. section .....- ., township se iteeg PANO lee: 


_...... Meridian, and that he or she is a duly qualified assignee for the reason that: — 
- heer she does not own-or hold and is not claiming any other farm unit or entry under 

the act. of April 28, 1904 (33 Stat. , 302), as amended by the act of May 29, 1908. (35 — 
Stat. , 448), or acts amendatory thereot or. supplemental thereto, upon whicly payment 
aan full of all installments of building and. betterment charges has not been made, and 


that the water right for the lands hereinabove described, together with all water rights 


or lands held by him or her do not exceed 160 acres of irrigable land and that this — 


assignment is accepted subject to any. unsatisfied mortgage against the lands or any ~ 


_ part thereof duly filed and recorded in the local land office; (a) that-he or she is not 


now holding or claiming any other farm unit or entry upon which all installments of : 


building and betterment charges have not been paid; or, (in the event the assignee . 

is a married woman, in which case it should be so stated) that this. assignment was 
_ purchased with her own money and for her own use and benefit; and that he or she 
_ has no agreement or. understanding by which any interest therein will inure to the _ 
—_benefit of another... Affiant further says that he or she has acquired the éntire interest 
of the assignor in the tract assigned and does not hold same as trustee or in any other he 
-Imanner for or on behalf of the assignor. : 

@ Sirike out here the P pati not. bappheebs: 
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12, Assignments made and filed im accordance with these- regula- 


tions must be noted on the local land, office record and at once for- 


warded to the General Land Office for immediate consideration, and, 
if, approved, the assignees in each case. will at the proper time make | 
payment of the water-right charges and submit proof of reclamation — 
as would the. origmal entryman, and, after proof of full omen 
with the law, ney recelve a patent for the land. ie ees? 


MORTGAGES. 


18. Motigaeess of lands embraced in homestead Sutties within the. 
‘Flathead Project may file in the local land office for the district in 
which the land is located a notice of such mortgage interest, and shall. 
thereupon become entitled to receive and be given the same notice — 
of any contest or other proceedings | thereafter’ had affecting the — 
entry as is required to be given the entryman in connection with 
such proceedings, and a like notice of mortgage interest may be filed 
with the project manager in case of any lands, whether or not water- 


- right application has been filed, including homestead entries, and 


lands in private ownership; and thereupon: the mortgagee shall receive 
copies of all notices of default in payment of the water right charges 

levied by the Secretary of the Interior against such lands, and shall 
be permitted to make payment of the amount so in default within 
60 days from the date of such notice. Any payments so made shall 
be credited: on the charges levied by the pero of the Interior 
against such lands. - 

14. Every such notice of mortgage interest; filed as coe im 
preceding paragraph must be forthwith noted upon the records of 
the project manager, and of the local land office, and be promptly 
reported. to the Director of the Reclamation Service, and to the 
General Land Office; where like notation will be made. Relinquish- 
ment of a homestead entry, or part thereof, within the project, upon 
which final proof has been submitted, where the records show the land 
_to have been mortgaged, will not be accepted or noted, unless the 
: mortgagee joins pinoeee nor will an. assignment. of. ah entry, or 
part thereof, under the act of July 17, 1914 (88 Stat., 510), extending 
- to the Flathead Project the provisions of the act of June 23,1910 (86° 
Stat., 592), be recognized or permitted unless the assigriment specifi- _ 
-oally. refers to such mortgage and is made and, accepted subject 
thereto. , - 
. : 15. Tf such aiorisebes bums in the lend at foreclosure sale, no » steps | 
will be taken to cancel the water-right application, on account of - 
failure of the applicant to maintain residence upon or im the neigh: 
~ borhood of the land, until. one year after thé end of the statutory 
period of redemption, if there be such statutory period; if not, until - 
one year after the foreclosure sale; nor on account of the holdings © 
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. ie the same. dngripeues of lands in excess of 160 acres or of the limit : 
per single ownership of private lands so fixed by the Secretary of the 

- Interior for which a water right may be purchased until two years © 
_ after such foreclosure purchase, provided that all charges in connec- 


_ tion with the water-right application that may be due at the time of __ 


foreclosuresale and all such charges that may become due durmg the 
‘period when the land is held under the terms hereof shall be promptly . 


paid by or on behalf of the mortgagee; and also that within such 


period of one year an acceptable water-right application for such land, 
be filed by a qualified person, who, ‘upon submitting satisfactory 
evidence of transfer of title, shall receive a credit equal to all pay- 
ments theretofore made on account of any water-right charge for 
said: land. To secure the benefits of this order the mortgagee pur- 
chasing land at. foreclosure sale hereunder must give notice thereof. 
to the register of the local land office and to the engineer in charge 
Of the ee within saa days: thereafter. 


CAN CELLATION. 


16. ‘A nomena: entrymen within the Flathead Pie must, 
in addition to paying the appraised value of the land and water 
right charges, reclaim at least one-half of the total irrigable area 
in their entries for agricultural purposes. Failure to make any two 
payments of the appraised price when due, or to reclaim the land as 
above indicated, or any failure to comply with the. requirements of 
the homestead law and the acts authorizing the construction of the 
Flathead Project, as to residence, cultivation, improvements and 
payments, will render the entry subject to cancellation, and the money _ 
paid, subject to forfeiture, whether water-right application has been _ 
made ornot. Failure to make any two payments of the installments 
of water-right charges when due renders such entries subject to 


cancellation; and upon receipt of a statement from the Director of the _ 


- Reclamation Service that two of such payments remain due and © 
unpaid, after.proper service of notice upon the entryman and, upon 
the mortgagee, if any such there be of record, the date and manner’ 
of service being stated, the entry will, without further notice, be 
- canceled, by the Commissioner of the General Land Office. — 


WIDOWS. AND: HEIRS OF ENTRYMEN. 


17. The widows, heirs or devisees of persons who make Seas 

within the Flathead Project will not be required both to reside upon 
and cultivate the lands covered by the entry of the persons from | 

whom they inherit, but they must reclaim at least one-half of the 

total irrigable area of the entry for agricultural purposes, as required 
by the law;. and make payment of all vapee charges wa due. 
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18. Upon the death of a homesteader having an ae within the 


project, leaving no widow and only minor heirs, his right may, under 


— section 2292, Revised Statutes, be sold for the benefit of such heirs. 
(See Heirs of Frederick C. De Long, 36 L. D., 332).. The purchaser > 
and his assignees take subject. to “the payment of the water-right 

. charges authorized by law and the regulations thereunder and must, 

reclaim one-half the irrigable area, as required by said law, but are 

not eee otherwise to comply with the homestead law. , 


FINAL AND ‘COMMUTATION PROOFS, CERTIFICATES ‘AND PATENTS. 


19. Registers and receivers are dir seted to furnish the chief of field - 


division with copies of application to make pr oof on all entries, noting 


on each application the fact that the land is within the project. As 


soon as such notice is received by the chief of field division, he will 
refer the same to the project manager, who will make report by 
indorsement on the notice, as to- whether the lands are needed for > 
- construction purposes, ‘omd as to any other matters that he may be 
instructed to report on by special instructions. This notice should 
be returned by the project manager to. the chief of field division in 
sufficient time to enable that officer to return the same to the local 
land office prior to the date fixed for proof. 7 

20. In all cases-where the project: manager reports that the lands 
are needed for construction purposes, the register and receiver will 
forward the proof, if found to be regular, to the General Land Office ~ 
without issuance of final certificate. In all cases, whether or not the 
_lands are needed for construction purposes, the register and receiver 
will forward the proof, if found to be regular, to the General Land 
Office; without issuance of final certificate, unless there has been 
a final affidavit, duly corroborated by two witnesses and approved by 
the project manager, showing the payment of all the charges, including 
the water-right charges, due in connection. therewith to date, and the 
reclamation for agricultural purposes of at least one-half of the irri- 
gable area of the entry, as provided in paragraph 26 hereof. If such 
affidavit showing reclamation and payment of charges 1 is filed, and the 


proof of compliance with the ordinary proivsions of the homestead a 
law as. to residence, improvements, and cultivation is found, on 


- examination by the local land officers, to be sufficient, they will issue — 
final certificate on the entry as hereinafter provided. | | 
21. If any proof offered. under this law be irregular or isgtician! 
_ the register and receiver will reject it and allow the entryman the 

usual right of appeal, and if the General Land. Office finds any proof. 
_ forwarded to be insufficient or defective in any respect, whether or 
not final certificate has issued on the same, the proof or certificate. 
may be held for rejection or cancellation and the entryman will be 


v7 
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nea of that tach or he may be given an spportaney to cure the 
~ defect’ or to present Goeeptable proof. a z 
22. Soldiers and sailors of the War of the Rebellion, the Spanish- 
American War, or the Philippine insurrection, and their widows and — 
- minor orphan children who are entitled to claim credit for the period. 
of the soldiers or sailors service under the homestead laws will be 


allowed to claim credit in connection with entries within the Flathead : 


project, but will not be entitled to receive final certificate or patent 
until the requirements as to- reclamation and pan of the water 
right charges have been met. : 

23. Entrymen who have r esided 0 on, gileesed: and aroucd fhe | 
lands for the time required by the homestead law, and have submitted 
_ proof, which has been found satisfactory thereunder by the General | 

Land Office, but who are unable to furnish proof of reclamation 
‘because water has not been furnished, will be excused from further — 
residence on their lands and will be given a notice reciting that 
further residence is not required, but that final certificate and patent 
_ will not issue until proof of reclamation of one-half of the irrigable. 
area of the entry and payment of all charges due under pep he notices 
and orders issued in pursuance of the law. . 

.24, Upon the submission of proof on entries inn the Flathead 
project, registers and receivers will accept only the payments of. 
Indian charges and the testimony fees for “reducing testimony to 
writing and examining and approving testimony,” and will not, 
accept final commissions payable on such entries until proof is re- 
ceived of comphance with the requirements of the law as to reclama-_ 
tion and payment of the charges which have become due. 

25. Entrymen in making proof of complance with the law as to | 
reclamation of one-half of the irrigable area and payment of charges’ 
due, must submit an affidavit, duly corroborated by two witnesses, 


| ad sworn to before an officer authorized to. administer oaths and ~ 


having a seal, in duplicate, to the project manager showing those © 
_ facts.. Thereupon it shall be the duty of the project manager to 


verify the statement as to payment and also make such examination _ 


of the land as will enable him to determine whether reclamation as 
required by law and the regulations has been made. If he finds that 
the statement as to payment be correct he will so certify, which 


_ certificate will also show the date on which the next payment is due; 


put if he finds that all payments have not been made as required he 
will advise the entryman thereof, requiring him to pay the amounts © 
found to be unpaid and due, with a right of appeal in the entryman 
from such requirement to the Director of the Reclamation Service. 
and ultimately to the Secretary of the Interior. Should he find that 
| reclamation bas been accomplished he will so. certify, but uf Be finds — 
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that reclamation has not. been accomplished as required he will for~ 


_ ward the proofs: to the register and receiver of the land district’ in 


~ which the land is situated, with his report or findings thereon, and 


such officers will thereupon. in turn transmit the showing. tothe 


General Land Office for its action. If the proof. be rejected by the 


Commissioner of the General Land Office, appeal will lie to the Sec~ 


retary of the Interior as in other cases provided, it bemg the purpose 
to issue final certificate upon any such entry only after a final deter- 
mination that all water-right charges due on account thereof have 
been paid and that reclamation has been accomplished as required 
by law. Where prior to issuance of public notice water has been 
_ furnished to entrymen on a water-rental basis, and by means thereof _ 
reclamation sufficient to obtain patent under the act of August 9, 


1912, has been accomplished and satisfactory proof made, water- 


tioht applications may be received from such entrymen desining to 
obtain patent under that act upon the form of application approved — 
by the Department, modified so as to refer to the irrigable acreage 
and the charge per acre as thereafter announced by the Secretary. 

- 26. To comply with the provisions of the law requiring the reclama- 


tion of one-half the irrigable area of an entry within the Flathead ._ 


project, the land must have been cleared of brush, trees, and other 
incumbrances, provided with sufficient laterals for its effective 3 irri- 
gation, graded and otherwise put in. proper condition for irrigation 
-and crop growth, planted, watered, and cultivated, and during at 
least two years next preceding the date of approval by the project 
manager of proof of reclamation, except as prevented by hailstorm 
or flooding, a satisfactory crop must be grown thereon. A satisfac- 
tory crop. during any year shall be any one of the following: (a) a 
crop of annuals producing a yield of at least one-half, of the average 
yield on similar land under similar conditions on the project for the 
year in. which it is grown; (b) a substantial stand of alfalfa, clover, 
or of other perennial grass substantially equal in value to alfalfa or . 
_ clover; or (c) a season’s growth of orchard trees, or vines, of een 
_ 75 per cent shall be in a thrifty condition. © 3 
"27. Upon receipt of proof of reclamation and pagent of water- 
_right charges as provided in the act of August 9, 1912 (37 Stat., 265), 
extended to the Flathead Project by the act of July 17, 1914 (38, 
 Stat., 510), if proof of compliance with the homestead law has been. 
, previously submitted, and has been accepted by the Commissioner 
of the General Land Office, or if such proof is submitted at the time | 
of the receipt of proof of reclamation and payment of charges, and is 


found to be sufficient ‘as to residence, improvement, and cultivation ~ 


upon examination by the local Jand officers, the register and receiver 
_ will issue final certificate on the entry, proceeding i in the usual man-— 
her, and forward the same with the proof of reclamation = pay- 
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| ments to ‘ie. Géneral and Office. The final certificate so ‘issued : 
- must be endorsed by the local land officers across the face.of each 
certificate when issued as follows: “Subject to lien, under act of. 


_ August 9, 1912 (87 Stat., 265), as extended to the Flathead Project A, 


by the act of July 17, 1914 (38 Stat., 510). Upon receipt of such — 
case in the General Land Office, if found to be regular, it will be - 
‘approved for patent under said acts, and patent issued foserang the. 
lien as provided in the act of August 9, 1912. 
28. The Director of the Reclamation: Service will, “upon the full $: 
payment of all building and betterment charges by any water user, 


issue certificate of the full payment of such charges, réleasing the _ 


_ hen therefor reserved in the patent under the act of ene %, 1912. 
- Approved, March 1, 1915: | 
— . Cray TALEMAN, 
Commissioner. 
Approved, March 10, 1915: 
ANDRIEUS A. JonEs, 
Lurst Assistant 8 coretary. 


| aaa CLUSTER. 
a Decided March 6, 1915. 


Hosein AppuicaTion—Prnvine ALLOTMENT APPLICATION. — 
- A homestead application should not be rejected because of conflict with a | pending : 
Indian allotment application, but should. be. received and suspended ¢ to await 
: final action on the allotment application. — . 
_ Jones, First Assistant Secretary: | oe 7 
Daniel B. Cluster appealed from decision of October 8, 1914, eee 
ing his homestead application for NW. 4, Sec. 5, T. 35. N., R. 49 E., 
M. M., Glasgow, Montana, so conflict with Indian allotment applica 
tion pending. 
August 17, 1911, ‘Alexander Brien; Sr., for his minor child, Napo- 
leon, filed allotment application for unsurveyed land described as 
_ NW. 4, Sec. 5, in above township. February 24, 1914, the Commis- 
sioner of the General Land Office asked for report from the Commis- 


sioner of Indian Affairs if Napoleon Brien was entitled to an allot- — 
ment. Noveniber 30, 1914, the Commissioner of Indian Affairs — 


_Teported that his office ‘‘is unable to certify that Napoleon Brien, 
minor child. of Alexander Brien, is entitled under existing law to an 


7 allotment on the public domain. It is, therefore, recommended the 


| application be rejected.” . Before receipt of this report, the Com- 
missioner of the General Land Office rejected Cluster’s application for 
conflict with the Indian allotment application. The action of the 
Commissioner was erroneous. An application for Indian. allotment 
no more segregates land than does an application for entry. Where 
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an application for entry is pending and another application is later | 
filed, the second application should not be rejected but suspended to 
- await action on the first. Jerry Watkins (17 L. D., 148). . Cluster’s 
_ application should, therefore, have been suspended to await final 
action on. the. application for Indian allotment. It is, however, | 
- unnecessary to hold Cluster’s application longer in suspense ‘as the 
Commissioner of Indian Affairs reported | that he was unable to | 
certify that the Indian applicant is entitled to an allotment on the 
| “public domain and recommended that the application be rejected. 
It is so ordered. The application for Indian allotment being out of | 
the way, Cluster’s homestead ie will be allowed, if no other 
objection. appear. 

The decision. is reversed aa papers. ee for. firthes appro- 
priate BeHOn.. | | 


oc 
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INSTRUCTIONS... 
March 15, 1915: 


| ALASKA Laps —Rasenvatton or Roapway in Parents. 
Directions given that the roadway reservation mentioned in section 10 of the act of — 
May 14, 1898, be omitted in all future patents for lands i in Alaska, — : 


Jones, First Assistant Seeretary:. | 
The Department on February 26, 1914, re an expression of 
opinion from your [Commissioner of the General Land. Office] office as 


~ to whether the roadway reservation mentioned in section 10 of the 


act of May 14, 1898 (30°Stat., 409), should be held applicable to all 
-nonmuineral élaiens abutting on navigable waters in the district of 


Alaska, and also whether the practice of inserting such a reservation — 


in patents should be continued. On July 6, 1914, you submitted 
your conclusions and recommended, in view of the fact the statute 
contained no direction that the reservation of a roadway should be 


. -pecited in any patent, and the further. fact that the ultimate deter- 


- mination of the extent of the applicability of the roadway reserva- 
tion rests with me courts, that the recital be omitted from future 

patents. | | 

| This roadway reservation is found in - section 10 of said act and 
_ that section provides primarily for the purchase of trade and manu- 
facture sites and limits the frontage of such claims along navigable 
waters to 80 rods. It is prescribed that there shall be reserved 


between tracts sold or entered under the provisions of the act a - 


space of 80 rods in width on Jands abutting on navigable waters, and _ 
also that the Secretary of the Interior. may grant the use of such | 
reserved lands for landings and wharves— 


_-with the provision that the public shall have access to sad) proper use of such wharves, 
_ and landings, at reasonable rates of toll to be prescribed by said Secretary, and a road- 
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Way sicty feet i im width, ‘siaitel to the shore line as near as ney be practicable shall — 
_ be reserved for the use of, the public ag a, highway. 


__In the regulations of Tesiuary 13, 1904 oe L. D., 424, t, 442), it was 
stated that: 


Since it is its purpose. 4 reserve a ay for public use as a iter along the 
_ shore line of navigable waters, it is held to relate to the lands entered or purchased 
_ under this act, as well as to the reserved aes otherwise it would serve little or no 

purpose. : | 

The Ninth Circuit Court of Appeals on. Osube: 30, 1910, in the | 
case of Dalton v. Hazelet (182 F Fed., 561, 571, 572), hich cavolead a 
| patented soldiers’ additional homestéad entry abutting on navigable 


7 waters in which it was contended that the patentecs Littoral rights 


were cut off by this roadway reservation, said: 


~ The last clause above quoted refers to a roadway through the reserved ads pre- 
viously described, and not through lands granted in fee simple under the homestead 
laws. * * * There i is no provision in this statute (act of March 3, 1908, 32 Stat.,. 


1028) reserving a roadway or making any other reserve'above high-water mark through —_ 


lands granted under the homestead laws. Furthermore, no such reserve is made in. 


_. the patent. The patent is in the record, and, as previously stated, the land is de- — 
'.. geribed by courses and distances as containing the specific quantity of 163.65 acres. 
- The lands granted are made subject to a reservation; but it is the reservation of a 


“‘richt of way thereon for ditches and canals ounce! by authority of the United | 


States,’? thus. excluding by implication, if that were necessary, a reservation under 


the act of May 14,1898. It follows that plaintiff’s littoral rights were not cut off either 
by the railvoad rioht of way or by a sup posed roadway under the latter act. 

«Tt is well established that attempted reservation or limitation, 
which is not prescribed or authorized. by law, when inserted im 
patents for public lands, has no operation and does not attach to or 


affect the title conveyed. Officials of the land department, being — | 


merely agents of the law, can not create reser vations or make ex- 
ceptions affecting titles to public lands.. : 
In the case of Deffeback v. Hawke (115 U. S., 392, 406), hich: in- 

_-volved a patent under the mining laws, the court said: 


The land officers, who are merely agents of the law, had no authority to insert in the 
patent any other terms than those of conveyance, with recitals phone a compliance 


with law and the conditions which it prescribed. 


-_ The case of Davis v. Weibbold (CL. 39 U.53 507, 527, 528), Gavelved. 
| the validity of a limiting. clause inserted 3 in a townsite a peieny and the 
court there said: 7 | 
But we do not attach any importance to iia for the officers of the Jand | 
department, being merely agents of the Government, have no authority to insert in a. 
- patent any other terms than those of conveyance, with recitals showing compliance 


with the conditions which the law prescribes. Could they insert clauses in patents 
at their own discretion they could limit or enlarge their effect without warrant of law. 


The patent of a mining claim carries with it such rights to the land which includes the _ 7 


- claim as the law confers, and no others, and these rights can neither be enlarged nor 
diminished by any reservations of the officers of the land department, eee for their 
fitness only upon the judgment ol those officers, | 


7 
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The case of Shaw v. Kellogg (170 U. &.,-312, 337), anvelved the 
approval of one of the so-called Baca Float selections, and the court 
_ there used the following language: r? 4 


_ What is the significance of, and what effect can be given to the clause ‘uaeradd in 


the certificate of approval of the plat that it was subject to the conditions and provi- 


sions of the act of Congress? We are of opinion that the insertion of any such stipula- 
tion and limitation was beyond the power of the land department. Its duty was to | 
decide and not to decline to decide; to execute and not to refuse to execute the will of . 
Congress. It could not deal with the land as an owner and prescribe the conditions 
upon which title might be transferred. tt was agent and not oy a Congress 
had made a grant. . 


With respect to the ‘limitations soci in the pate for pincer 
‘mining claims, the Supreme Court in Sullivan 2. . Tron Silver Mining 
Company (143 U.S., 481, 441), said: a | 
| The exception of the statute can not be extended by those ‘whose duty it is to 
supervise the issuing of the patent. — 

In the recent case of Burke v. Southern Pacific Railroad osisiaas | 
_ (234 U. S., 669), the Supreme Court had occasion to consider the 
mineral exception clause recited in railroad patents. In the course 
of that opinion, delivered by Mr. Justice Van Devanter, the patent 
cases above mentioned were cited and. discussed. The court at 
pages 709-710 said: 3 


The terms of the Hate fane the Géveumnant transfers its title to public land 
are not open to negotiation or agreement. The patentee has no voice in the matter. 
It in no wise depends upon his consent or will. He must abide the action of those 
whose duty and responsibility are fixed by law. Neither can the land officers enter _ 
into any agreement upon the subj ect. They are not principals but agents of the law, 


and must heed only its will... . Nor can they indirectly give effect to what is 
unauthorized when done directly . sey can ‘not alter the effect which the law © 
gives to a patent while it is outstanding. . ‘ The mineral land ea in the 


patent is void. 


‘Even if it Sieald be deans Aeterna by the courts that the 
highway reservation under consideration applies to all claims except 
those under the townsite and mineral land laws (see section 26, act of 
June 6, 1900; 31 Stat., 321), it does not follow that patents need recite 
such a reservation in order that it be effective, for if such reservation — 
is created and exists by virtue of the law, a failure to insert a recital 
_ thereof in the patent issued would not defeat the reservation. The — 

_ statute contains no direction to the officials of the land department to © 
- insert any such recital in patents issued, as certain other statutes do. 

For instance, the act of August 30, 1890 (26 Stat., 391), prescribes: 

‘That in all patents for lands hereafter taken up under any of the land laws of the 
United States . . . west of the one hundredth meridian, it shall be expressed that 


there is reserved from the lands in said patent described, a right of way thereon for 
‘ditches or canals constructed by the authority of the United States. a 
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“The er Gas Railroad het of March 12, 1914 es Stat., 305, | 
~ 807), contains the following provision: | 
And in all patents for lands hereafter taken up, entered or located i in ithe Territory 


of Alaska: there shall be expressed that there is reserved to the United States a right 
of way for the construetion of railroads, telegraph, and telephone lines, etc. 


_ In view of the foregoing and of the doubt and conflict of opinion 
esistny as to the scope and applicability of the Alaska highway 
_ reservation clause, I deem it advisable that there be omitted from all 
future patents any recital or mention of such reservation. Your 
office will, therefore, discontinue the present practice of inserting in — 
Alaska patents a. recital of a roadway reservation, pursuant to the 
act of may 14, 1898, pune, | 
| ENLARGED ‘HOMESTEAD ACT—SECTIONS 1 TO 5 5 EXTENDED | 

| | TO SOUTH DAKOTA. | | 


‘Ciroutar. | 
- [No. 389. 1 


DEPARTMENT OF THE INTERIOR, 
GrenERAL LAND Orrron, 


| Washington, D. C., March 16, 1915. 
REGIsTERS:. AND RECEIVERS, 


United States Land Offices, Bellefourche, Gregory, Lemmon, 
Pierre, Rapid City, and Timber Lake, South Dakota. 
Sins: 1. Section 2-of the act-of Congress approved. March 4, 1915 
- (Public, No. 299), provides that the provisions of the first fixe sec- 
tions of the enlarged homestead act of February 19, 1909 (35 Stat., 
* 639), as amended, shall extend to the State of South Dakota: 

2. Your attention is, therefore, directed to said sections of the 
act mentioned (as amended down to March 2, 1915), copied on. pages 
32 and 33 of homestead circular No. 290, approved J anuary 2, 19145. 
also to the regulations under that legislation, found in paragraphs : 
43, 44, 45, 46, 47 and 50 of said circular. [43 L. D., 18-21.] 

3. Public Act No. 279, approved March 3, 1915, provides for the 
allowance of additional entries under the enlarged homestead act | 
~~ after submission of proofs on the original filings; provided the parties 

‘still own and occupy the tracts first entered; and the first section of 
Public Act. No. 299 (above referred to), provides for a preference | 
right of entry to be accorded, where designation of the land involved 
has been made: pursuant to the applicant’s. petition. Instructions — 
_ will shortly be issued under said recent legislation. 4 
| Very En Deane eS. 
CLAY TALLMAN, 
- Commassioner. 
deg aes 16, 1915: ms | 

A. A. Jonnrs, 

First Assistant Secretary. 
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ENLARGED 3 HOMESTEAD ACT—SECTIONS 1 TO 5 EXTENDED ee 
| KANSAS. | 


CIRCULAR. 
[No. 390.] 


DuparrMen OF THE INTERIOR, | 
GeneraL Lanp OFFICE, 
Washington, D.C, March 1 6, q 918, 
| REGISTERS AND RECEIVERS, : : 
Umied States Land Offices, _ 7 
| - * Topeka and Dodge City, as | 

‘Swrs: i The act of Congress approved March 8, 1915 (Public, No. 
272), extends to the State of Kansas sections 1- to 5, inclusive, of 
_ the enlarged homestead, act of February 19, 1909 (35 Stat., 639). | 

2. Your attention is, therefore, directed to said sections of the act 
- mentioned (as amended down to March 2, 1915), copied on pages 32 
and 33 of homestead circular No. 290, approved January 2, 1914; . 
also to the regulations under that. jesslation, found in paragraphs 
43, 44, 45, 46, 47 and 50 of said circular. [43 L. D., 18-21.] mS 

3. Public Act No. 279, approved March 3, 1915, provides for the . 
allowance of additional entries under the eaineead homestead act 
after submission of proofs on the original filings, provided the parties 
‘still own and occupy the tracts first entered; and Public Act No. 299, . 
approved March 4, 1915, provides for a preference right of entry © 
to be accorded, where designation of the land involved has been 
made pursuant to the applicant’s petition. Instructions will shortly 
be issued under said recent legislation. a | 


Very respectfully, | 7a 
ee : Cray TAaLLman, 
Commissioner. 
Approved; March 16, 1915: | 
A. A. Jonzs, 7 
First Assistant t Seoretary. 


is 


| STATE OF WASHINGTON v, -LUSBY ET ‘AL. 
Decided March 17, 1915. 


ee con THE Aor or J ULY i 1898—ScHooL eee SELECTION. : 


No settlement, residence, or improvement is required under a selection made 


under the act of July 1, 1898, based upon a settlement claim or entry in conflict 

with the Northern Pacific grant and adjusted under that act, where the person 
making the selection had fully complied with the requirements of the homestead 

Jaw upon the Jand in conflict; and such selection will defeat a, subsequent school 
: indemnity selection of the same land by the State. a vs 


JONES, First Assistant 8 ecrefary: 
The State of Washington appealed from scant of Magy 22, 1913, 
rejecting its indemnity school land_selection list No. 136, under the 


—,. NE. t, E. 4 SE. 4, Sec. 6; N. 3 NW. 4,5W. + NW. 1, Sec. 8; NW. 
— . SW. 4, NE. 4 SE. 4, Sec. 10, T. 32 N., R. 42 E. W. M., Spokane 
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; act of. February 22, 1889 (25 Stat. 676), for lots 1, 2, 3 a 4, S. 


I bole 


- land district, for conflict with prior individual lieu selections by Ben 

_ Lusby. and others and homestead entry 07153, to. the extent of all 
the tracts applied for, except lots 3 and 4, Sec. 6. _ 

Township plat of survey was approved October 26, 1910, and filed. 
at the local office December 14, 1911. Long prior to that date, the 
- individual selections were filed aida the act of J uly 1, 1898 (30 Stat., | 

597, 620), based on completed . entries, and application for adjust- 7 


ment. of these selections. was filed December 18, 1911, in three of the - 


cases and January 2, 1912, in the other two cases, which the Commuis- | 


sioner found to be satisfactory. - 


The State contends that its rights can Be defen ted site by § a prior | 
selection founded upon actual settlement, residence, and improye- _ 
ment of the selected land. The Commissioner held that this conten- _ 
tion. was without merit and rejected the selection. | —_ 

The same contention is advanced by the State on its appeal. It 
is unsound. Under the act of July 1, 1898, supra, in adjustment of 
- settlement claims with. the Northern Pacific Railway Company, .the 
settlers, in those cases, had completely complied with the homestead 
law. Their entries were complete and, under the statute, they are 
entitled to credit for their compliance with the homestead’ law on 
their original claims. Their residence and cultivation there are 
credited to them upon their new location. They are, in contem- 
plation of the act, settlers on these lands. _ get * ae 

The decision is correct and is affirmed.. - 

— 
STATE OF CALIFORNIA ET AL. 
Decided March 17, 1915. 


Sou0o1 INDEMNITY Suinction—TRANSFEREE—RESTRICTED PATENT, 
‘The land. department is without authority to issue limited patent under the act of 
July 17, 1914, for lands embraced in a school indemnity selection by the State — 

of California, upon waiver by the transferee of the State of all right to the oil 
deposits therein, unless the State shall. have first consented to the 3 issuance of 
such restricted patent. ne 


JONES, First Assistant Seems | | - _ 
= aul af Abrams, transferee of the State of California, ena ae : 

decision of June 19, 1914, holding for poe the State’s indem- 
nity school. delection for NE. 1 NW. i, S. 4 NW. 4, Sec. 8, T. 17 N., | 


--R. 11. E., M.D. M., San Francie. California land district, arn ae 


October 1, 1908, on. the ground that the land was withdrawn Feb- E 


_— ruary 2, 1910, for petroleum reserve. 


The deatiogn is correct and is affirmed. Administrative ruling of © 
ouy PS; 1914 (43 i D. a ° | 


r 
~ 
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: Abra eepnessats the land was ee solely ioe agricultural pur- 
- poses, without expectation of profiting by the oil deposits | therein, 


_ and asks consideration of his equity. 


This the Department might do under act of July 17, 1914 (Public, 
No. 128), with the State’s consent. The State is the controlling |” 
party. It is not bound to accept less title to selected land than an | 
undiminished fee. In a former case before the Department, its 
transferee requested the surveyor general to waive claim to the min- | 
eral deposit and accept surface patent, but the surveyor general 
declined on the ground that he was not. authorized to make’ such 
-waiver.. The Department is without power to accept Abrams’ Ss 
waiver and issue rear ee to the Btate.. | 


EDWARD E. PRIDE. : 
Decided March 17. 1915. 


FLATHEAD INDIAN Lanps—TIMBER (wna CuanGaiom: 
Lands within the ceded portion of the Flathead Indian reservation eleeined as of 
7 equal value for the timber thereon and for ‘grazing purposes are not. timber lands 
within the meaning of the act of April 23, nee which declares that ‘‘lands more 
valuable for timber than for any other purpose’ " shall be classified as timb er lands. 


Jonss, First Assistant Secretary: | 
Edward E. Pridé has appealed from dection of December 19, 1914, 
by the Commissioner of the General Land Office, nelooung his home- 
stead application for the SW. 4 NE. } and NW. 4 SE. 4, Sec. 22, 
TT. 18 N., R. 19 W., M. M., Missouli: Montana, land district. The 
cause of the rejéetion was, as stated by: the Commissioner, that. the 
tracts were classified as timber lands, and therefore not subject to | 
homestead entry until the timber had been sold and removed there- 
from, and the land opened to entry under regulations to be provided 
by the Secretary of the Interior. | 
The tracts involved are a portion of the coded Flathead Indian 
Reservation, for the disposition of which provision was made by the 
act of April 23, 1904 (83 Stat., 302), and the act of March 3, 1909 
(35 Stat., 781, 796). The act first above mentioned provided for ~ 
| classification and appraisal of such lands as agricultural lands of the 
first and second class, timber lands, mineral lands, and grazing lands.. 
The lands to be clnsaitied as timber lands were defined 3 in said ace to. 
be ‘‘lands more valuable for timber than for any other purposes.” 
The said act of 1909 provided that the lands so classified as timber — 
lands would not be subject to homestead entry until the timber shall 
have been sold and disposed of, and the lands opened under the | 


oe provided by the Secretary. 
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October 13, 1913, ‘the Secretary of the Interior approved : a. saneduls 
of the Flathead lands, which included the tracts here in question. - 
Therein the SW. } NE. } of said section 22 was classified as grazing 
7 land, and. nppraised at $2.50 per acre, as its value for grazing pur- 

poses... The schedule also showed that the land contained 17,500 
feet of timber, valued. at $3.50 per thousand, or $61.25 for the Gabor: 
Therefore, the total appraised value of said tract is $161.25. It is 
more valuable for grazing purposes, and is, therefore, subject to home- 


stead entry. The NW. } SE. 4 of said section 22 is therein valued 


at $3.50 per acre fon erage SiEnoeed -or $140 as its total value for 


that purpose. It is also stated that said tract contains 40,000 feet -— 


of timber, appraised at $3.50 per acre, making a timber value of $129, 
and a total value of $280 for the timber and for grazing. — 


It will thus be seen that the latter tract is appraised as of equal 7 


value for its timber and for grazing purposes. 

In a letter submitted by the Indian’ Office, which secotapanied. the a 
~gaid-schedule, and which letter was approved by the. Depertmonl | 
October 13, 1913, the following sentence appears: ‘ 

In those cases where the land and timber value are equal, such lands should not, | 
it is believed, be disposed of until the timber has been sold and removed. 

- It is-clear that this rule i is not in harmony with the pr ovisions of the 
law above quoted, and therefore said direction will not be followed 
in the adjudication of this and similar cases. The law provides that 

timber lands are such as are more oe og timber than for any 
- other purpose. In this case, the NW. 4 t of said section 22 is 
of equal value for its. ior and for feet purposes—not more 
valuable for its timber—and hence it should not be considered or 
classified as timber land. | | 

Accordingly the decision appealed from is reversed, and i if no other : 
sas appear, the entry will be allowed. | 7 


ROY z. HAYES ET AL, 


_ Mach 18, 1915. 


NATIONAL Vonuste-- Rimes AND Wien Tee or JUNE ‘LL. 1906. 


“Where lands eliminated from a national forest and withdrawn under the act of . 


June 25, 1910, for classification, were actually opened to settlement and entry — 
- under the act of June 11, 1906, before the issuance of the eliminating proclama- 
tion, they are subject to entry. imider that act by either the person on whose apph- 5 
cation they were listed or by any other qualified applicant. | 
ELIMINATION OF Listep Lanps—Act oF Jung 11, 1906. | 7 
Lands listed for opening under the act of June 11, 1906, before the ee of einai: 
ing proclamations, are subject to entry under’ that. act by the persons-on whose _ 
applications the lis tings were made, but can not be entered by any other penons. - 


= 
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Euamarnra PROCLAMATIONS—STATUS OF Lanps Unper Acr or It UNE ll, 1906, 
The recital in a proclamation eliminating lands from a national forest: that the | 
7 proclamation ‘shall not prevent the settlement and entry of any lands heretofore 

opened to settlement and entry ” under the act of June 11, 1906, does not except | 
or exclude the land from the elimination made by the proclamation, its only 
effect being to leave the lands subject to entry under said act by persons entitled » 
_ to make such entry, notwithstanding they have been restored to the Buble . 
domain and made subject to other forms of disposal. . 


JONES, First Assistant Secretary: a | | | 
| By its letter of November 13, 1914, your iSeenstaas of Macey 
Department called attention it three entries (Helena 06866 and 
- 06919, and Lewistown 024434), made under the act of June 11, 1906 — 
(34 Stat., 233), and asked an expression of opinion by this Department °- 
which calls for an answer to the question as to how far, and when, 
- entries may be allowed under that act for lands which have been - 
both eliminated from national forests and withdrawn under the act 
of June 25,1910 (36 Stat., 847), for classification, by a proclamation 
which declares that “This proclamativa shall not prevent the settle-- 
ment and entry of any lands heretofore opened to settlement and 
entry” under the act of June 11, 1906, supra. 

In. reply, I will say: (1) That leads which are actually opened to 
settlement and entry before an eliminating proclamation issues are 
subject to entry under the act of June 11, 1906, by either the person 
_ on whose application they were listed, or by any other qualified appli- 
cant; as was. held by this Department. in the cases of Robert T. 
Allen, decided June 14, 1913; and Yeon! F. Close, decided Decem- . 
ber 3, 1914, both unreported. 

‘In ‘these cases the lands were opened before the simawtne prone. | 
mation issued, but neither of the entrymen had asked for the listing _ 
of the lands; and i in the Close case the lands were both eliminated and - 
withdrawn for classification by the same proclamation which elimi-— 
nated and withdrew the lands involved 1 in the entries to wee you 
call attention. 

(2) In cases where the lands five been listed for opening by your 
Department before the dates of eliminating proclamations, and are 
not actually opened to entry by this Department until after the 
_ proclamations, entries ‘may be made under the act of June 11, 1906, 
by the persons on whose applications the listings were made, but they 
can not be entered by any other persons. _ See instructions of a, 
tember 19, 1913, 42 L. D., 425). | 

These instructions go no further, however, than to say that the 
ands which have been merely listed, but not opened, may be entered: 

(1) By persons on. whose applications they were listed; and (2) by - 

persons holding preferred rights by reason of settlements made prior — 
_ to eee 1, 1906. 
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In view of the fact that the piclmad abn Say that speea Tera 


may be entered, and do not say that entries may be made for — 


merely listed lands, I am of the opinion that, even under the very 
_ liberal instructions above referred to, the Hohe of entry can not be 
— extended to any applicants who did not ask for the listing. | 7 
_. Applying these conclusions to the entries mentioned I find as follows: | 
Helena 06866, made by Rey H. Hayes, is valid, under the decisions in 
the Allen and Close cases, supra, because the lands entered were opened _ 
to entry before the eliminating proclamation was issued, and its. 
validity is not affected by the fact that the entered lands were’ not 
— listed on the entryman’s application; Helena 06919, made by James 
T. Doyle, is valid, under the instructions of September 19, 1913, - 


Supra, notwithstanding the fact that the lands entered were not! | 


restored to entry before the eliminating proclamation issued. The 
entry is valid hecause the lands were listed on the entryman’s appli- 
cation; Lewistown 024434, made by Hiram Meyer, is invalid, because 
the lands entered were neither listed on the entryman’s application, nor 
- opened to entry before the eliminating proclamation was issued. | 
In this connection, it is deemed advisable to note the fact that a 
recital in a proclamation, such as is above quoted, does not except 
. or exclude the land from the elimination made by the proclamation. 
In other words, it’ does not retain the lands as a part of a national 
forest, or exclude them from entry or disposal. under the general 
provisions of the public land laws, when they are opened for that 
purpose. The only object, and the only effect of such a recital, is to 
leave the lands subject to entry under the act of June 11, 1906, by © 
persons entitled to make such an entry, notwithstanding: tHe fact 
that they have been restored to the puohe domain and made subj ect 
to os forms of disposal. 
WISCONSIN CENTRAL SETTLERS—ACT OF FEBRUARY 25, 
1915. 


es | 
[No. 392. i. 


| DerarrMenr OF THE InTERr0R, 
 GeweraL Lanp Orrton, 


— | nanan March 19, I 918. 
‘Reorsrers : AND RECEIVERS, | 


United States Land Offices. ; 


| GENTLEMEN: Your attention is directed to the provisions of.the 


act of Congress approved February 25, 1915 (Public, 255), entitled _ 
‘‘An act for the relief of certain persons who made entry under the _ 


e 


32 = DECISIONS RELATING TO THE PUBLIC ‘LANDS. 


provisions of sections six, act of May twenty-ninth, nineteen hundred 
and eight,’’ which reads as follows: | 


” Beit enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That all entries made by beneficiaries under section six of the 
- act of Congress approved May twenty-ninth, nineteen hundred and eight, entitled 

“An act authorizing a resurvey of certain townships in the State of Wyoming, and for — 
_ other purposes” (Thirty-fifth Statutes, page four hundred and sixty-five), in connec- 
‘ tion with which such beneficiaries have submitted proof of their cin dorset with 


the homestead law in Wisconsin, and where such proof shows full five years’ residence — 


and improvements on the Wisconsin land, to which their title failed by reason of the 
decision of the Supreme Court in the case of the Wisconsin Central Railroad Company 
_ against Forsythe (One hundred and fifty-ninth United States, page forty-six), whether 
such entry is now being asserted by the original entryman or by his transferee, be; 
‘and the same are hereby, confirmed, and the Secretary of the Interior is directed to 
issue patents thereon: Provided, That this legislation is to be construed as only remov- 
ing the objection with relation to transfer, heretofore raised by the Interior Depart- 
ment against said entries, and is not to be construed as confirming entries, if any, 
made for lands not subject to entry or entries made by persons not entitled thereto: 
Provided further, That if any of the said entries under the remedial act or amendments © 
thereto have been canceled and the lands embraced therein reentered by intervening . 
adverse claimants, ‘such canceled entries are not to be reinstated and validated by 


this act. 


Very respectfully, | - 
| Cray TALLMAN, 
7a | | — Commissioner. 
heer March 19, 1915: | 
AnpRiguUS A. JONES, | 
First Assistant Secretary. 


AGRICULTURAL ENTRIES OF PHOSPHATE, OIL, AND OTHER 
MINERAL LANDS—ACT OF JULY 17, 1914. 
- -ReguLatIons. . ? 
| [No. 393.) - 


DEPARTMENT OF THE INTERIOR, 
GeneRAL LAND | Orrror, 
a | Washington, Dz. c. March 20, 1 916. 

| REGISTERS. AND REcEIVERs, | 7 
| ‘United States Land Offices (Exclusive of Alaska). 

Sirs: The following regulations are for the guidance of yourselves 
and the public in matters affected by the act of Congress approved 
July 17, 1914 (38 Stat., 509), entitled ‘An act to provide for agri- 

| cultural entry of lands withdrawn, classified, or reported as contain- 
Ing phosphate, nitrate, potash, oil, gas, or asphaltic mney a. Copy. | 
of which is s hereto appended, — | 


~~ 
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. SCOPE OF THE ACT. 


7 (1) ‘The Tesisintion’ is general and comprehensive, ad operates in 
all the States containing public lands of the character specified. It. 
does not apply to lands in the Territory of Alaska, or to lands in the _ 


United States which for other reasons are not available or which, in | 


other words, are not subject to entry. This statute fully covers the | 


field included 3 in the special acts of August 24, 1912 (37 Stat., 496), nat eee 


providing for certain agricultural entries and selections on oil and. 
ae lands in the State of Utah, and of February 27, 1913 (37 Stat., 
687), authorizing selections by the State of Idaho of phosphate and | 
ol lands in that State. This broad and general act supersedes and > 
displaces said special laws, and by implication works their repeal. 
Therefore, all entries, selections; or locations of lands of the character 
described in those special statutes made in the States mentioned on 
or after date of this general act (July 17, 1914), will be treated as - 

within. the scope of the latter act, and will be adjudicated thereunder. — 


Also, all such entries, selections, or locations made under those special 7: 


acts prior to, and not perfected at, that date will be carried to com- 
pletion, approved, and patented, if at all, under the general act. 

(2) Section 1 of the act authorizes the appropriation, ipo tiany 
selection, entry, or purchase under the nonmineral land laws of the 
- United States, if otherwise available, of lands withdrawn or classified 
as phosphate, nitrate, potash, oil, gas, or asphaltic minerals, or which | 
are valuable for such deposits, whenever such lands are sought with 
a view of obtaining or passing title with a reservation to the United 
States of the deposits on account of which the lands were withdrawn, 
classified, or reported as valuable, together with the right to prospéct 
for, mine, and remove the same. Any form of appropriation under 
the proper applicable nonmimeral land laws is authorized, with a 
reservation of the minerals as specified, to the same extent as if no_ 


withdrawal or classification had been made. The only exception is _ 


that no desert land ey made under the act se contain ee - 
- than 160 acres. | | 


_ The term “person” used 3 in this: act will be interpreted as covering — 


a State (see State of Utah, 38 L. D. , 245), or other corporation, or - 
an association when duly qualified. 

. Under the proviso in section 2 of the act: applications for. land, | 
. either withdrawn or classified, may be presented with a view of prov-— 
ing that the lands applied for, if withdrawn, are not of the character 


aa intended to be included in the withdrawal, or, if classified, of disprov- 
ing the classification and securing patent free from reservation; also, =" 


claimants for lands withdrawn or classified for the specified. minerals 
subsequent to location, selection, entry, or pureheee have the pH yueee 
7 4681° Vou 4415-8 LS | Be gee Be 
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_of showing at any time before final entry, purchase, or approval of _ 
selection or location that the lands sought a are in fact nonmineral 1 in. 


nes character. 


(8) This act in many ee resembles that of March. 3, 1909 (35 - 

Stat., 844), which provides for the protection of the sur ace rights 
of entrymen upon lands subsequently classified, claimed, or reported 
as coal lands, and also, that of June 22, 1910 (36 Stat., 583), author- 
izing certain forms of agricultural entries and BalocHons on with- 
drawn or classified coal lands. The general instructions under these 
acts of September 7, 1909 (38 L. D., 183); September 8, 1910 (39 © 
 L.D., 179); May 23, 1912 (41 L. D., 30): and June 14, 1912 (41 L.D., 

89), may be followed, so far as applicable, in matters of practice and 
procedure not specifically covered by these regulations. . 

(4). Section 3 of the act is both retrospective and prospective, and: 
under it any person who, prior to the act, had applied, or who after _ 
the passage of the act, shall apply for ands which are subsequently 
withdrawn, classified or reported as being valuable for the specified — 
‘minerals, and which are otherwise available, may upon application. 


- therefor, and the making of satisfactory proof, receive a patent with — 


a reservation. In this particular, the statute is quite similar to that. 


of March 3, 1909, above referred to, and the disposition of such > = 
- cases will follow the practice under that act in so far.as the samé is 


: appa: 
| APPLICATIONS. 


| “6 All seeliGatio ons to locate, select, enter, or r pur chase lands under = 
this act, before being accepted. and filed by. you, must have written, — 
“stamped, or printed upon their face, the following: “Application | 


made in accordance with, and subject to the provisions and reserya~ — | 


tions of the act of July 17, 1914 (88 Stat., 509).” | 
Like notations will be made by registers upon the face of the notices 

of allowance issued on applications filed under this act. | 
Orders of withdrawal under the reclamation act of lands with- 

- drawn, classified, or reported as valuable for the specified minerals. 

with a view to passing title to the same in accordance with the terms 

of this act, will state that such withdrawal is made in accordance 


with and subject to the provisions and reservations of the act of _ 


July. 17, 1914 (88 Stat. , 509). 
| | FINAL CERTIFICATES AND PATENTS. 


(6). Final certificates issued. to nonmineral claimants under this 
act will contain the following provision, which you will ¢ cause to be: | 
written or stamped thereon: 5 | : 


' Patent to contain provisions, reservations, con gions, and limitations of the act of. 


aes 17, 1914 mae Stat. p00) 
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- There will be incorporated i in patents uaa to nonmineral claim- 
| ants under this act the following: | 


Excepting and reserving, however, to the: United abies all the [deposit on account “ 


_ of which the lands are withdrawn, classified, or reported as valuable—phosphate, oil, 
or other mineral, as the case may be] in the lands so patented, and. to it, or persons. 


_ authorized by it, the right to prospect for, mine, and remove such deposits from the 
same upon compliance: with the conditions. and subject to the Provisions and limi- . 


tations of the act of J uly 17, 1914 Se Pa 509). 


_ NOTATION OF RECORDS. 


@ Upon the acceptance by you of any filing under this ob you | 


; will make appropriate notation of your. records to show that the — 
filing was made under the. provisions thereof; and upon the ascer- 


tainment (which will be noted of record) that. the nonmineral locator, 2 


3 selector, entryman, .or purchaser whose filing falls within the pro- — 
visions of section 3 of the act, shall receive the limited patent pre-— 
scribed therein, you will cause to be written or stamped on your - 
tract books, in line with the notation of the entry and as near the © 
description as practicable that the mineral deposits (phosphate oil, 2 
_etc., as the case may be) are reserved to the United States, act of 
July 17, 1914. You will make a similar notation on the margin of 
the township plat, giving —— eas the. land i in which, the deposits 
have been reserved. ne 


‘RESERVED MINERAL DEPOSITS. 


(8). The ‘ack provides | that the deposits reserved in ‘poaacaleatal 
patents issued thereunder shall be “subject to disposal by the United 
States. only as shall be hereafter expressly directed by law.’ Although — 
_ provisions are made in the act for the protection of the surface owner 
against damage to his crops and improvements on the land by reason 


of prospecting for, mining, and. removing such reserved. mineral 


deposits, these provisions can have no operation or effect until 


further legislation by Congress. shall authorize disposition of the — - 
reserved mineral deposits and define the qualifications of those 


— who may acquire such deposits. In the meantime there is no right —— 
- to prospect, and no. right to eae such h deposits « can be 1 in any way | 
| initiated. | 7 


CLAIMANTS OF LANDS. SUBSEQUENTLY WITHDRAWN. 


9) The enactment of the law itself and the publicity given to 

| orden of withdrawal'and classifications and the notation of the same — 

upon the records of the local offices, will be sufficient notice to such ~ 
nonmineral claimants as are or may be affected by withdrawals or _ 

classifications made, or which shall be made, subsequent to their loca-- 


© tions, selections, entries, or purchases, that they must take the limited - 
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| aot prescribed by the act, upon. pipmiasiol of satisfactory proof a 
— of compliance with the laws under which they claim, unless the with- 
drawal be revoked or the classification set aside prior to the issuance — 
of patent, or unless they show that the lands embraced i in their claims _ 

are in fact nonmineral. ! : - 


APPLICATIONS TO DISPROVE CLASSIFICATIONS. 


(10) (a) The proviso to section 2 of the act allows any qualified 
person to present an application to locate, select, enter, or purchase, 
under the land laws of the United States, lands hich are withdrawn 
or classified as phosphate, nitrate, potash, oil, gas, or asphaltic min- 
erals, with a view to obtaining a patent thereunder without reserva- _ 
tion. An applicant under this proviso must submit with his applica- 
tion a request for a classification of the Jand as nonmineral, filing 
therewith a showing, preferably the sworn statements of experts or 
practical miners of the facts’ upon which is founded the knowledge or 
~ belief that the land applied for is not valuable for the mineral on 
account of which it was withdrawn or classified. 
_. Applications to locate, select, enter, or purchase lands so withdrawn 
or classified, which are not filed eadee the provisions of section 1 of 
the act, and are not accompanied by request for classification as 


an nonenitioral of the land applied for, and the evidence required herein 


to be filed with such request, will be rejected by you, and the appli- | 
cant allowed 30 days from notice within which to amend his applica- 
tion to take a limited patent for the land in accordance with and sub- - 
ject to the provisions of the act, or to file request for classification _ 
_ thereof as nonmineral, accompanied by the necessary evidence. | 
Such applications will be given proper serial. numbers, noted upon 
_ your records, and forwarded, together with the request for classifica- _ 
tion and the evidence submitted therewith, to the General Land 
| Office for action. | 

If upon the showing made, an such ther inquiry as may be. 
‘deemed proper, a restoration of the land, where withdrawn, be - 
secured, or a reclassification as nonmineral be made, where the land 


has been classified, the nonmineral application, i in the absence of other — 7 


objection, will be returned for allowance. 
If the application be denied, you will be so notified, and the appli- | 
cant may, within 30 days from notice of. such denial, apply to your 
' office for a hearing to disprove the classification. When a hearing — 
is applied for, you will notify the chief of field division and proceed a 
- therewith under the Rules of Practice. If the applicant fail to apply 
for a hearing within the time allowed, the application to locate, select, 
enter or purchase will be finally rejected. 
_ The rejection of the application, however, will not preclude the 
applicant from filing application. to. locate, select, enter or " purchase 


_ . 
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7 the land in accordance with and subject to de provisions ana Treser- 
vations of said act. q 

(b) Under. this proviso, persons are have located, actared, se- 
lected, or purchased lands subsequently withdrawn or classified as 


| valuable for said mineral deposits, are allowed the privilege of show- _ : 


ing,.at any time before final entry, purchase, or approval of selection | 

or location, that the lands are in fact nonmineral in character. 
Claimants to whom this provision is applicable may, therefore, file 

in the proper local land office application for a classification of: the 


‘land as nonmineral, together with the evidence prescribed herein to 


be filed. by an original: applicant with his request for classification: _ 
? whereupon the same will be forwarded to the General Land Office for 
- action. If as a result. thereof the land be restored to entry, if with- 
drawn, or classified as nonmineral, if classified, you will be so in- 


e fond in order that you may note your records and advise. the 


; dartant: If the application be denied, you will be advised thereof, 
and the claimant allowed 30 days from notice of such denial within 
which to make application to your office for a hearing to establish the | 


- nonmineral character of the land. When a hearing i is applied for you - 


will notify the chief of field division and Pee’ therewith under ne - 


| Rules of Practice. - 
| ‘BURDEN. OF PROOF. 


| “th. Where deplicdtion: is ; made to enter, locate, or - select lands 
- withdrawn or classified as valuable for or on account of any. of. the 
- minerals specified in this act and in these regulations, the burden of 
proof to show that said lands are not of the character of those in- 


tended to be withdrawn, or that the classification. as such was andis _ 


erroneous and improper in point of fact, will rest upon and be borne 
by the applicant in the event that: he shall undertake to establish, at a 
- hearing ordered and held for that te the truth of the allegations | 
- made by him in that behalf. 

A withdrawal or classification will be ieamed! prima fie evidence — 
of the character of the land covered thereby for the purposes of this 
act. Where any nonmineral application to select, locate, enter, or — 
purchase has preceded the withdrawal or classification and j is Incom- 


plete and unperfected at such date, the claimant, not then having bate 


_ obtained a vested right in the land, must take patent with a reserva- 
tion or sustain the burden of showing at a hearing, if one be ordered, 


_ that the land is in fact nonmineral in character and therefore errone- 7 


ously classified or not. of the character intended to be included in the © 
withdrawal. Where the agricultural claimant has completed and 
perfected his claim and becomes possessed of a vested right in: the 


land which subsequent thereto is withdrawn or classified, the burden "ee 


| will rest upon the Government to show that the land i IS in fact mineral eit 
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in character and” was 80 oa at the date of inal completion a and 
. pee of the claim. See Charles W. Pelham (39 L. D., 201). 
| ~Cuay TartMan, 
Conmnisnoner. 
* hocecipalte 7 a : 
ae ANDRIEUS A. JonEs.. 
First Assistant Secretary. 


ey 


AN ACT To cara for agricultural euhey of lands withdrawn, classified, or reported as dantstitie - 
Dhosphate, nitrate, See oil, gas or pep hate minerals. , 


Bert ene by the Senate and House of Representatives of the United States 5 of America 
in. Congress assembled, That lands withdrawn or classified. as phosphate, nitrate, — 
potash, oil, gas, or asphaltic minerals, or which are valuable for those deposits, shall | 
be subject to appropriation, location, selection, entry, or purchase, if otherwise avail- _ 
able, under the. nonmineral land laws of the United States, whenever such location, 

selection, entry, or purchase shall be made with a view of optaining or passing title 


with a reservation to the United States of the deposits on account of which the lands | 


were withdrawn or classified or reported as valuable, together with the right to prospect, : 
_ for, mine, and remove the same; but no desert entry made under the provisions of 
‘this act shall contain more than one hundred and sixty acres: Provided, That all appli- 
cations to locate, select, enter, or purchase under this section shall state that the same 
are made in accordance with and subject to the provisions and reservations of this act. 
Szc. 2. That upon satisfactory proof of full compliance with the provisions of the 
laws under which the location, selection, entry, or purchase is made, the locator, 
selector, entryman, or purchaser shall be entitled to a patent to the land located 
‘selected, entered, or purchased, which patent shall contain a reservation to the United 
States of the deposits on account of which the lands so patented were withdrawn or 
- classified or reported as valuable, together with the right to prospect for, mine, and 
_ remove the same, such deposits to be subject to disposal by the United States only as 
shall be hereafter expressly directed by law. Any person. qualified to acquire the 
reserved deposits may enter upon said lands with a view of prospecting for the same 
upon the approval by the Secretary of the Interior of a bond or undertaking to be filed 
with him as security for the payment of all damages to the crops and improvements on 
_ such lands by reason of such prospecting, the measure of any such damage to be fixed | 
by agreement of parties or by a court of competent jurisdiction. Any person who has 


ad acquired from the United States the title to or the right'to mine and remove the reserved 


deposits, should the United States dispose of the mineral deposits in lands, may — 
reenter and occupy. so much of.the surface thereof as may be required for all purposes - 
reasonably incident to. the mining and removal of the minerals therefrom, and mine 
and remove such minerals, upon payment of damages caused thereby to the owner of 
the land, or upon giving a good and sufficient bond or undertaking therefor in an action 
instituted i in any competent court. to ascertain and fix said damages: Provided, That 


nothing herein contained shall be held to deny or abridge the right to’present and have 


| ‘prompt consideration of applications to locate,. ‘select, enter, or purchase, under the 


land laws of the United States, lands which have been withdrawn or classified as phos- - 


- phate, nitrate, potash, oil, gas, or asphaltic mineral lands, with a view of disproving 
such classification and securing patent without reservation, nor shall persons who _ 
have located, selected, entered, or purchased. lands subsequently withdrawn, or clas-. 
sified as valuable for said mineral deposits, be debarred from the privilege of showing, 
at any time before final entry, purchase, or approval of selection or location, that the 
lands entered, selected, or located are In fact nonmineral i in character. | 
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 SEc. 3. That any person who has, in good faith, located, selected, re or coat 


| chased, or any person who shall hereafter locate, pelbct enter, or _purchase, under the _ | 
| nonmineral land laws of the United States, any Jands which are subsequently with- 


-- drawn, classified, or reported as being valuable for phosphate, nitrate, potash, oil, — 
gas, Or. asphaltic minerals, may, upon application therefor, and making satisfactory | 


proof of compliance with the laws under which such: lands are claimed, receive a _ 


patent therefor, which patent shall contain a reservation to the United States of all | 
~ deposits on account of which the lands were withdrawn,.classified, or reported as being 
valuable, together with the right to. prospect for, mine, and remove oe same. 


Approved, oa 17, 1914. (38 Stat., 509.) 


| VILA SITES AROUND FLATHEAD LAKE, FLATHEAD INDIAN» 
RESERVATION. | a 


Rugutarions. 


~ DEPARTMENT OF THE INTERIOR, 7 
| | Washington, March 20, 1918. 
The ComrsstonER OF THE GmNnERAL LAND OFFICE. © 
Sr: Under the provisions of the act of April 12, 1910 6 Stat., 
296), you are directed to cause the lots surveyed as villa sites ‘around 
Flathead Lake, in the former Flathead Indian Reservation, Montana, — 
to be offered for sale at Polson, Montana, at public outery, under the 
supervision of the Superintendent of Opening and Sale of Indian 
Lands, at not less than ten dollars per acre, beginning on July 26, 
1915, and continuing thereafter from day to day as long as may be 
necessary, Sundays and holidays excepted, in the manner ‘and under 
the terms hereinafter prescribed. — eo wo: | 
Manner.—Bids may be made either in person or by aeent, but not | 
by mail nor at any time or place other than the time and place when. 
the lots are offered for sale hereunder, and any person may purchase — 


any number of lots for which he is the highest bidder. Bidders will — 7 


not be required to show any qualifications as to age, citizenship, or 
otherwise. If any successful bidder fails to make the payment re- 


_. quired on. the date of the sale, the lot awarded to him shall be re- a - 
offered for sale on the following day. a 


Terms.—Payments will be required as follows: No Jot will be de ~ 


_ posed of for less than $10 per acre, and at least 25 per centum of the — 


id price of each lot sold must be paid on the date of the sale and the 
remainder, if the price bid is $50 or less, within one year from the _ 
date of sale; if the price bid be over $50 and less than $100, 75 per 
centum of the cost may be divided into two equal payments due, 


respectively, one and two years from the date of the sale; if the 


price bid be $100 or more, the 75 per céntum remaining unpaid may 


be divided into three equal payments due, respectively, one, two, 


~ and three years from the date of sale. No entry will be allowed until 
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: payment has been made in full for the lot, but in case of partial pay- — 


. ment the register will issue a nontransferable memorandum duplicate 


certificate showing the amount of the bid and the terms of the sale, 
-and reciting the right. of the purchaser to make entry upon com- 


zs pleting the payments; the receiver in such case will issue a:‘memo- _ 


-randum receipt for the money paid. Nothing herein will prevent — 
the transfer of the interests secured by the purchase and the partial 
payment of the lot, by deed, but the assignee will acquire no greater 
right than that of the pnginal purchaser and the final entry and 
patent will issue to the original purchaser when all payments are 
made. All lots affected by the easement provided for in the act of — 
August 24, 1912 (37 Stat., 527), as shown upon the approved Plats 
of said Tate, will be sold. sib] 60b to said easement. : 

Forfeiture. —If any person who has made partial payment on the 
lot purchased by him fails to make any succeeding payment required 
under these regulations at the date such payment. becomes due, the 


money deposited by such person for such lot will be forfeited and 
the lot, after forfeiture is declared, will be subject to disposition as -- 


| “provided j in said act. Lots remaining unsold at the close of sale, or 
thereafter declared forfeited for nonpayment of any part. of the 
purchase price under the terms of the sale, will be subject to future 
disposition at, public sale at auch time and pone as may Ghoweatier 3 
be provided. | 

All persons are warned against forming any ‘combination or agree- 
“ment which will prevent any lot from selling advantageously or which 
will in any way hinder or embarrass the sale, and all persons so 
offending will be ‘prosecuted under Section 9373 of the Revised 
Statutes of the United States, which reads as follows: | 

Every person who, before or at the time of the publie sale of any of the lands of the 
United States, bargains, contracts, or agrees, or attempts to bargain, contract, or 
agree, with any other person, that the last-named person shall not bid upon or pur- 
chase the land so offered for sale, or any parcel thereof, or who by intimidation, or. 


unfair management, hinders or prevents, or attempts to hinder or prevent, any person | 
from bidding upon or purchasing any tract of land so offered for sale, shall be fined 


- not more than one thousand dollars, or imprisoned not more than two years, or both. : 


The Superintendent of the Opening and Sale of Indian Lands will 
be, and he is hereby, authorized in his discretion, to fix for any lot a 
greater minimum price per acre than ten. dollars, and he may reject 
any and all bids for any lot and at any time suspend, adjourn, or 
postpone the sale of any lot or lots to such time and pee as he mBy 
_ deem proper. . 3 sh | . 
Very respectfully, 

| 1 : A. aA a ONES, -_ 
iy irst Assistant S ecretary. 
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| GEORGE N. BENSON ET — 
—Decrded March 29, 1915. 


Piiencu-—DaroamionPeucines or WITNESS AT eminds 
The deposition of a witness taken under Rule 20 of Practice is not admissible 4 in 
-. evidence where the witness himself is actually present at the hearing and is 
ready and able to testify. 


Jonss, First Assistant Secretary: 


Daniel B. Bowersox, Mary J. Bowersox. and Fannie Bush have 
appealed from the decision of January 2, 1915, in the above-entitled 
cause holding for cancellation homestead entry 05816, made.Novem- 
ber 5, 1909, by George N. Benson for the SE. } NW. 4,SW.4NE. 4, — 
NW. + SE. 4 and NE. 4 SW. 4 Sec. 19, T. 96 N., R. 74 W., Gregory, | 
| South Dalcots, The action appealed from affirmed that of the © 
3 register and receiver. | 
_ The adverse action appealed oth is the result of a ee on 
: sianos aad against said entry to the effect that the entry was not 

made for the use and benefit: of the entryman, George N. Benson, but 

was made for the use and benefit of Daniel B. Bowersox, Mary J. 
- Bowersox and. Fannie Bush, and other persons whose names were to 
the United States unknown. | 
The depositions of George N. Banson aud one Gangloff were taken 
in Springfield, Missouri, upon affidavit that these parties resided at that 
place, being more than 50 miles from the office of the register and 
- receiver in South Dakota. No other one was introduced on 
the part of the Government. Z 
The Commissioner sets forth the testimony as given in these depo- 
sitions and also the testimony of appellants herein, one of whom, 
Fannie Bush, is a transferee of the land after certificate duly issued. 
_ The facts as found by the Commissioner justify the action appealed 
from but it is insisted that the deposition of Benson should not have 
been received in evidence, for the reason that Benson was: present — 
at the hearmg before the register and receiver as shown by the testi- . 
: mony in the case. In appealing from the action of the register and 


receiver it was then insisted, and that contention is brought: forward — 


in this appeal, that Benson’s deposition should not have been received. 
_ The register and receiver overruled the motion to suppress that depo- 
sition. The Commissioner made no allusion whatever to the point | 
raised on appeal, apparently holding that. ee oy should be 
accepted at its full worth. a 
It may be said in general that the only testimony, if testimony at - 
all, pertinent to the case was given by Benson. The other witness, 
| Ganglof, knew nothing as to the allegation that Benson had made =~ 
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the entry in the interest of Bowersox and cee Tt follows that if 


the deposition of Benson should not have been received, the Govern- 

' ment failed to sustain the charges as hereinafter fully shown. | 
The deposition of Benson was taken at Springfield, Missouri, under _ 
practice rule 20, which provides that poseunony may be taken by | 
_ deposition when it appears that— => a 


(a) The witness resides more than 50 miles, Py the usual traveled | route, from the 


. place of trial. . . | 
(b) The witness casides without, or is ‘shout to leave, the State or etoey: oris 


absent therefrom. | 
(c) From any cause it is apprehended that ans witness may ‘be unable to, or will : 

~ refuse to, attend the hearing, in which case the deposition will ‘be used only in aS 
event petsonal attendance of the witnesss can not be obtained. | 


In the case of Whitford v. Clark Co. (119 U.S. , 522), where a depo- | 


2 ; sition had been taken de bene esse under section 863 of the Revised 


| Statutes, a witness, whose deposition had been taken, was actually - 
- present in court, ready and able to testify when the case was called. 
In reversing the action of the lower court, which allowed said depo- 
| sition to be read in evidence, the court said: :; 
While the witnesss lived more than one hundred miles from the eines of trial when 
his deposition was taken, he was actually i in court, ready and able to testify when his 
testimony was needed. at the trial. His deposition, therefore, was not admissible. 
The rulings of the circuit courts have uniformly been the same way, so far as we know. 
The Commissioner calls attention to the fact that Benson and his 
wife and Fannie Bush were indicted in the United States Court for 
the District of South Dakota and pleaded guilty for alleged fraudulent. 
transactions... It appears from the evidence that there were other 
charges than the one relating to the Benson entry. It is also in 
evidence that the District Attorney trying the case agreed to accept 
the plea of guilty on one count of the indictment and dismissed all 
the others, some seven or eight in number. Whether. Bowersox, his 
_ wife, and others pleaded guilty to the charge that they had induced’ 
~ Benson to make a false and fraudulent entry for the land in question, 
can not here be determined. No record was.introduced of the crim- 
- inal proceedings in the court and there is nothing to show on what 
“particular count of the indictment these parties pleaded guilty. It — 
_ follows that if the deposition of Benson, for reasons above given, — 
- could not be legally accepted in evidence, there is no testimony in 
the record which sustains the charge that these parties were guilty 
of inducing Benson to make the fraudulent entry in question. 
The action appealed from is reversed and the case is remanded for 
_a new hearing in accoranace with the Views i hereinabove expressed. 
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- STANDING ROCK LANDS—SCHOOL LANDS. 
_ Insrrvorions. 


| Department OF THE INTERIOR, | 
| GrenreRaL Lanp Orrice, fue Fe 
ae ae ae - Washington, D. C., March 23, 1915. — 
REGISTERS AND RECEIVERS, _ pe Sa ue? r nga er 
ee States Land Offices, 
Bismarck, North Dihotn. - 
| Lemmon and Timber Lake, South Dakots. | 
Guise The act of Congress approved February 14, 1913 (37 Stat., 
675), makes provision for the sale and disposition of ate surplus and. 7 
unallotted lands in the Standing Rock Indian Reservation in the 
aa States of North Dakota and South Dakota. Section seven thereof | 
Teads as follows: oe ene 


Sec. 7. That sections sixteen and thirty-six of the land in onan township within the | 
tract described in section one of this act shall not be subject to entry, but shall be 
reserved for the use of the common schools and paid for by the United States at two 
dollars and fifty. cents per acre, and the same are hereby granted to the States of South. | 

“Dakota and North Dakota, respectively, for such purposes, and in case any of said 
sections or parts: théreof are lost to either of the said States by reason of allotments 
- thereof to any Indian or Indians or otherwise, the governor of each of said States, 
respectively, with the approval of the Secretary of the Interior, is hereby authorized, 
within the area described in section one of this.act, to locate other lands not otherwise 
appropriated, not exceeding two sections in any one township, which shall be paid for 
by the United States, as herein provided, in quantity equal to. the loss, and such 

selections shall be made prior to the opening of such lands to settlement. | 


The President, in proclamation of March 18, 1915, names May 19, 
1915, as the first day for making entries under the provisions of said 
act, and that date must be considered, for the purpose of State selec- 
tion, as the date of the opening of the lands to settlement. : 

Selections may be made on the forms used by the States for the 

‘selection of indemnity school lands, so modified as to indicate that - 
game are made under the provisions of aforesaid act of February 14, 
1913, and need not be accompanied by affidavits showing the char- 


acter and condition of the land.. Not more than two sections (1280 - eas 


acres) of land may be selected in any one township. 
In view of the fact that claims to these lands by allotment’ are. 


record claims, and that the unallotted lands will not be subject to 


homestead settlement during the period within which the States 


are authorized to exercise the right of selection, the requirement of - - 


publication of notice of the selections is waived, and, as the tracts to 
be used as bases for selection are lost to the States by. reason of allot- 
ments to Indians, or otherwise, no certificates of county officers, 
showing nonsale and nonencumberance, by the States, of such tracts 
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need be finished: Lands must be selected 1 in the Stake mneroin the 
~ . loss occurs. - | 
‘The lists of selections, filed by the States and peanea Be you, 
will be given proper serial numbers and will be transmitted to this 
_ office in special letters. Care must be taken to place notations show- 
ing the fact and date of transmittal in each case, in the column for © 
remarks in the ‘‘Schedule of Serial Numbers,” for tho month j in which | 
the lists are accepted and transmitted. | 
- Certain of the unallotted lands were withdrawn January 4, 1912, 
under the provisions of section 13 of the act of June 25, 1910 (36 
 Stat., 855), for a reservoir site. Lands so withdrawn are considered 
as appropriated within the meaning of said section 7, act of Paes! 
14, 1913, and, therefore, not subject to selection. 
“The State af South Dakota has selected lands outside the reserva- - 
tion boundaries in lieu of a considerable portion of the sections 16 and» 


36 within such boundaries, which selections have not received depart- ~ 


- mental approval. Should it be now desired to select lands within __ 
the reservation, in Lieu of allotted school section lands, the selection .. - 
heretofore rade in Leu of the same lands must be relinquished. 


“X8y iam | Seedli 
| LAY - ALLMAN, 


Ss ght: | a — Commissioner. 
| Approved, Mave 23, 1915: | | 
A. A. JoNnzEs, — | 
First Assistant S crdary. 


WILLIAM C. LONG. — 
Decided March 27, 1915. 


Pustic Sare—Excnss Acruacr—Option OF PURCHASER. 

Where a tract of land was sold at auction, asa whole, as containing a speeiied num- 
ber of acres, and the purchaser at aaels sale bid for and purchased the tract at so 
much per acre, relying upon the statement of the superintendent of the sale as to 

the number of acres it contained, and it subsequently developed that the tract 
contains an excess acreage beyond any reasonable contingency and. wholly 
beyond the contemplation of the parties, the purchaser has the option of paying — 
for the excess acreage or having the sale rescinded with the puvalcee of applying : 
for repayment of the purchase money. | ) 


J ONES, First Assistant Secretary: 
William C. Long has appealed from decon of Novaniber 7: 1914, | 
in the above entitled case, holding his cash entry, made under the act 
of June 30, 1913 (38 Stat., 92), for lot 2 of tract 368, in section 20, T. a 
N., BR. 11 W., Guthrie, Oklahoma, land district, being all of the SE. + 
of said section east of Cache Creek, for cancellation on the ground that 
_ said lot contains 11.05 acres more than as offered for sale, subject to 
the payment by said Long within 30 days from notice, of $187. 85, a 
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2 Being the qed ne toueeh advance payment for rie 11.05 acres, i 
at the rate of $68 per acre, the amount of his bid. — 

These lands were surveyed i in the field between December 10 and 13, 
1913, and plat of survey. was accepted September 28, 1914. Said 
- plat. shows said lot contains 62.36 acres. The sale was had i in Decem-_ 


ber, 1913, while the survey was being made, and the superintendent — | 


of sale, after consultation with the surveyor, sold said lot 2 as contam- 
ing 51.31 acres, Long bidding $68 per. acre, as stated, and he paid 
December 12, 1913, $878.55, being one-fourth of the total sum. for 
which said lot was dold at. that rate, with commissions amounting to. 


— -$1:28.. - Said sale. was made in accordance with regulations (42 L. D., 


604) providing for the sale of the several tracts as numbered 3 im s 
schedule prepared for such sale.. | 

Long contends in this appeal that he made i bid in caine upon | 
the statement made by the superintendent of sale that this tract 


embraced 51.31 acres, and. that he should be allowed to complete the | | 


sale for that amount of land or else have the sale rescinded altogether | 
and the purchase money paid by him refunded. 

It is apparent that this was a sale of land in oross and of a dated 
and located tract, and sold not merely as supposed to contain 51.31 
acres, or as containing more or less than that acreage, but as contain- 
ing’ exactly that number of acres. It was clearly a mistake, made 
innocently on the part of the Government, and for which the pur-. 
chaser appears to have been in no way responsible. He can not be 
forced to complete such a sale if the excess is unreasonable, or is more 
than might be reasonably calculated on as within the range of ordinary 
contingencies. Grundy’s Heirs v. Grundy (12 B. Mon., 269.) 

The rule is laid down in the leading case of ‘Harrison v. Talbot 
@ Dana (Ky.), 258), with reference to such sales— : 

In which itis evident from extraneous circumstances of locality, Se price, time, 
and the condition and conversation of the parties that they did not contemplate or 


intend to risk more than the usual rates of Xcess OF deficit i in similar cases or than such 
- as might be reasonably calculated on as in the range oi ordinary contingencies. 


*. This case was followed i in the case of O'Connell v. Duke 9 Toxas, 
299) : wherein it is stated— 2 , 
- The inquiry is first. to be made whether the parties have migdoe a ‘mistaken estimate — 


~ of the quantity which materially influenced the price, and then whether, notwith- 
standing such mistaken estimate, they: have waived the right to complain by an. 


, acceptance obthe hazard of greater or less by the estimate: When the excess or deficit. 


-_ is palpable and unreasonable and such as is shown not to have been in the contempla- _ 


tion of the parties relief will be granted, unless the proof shows that the hazard of 
greater or less, whatever it might be, was accepted and entered into the contract. 

_ It was held further, however, in the case of Pharr. v. Russell i Ired., 
927): that— 


Quantity i is an important éonsideration’ in 1 every sale and purchase; sia iti is natural 7_ 
| that pene should passes with reference to it, and a circumstance may ae : 
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- material with others in order to. ascertain the true intention of the parties; and if 


‘quantity clearly appears to have entered essentially into the treaty, and that the par- 


' ties meant to contract for the land as containing a certain quantity, and not as sup- 
posed to contain it, or thereabouts, and it turned out to be less or more, a court of 
og equity, though ‘there be no fraud, ought to relieve either party upon the eons of 
_ surprise and a mistake of all the parties. | ag 
It is manifest that the sale in this case was of a tract as containing i 
-aspecified acreage, and the excess above such acreage is more than 21 
per cent, wholly beyond the contemplation of the parties, and-beyond — 
' any reasonable: contingency. In this case, the Government can, on 
_ its part, only rescind the sale, while the purchaser, on his part, tae the _ 
option of accepting such rescission, or of paying i a ae pute for - 3 
the excess. | : oe 
Pratt v. Bogines (37 West Virginia, 715). 


_ This sale is, therefore, hereby rescinded, as it. appears from Long’ oe 


- appeal, he does not desire to pay for the excess acreage. If he desires 
return of the payment made by him on account of this purchase, he — 
should file in the General Land Office peepee aves therefor, 
which will receive due consideration. 
The. decision appealed from 1s modified im accordance with the 
| foregoing | . : : 

PLACER LOCATIONS ON PHOSPHATE LANDS—ACT = JANUARY . 

| 11,1915. 


| ‘Reeurations. . 
[No. 396] 
DEPARTMENT OF THE INTERIOR, - 
: | Washington, March 81, 1916. 
REGISTERS AND RECEIVERS, a 4 | 
United States Land Offices. 


_ §rrs: Your attention is directed to the act of Congress approved 
od anuary 11, 1915 (Public, No. 230), copy appended, entitled— | 


' An act validating locations of deposits.of phosphate rock. heretofore made i in: good: . 


- faith under the placer mining laws of the United States. 


The -act applies only to placer mining locations made on lands — 


containing deposit of phosphate rock. It prescribes. that phosphate 


placer locations made in good faith prior to the passage of the act, and | 
prior to the withdrawal of such lands from location, upon which 
assessment work has been annually performed, shall be valid and 
may be perfected under the placer mining laws, except as to lands 
included in an adverse or conflicting lode location. It authorizes 


the issuance of patents for such locations, where the provisions of — 


the mining laws in other respects have been complied with. 
. . In addition to the usual proots, claimants, under all. pending and 
| future applications based on such validated locations must submit 
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evidence showing that the assessment work has been annually per- | 


formed up to and including the year preceding that in which the _ - 


entry certificate is issued. Such proof may be made by filing the — 

_ original or authenticated copies of the proofs of annual labor of record 
in the local recording office, provided such. proofs are definite and 
specific. Where such evidende.i is not available, a sufficient corrobo- 
rated affidavit describing the nature and giving the approximate cost | 
and reasonable value of the work done each year upon, or for the 
benefit of, each claim included in the application for patent, will be 
accepted. Similar proof must be furnished in support of all pending © 
cases where the entry certificates are outstanding, before such entries , 

will be approved for patent, all else being regular. : | 


The act does not apply to lands included in an adverse or eating _ | 


lode location, unless such adverse or conflicting claim is abandoned. — 
The usual statutory notice of the application must have been or will | 
be given in all cases. Section 2325, Revised Statutes, provides that 
if no adverse claim is filed during the sixty days of publication ‘‘it 
shall be assumed.that the appHCent is entitled to a ponee = and 
that no adverse claim exists.” 

Where proper statutory notice has been given. ce no jiverss Sia - 
or protest has been filed, it will be. conclusively assumed, for patent 
~ purposes, that no Soe or conflicting lode location exists; and that 
if any such once existed, it has been abandoned. No new notice, if 
the notice already given be found regular and sufficient, will be 
required in support of any pending ys or application. , 

Very See | a 
Chay. pig cacass 7 
ee « a Commissioner. 
Approved, March 31, 1915: | oe 
ANDRIEUS A. JONES, 
| “First Assistant S eoretary. 


| _ [Pusiic—No. 230.) | 
i An act validating locations of deposits of phosphate rock heretofore side in good 1 faith under the placer. 
£m ne Jaws of the United States. 


Be it ere by the Senate and House of Representatives of the United States of America 


in Congress assembled, ‘That where public lands containing deposits of phosphate rock 
_ have heretofore been located in good faith under the placer-mining laws of the United — 
_ States and upon which assessment work has been annually performed, such locations _ 
shall be valid and may be perfected under the provisions of said placer-mining laws, 


and patents whether heretofore. or hereafter issued thereon. shall give title to.and 


_ possession of such deposits: Provided, ‘That this act shall not apply to any locations 
' made subsequent to the withdrawal of such lands from location, nor shall it apply to. 
lands included in an adverse or: conflicting lode location. unless such adverse or con-- 
_. flicting location is abandoned. . aoe vr 
Approved, January 11, ‘1915. 
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NELSON J. LITTLEJOHN. — 
Decided April 2, 1915. 


Coan ie Stneses anp Stone Eyrry—Surrace Parent. oe 
_Ashowing by a timber and stone applicant, as required by the act of June 3, 1878, | 
_ that the land applied for contains no valuable deposit of gold, cinnabar, silver, — 
copper, or coal, constitutes merely prima facie evidence of the nonmineral char- 
acter of the land; and where the land was, prior to the timber and stone entry, 
and prior to the act of June 22, 1910, withdrawn as coal land, and has since been 
held, as the result of a hearing, to be coal in character, the timber and stone 
entryman is entitled only to a restricted patent under the proviso. to section 1 
of said act of June 22, 1910. 


J ONES, First Assistant 8 ecretary: | a 

This is an appeal by Nelson J. Littlejohn ae the decision of the 

Commissioner of the General Land Office of Hebruary 26, 1912, find-: . 
ing and holding lots.1 and 2, and the E. 4 NW. 3, Sec. 30, T. 8N., 

R. 26 E.; M. P..M., Tavistowa: Montana, land district, embraced i in, 

bis timber and stone entry 01774, to be coal j in character, and requir- 
ing him to take a restricted patent pursuant to the. ne of the 

act of June 22, 1910 (86 Stat., 583). | 

_ The public lands in the township above described were, , by deiants 
mental order of October 15, 1906, as later modified, withdrawn from 
coal entry, and by the Commissioner’ s letter of May 8, 1909, the area 
in question was classified as coal land, and appraised at the follow- 
ing prices: lot 1, $60 ae acre; lot 2 and the iH. § NW. 4, $35 per. 
acre. 

The iene statement of Littlejohn: was Bled. January 29, 
1908, more than fifteen months after the withdrawal of the land, 
and nearly nine months after the issuance of the departmental cir- 
cular of April 24, 1907 (35 L. D., 681), requiring that lands so with- 
drawn be noted upon the tract books of local offices as ‘coal lands.” 
Proof was submitted by Littlejohn April 13, 1908, upon which final 
certificate issued on the 15th of the same month. . | 

By letter of November 13, 1909, the Commissioner directed that a_ 
hearing be ordered to determine— my 3 
(1) Whether said land is chiefly valuable for coal; _ a 
(2) Whether, at the date of final proof it was actually known to be dhiedy valuable 
for coal, or its comparative location or surface indications were such as to put upon — 


notice an ordinarily prudent man as to its coal character and chief value therefor; 
(3) Whether, at the time of making final proot, the claimant knew the land to be a 


- chiefly valuable for coal, and » 


(4) Whether, at the time of initiation of fae, eaten was endeavoring to secure “= 
the land in good faith under the nonmineral land laws. 4 ae 
From the evidence adduced at the hearing ordered pursuant: to 
said instructions, and had January 27, 1910, the local officers found. 


7 and held that the Government had failed to show that, the area. ‘is. 


underlain by. a deposit of merchantable coal, and accordingly. recom- 7 
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mended that the proceedings be dismissed. Upon a review of the 


record, however, the Commissioner, in the decision here appealed from,.__ a 
found the land to be coal in character, but held that the entry having 


been made prior to the act of June 22, 1910, supra, for land with- 
drawn as coal land, the claimant is entitled to receive the limited. 
patent. provided for in that act and neOsene directed that such 
| parent be issued to him. | 

Appellant. contends. that in compliance with the provisions of the — 


act of. June 3,. 1878 (20 Stat. , 89), having filed a written statement to 


the effect, among other ane that he verily believed the land con- 
tained no valuable deposit of gold, cinnabar, silver, copper, or coal; 
and having submitted evidence that it apparently contained no valu- 
_ ble deposits of any of said minerals, and complied with all other essen- 
tial requirements of the act, he is entitled to an unrestricted patent — 
to the tract regardless of the fact that it may have been known to be 
valuable for coal at the date of his entry. — 

-It is to be noted, however, that by section 1 of the act it is provided 
that nothing therein contained shall authorize the sale of any lands 
containing gold, silver, cinnabar, copper, or coal, and it clearly did — 
not contemplate that the known coal character of a tract sought to 
be entered thereunder should be definitely and positively established. 
by the mere belief of an applicant or by proof of conditions that were 
apparent only to such declarant and his final proof witnesses. Such 
proof at most constitutes but prima facie evidence of the nonmineral 
character of a tract, leaving its real character, if questioned, to be 
determined, as in other cases, as the ee of proceedings ordered 
and had for that purpose. 

It is further urged by the. claimant. that he is entitled. to an unre- 


stricted patent under the second proviso to the act of March 3, 1909 - oe 


(35 Stat., 844), which reads in part as follows: 


Such locator, selector or entryman who has heretofore made or ged: nee make 
final. proof showing good faith and satisfactory compliance with the law under which 
his land is claimed shall be entitled toa patent without reservation unless at the date — 
of such final proof and entry it shall be shown that the land is chiefly valuable for coal. _ 


The term such locator, selector or entryman, used in the act _ 


relates only to the classes of poner previously described therein, ; 
to wit, those who had—- | | | | 
in good faith located, selected, or ‘entered, under the noni ne land laws of the — 


United States, any lands which ee are classified, claimed, or Eneporred a8 
being valuable for coal. 


The tract here i in question: ‘was, as barons stated, at aie date of 
Littlejohn’s application, embraced in an order of withdrawal for coal. 

classification purposes. Such a. withdrawal is of itself equivalent 
- to aclaim or report that a tract embraced therein is coal in character. 
- Moreover, lands so withdrawn were ae by departmental ¢ cir-- 

| -4631°—vor, 44154 | 
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cular above referred to to be noted upon the tract books of the local | 
office as ‘‘coal lands.” 
Besides, it appears from the records of the General Land Office that 
on May 19, 1906, one John W. Blee filed a coal declaratory statement 
for the identical tract here in question, and on March 6, 1907, applied 
to purchase the same under the coal land laws, alleging in his applica~ 
tion ‘‘that the same is chiefly valuable for coal.’’ This averment was 
corroborated by George McCleary,. who was one of the witnesses on _ 
behalf of the Government in the present asc and Albert O. 
Morris, each of whom swore that: 


Tam well acquainted with the character of aad described lands, and sik each legal 


| subdivision thereof, having frequently passed over the same, and that my knowledge — 


of said lands is such as to enable me to testify understandingly with regard thereto 
- and that the same contains large and valuable ea of coal, and that the same is 
chiefly valuable for coal. 


Payment for the. tract was made i: Pisa: at che rate of $10 per 
acre, but the application was rejected by the. local officers for the 
reason that Blee had failed to show that a mine of coal had actually 
been opened on the land and a. preference right to enter the same 
acquired prior to its withdrawal from coal entry by the departmental 
order of October 15, 1906. 

The land having thus een claimed or reported. as ang valuable. 
for coal prior to the filing of the application of Littlejohn, his rights 
with respect thereto are not entitled to be adjudicated under the act 
of March 3, 1909. So long, therefore, as the classification of the area 
as coal land stands, Littlejohn is entitled to a patent, if at all, only 
under the proviso to section 1 of the act of ie, 22, 1910, which reads — 
as follows: : 
| That those aie have jaitated sahaaneral Since Sissons: or me loeationsa in good 
faith, prior to the passage of. this act, on lands withdrawn or classified as coal lands 
_ Inay perfect the same under the provisions of the laws under which said entries were . 
| made, but shall receive the limited patent provided for in this act. | 

In this connection see ‘departmental instructions of noe. 5, 
1912 (40 L. D., 418). | 

From the ecdene adduced at the hearing it appears that the land 
lies about a mile and a half to the southeast of a coal mine which, © 
at the date of the application and entry, had been opened up, on a 
deposit of commercial coal known as the Roundup bed, at that place | 
more than six feet in thickness; that this bed is also exposed at a 
point about a mile to the west of the mine; that the formation over- 
lying the bed at the mine extends from the mine to and beyond.the 
land in question and is regular and undisturbed; that George J. 
McCleary, a witness for the “Government, made coal entry in June, 
1907, of the SW. 4 NE. 4, and SE. 1 NW. t, Sec. 24, T. 8N., R. 25 E. 
“(which tract. eae on the south the tract upon which the -coal 
miné above: referred to is situated, and is but li ttle more than a half _ 
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a aie to the northwest of this Jand), after drilling operations 
thereon had disclosed the presence of a six foot bed of coal; that 
- George McCleary, the father of George J. McCleary, at the same time 
made-coal entry of.the N. 3S. 4 of said Sec. 24, the southeast corner 
of. which area is but a quarter ot a mile to the north of the tract in 


.. controversy; that both of the McClearys, who were engaged i ran) drilling = | 


and otherwise investigating -coal deposits. and formations in the — 
vicinity of the land, had reported ‘‘on theory” that the land was: 


valuable for coal; that in the early part of 1908, one Marcus Klein, © | 


who owned Sec. 36, T. 8 N., R. 25 E., the. northeast corner of which 

is but half a mile to the south of the southwest corner of the present 

tract, sold the subsurface rights thereto to the Republic Coal Com- _ 

pany for about $15 per acre, and that a mine of coal has since been | 

opened upon said section. - 

The Department is of opinion that ‘his evidence sifficiently estab- 
lishes the coal character of the tract. 

The appeal is accompanied by an alearintivs motion for new on a 
on the ground of newly-discovered evidence, based upon certain 
affidavits filed for a like purpose in the case of Albert A. Morris, 
involving a timber and stone filing for the SE. } of said Sec. 30. 
one of said affidavits is executed by the above mentioned George J. 
McCleary, who avers that in July, 1907, a drill hole was sunk by him 
to a a of 517 feet at a point near the south line of the SE. 4 
NE. 1 of said Sec. 30, which would-be: “between a quarter of a ile 
and a hall a mile to the east of the southeast corner of the present 
tract; that this hole was drilled to a. sufficient depth to penetrate 
any valuable bed of coal in that vicinity; that the only deposit of 
coal exceeding 6 inches in ‘thickiiess that was penetrated was the. 
Roundup bed, which was encountered’ at a depth of 512 feet and was 
there but 24 feet in thickness; that coal less ‘than 3 feet in thickness. 
(one of the affiants. puts aa minimum at 44 ‘feet) cap not, under 
present conditions, be mined in the vicinity of the land. + 
-. Tf, as is averred by McCleary, the hole drilled by him at a point 
foi one-quarter to one-half a mile to the east of the southeast corner 
of the tract in question penetrated the Roundup bed, there can be | 

no question that said bed underlies the land. It would seomalsoun. 
view of the further averment by McCleary that the coal bed had a — 
_ thickness of 23 feet at the pomt where the drill hole was sunk, and 


of the fact as disclosed by the evidence herein that the said bed has 


a thickness of 6 feet or more at a point near the center of Sec. 24, 


~~ TLS N., R. 25.E., the southeast corner of which section is common | - 


to’ the northwest Cornbe of the tract here involved, that, assuming — 7 
the decrease in thickness of the bed between the points named to be 
uniform, the thickness of that portion of the bed underlying the tract 
would be approximately from 3 to 4 feet. The coal of the Roundup — 
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| os is shown aean an. analysis ‘made thereof by the United States . 
Geological Survey (see Bulletin No. 381, page 79) to have a heat | 
value of from 10,000 to 11,340 B. t. u. Under the regulations for © 
the classification and. valuation’ of ‘public coal lands approved by the 

_ Secretary, February 20, 1913, which are explained in Bulletin No. 537 
of the Geological Survey at pages 65, 79, a tract underlain by a bed 
of coal having a calorific value of 10,000 B. t. w., 2 feet in thickness, 
_ occurring at a depth. not to exceed 825 feet, would as shown. on page 
75 of said bulletin be classified by the Department as coal land. — 
The affidavit of McCleary, therefore, tends to support rather than 


disprove the coal classification of his: tract, and in determining 


whether a tract is or is not coal land the Department will be guided 
by its coal classification regulations as to the workability of a deposit’ 
of coal occurring on such tract. The showing made, therefore, does 
not afford a sufficient. basis for new trial. | ; : 

_ The decision appealed from 3 is accordingly affirmed and motion for 
new trial denied. 


VANCE v. SKEEN. 
Decided April Z, 1915. 
Homnarzap Entry—Quatiricarion—OwnersHIP OF LAND. . | 
A deed is not effective until delivery; and where an intending homestead entry- — 
man executes deeds for -land owned by him in excess of 160 acres, and makes 
_ entry before the deeds are delivered, such entry is invalid because of the dis- 
qualification of the entryman by ownership of more than 160 acres of land. 
_ Jdonzs, First Assistant Secretary: | : 
Lafayette Skeen- appealed from doeiciont of January. 15, 1915, 
awarding to David Vance the ne right of homestead entry for 
NW. 4 SW. 4 +, Sec. 17, SE. 4 NE. 4, Sec. 18 (with other nd), qT. 11.83; 
hi-32 E. B. M., Blackfoot, dake: land district. 
Official plat of township survey was filed in the local office at 9 a. M., 
‘December 15, 1913, on which day Skeen applied for second homestead 
entry under act of February 3, 1911 (36 Stat., 896), for N. 4 SW. 4; 
Sec. 17, SE. + NE. 4, NE. 4 SE. 4, Sec. 18, said township: at the same 
time, David. Vance filed homestead application for SW. + NW. 4, 


> NW-ESW. co 00: 17, E. 4 NE. 2) OO, 18. Owing to conflict as to the 


NW. 7 SW. i, Sec. 17, and SE..4 NE. £, Sec. 18, hearing was had at. 
the local office to determine the phi of the rival parties, June 30, 
1914, the local office recommended Vance’s application be allowed 


and that Skeen’s be rejected, as to the land in conflict. The Commis- = 


sioner affirmed that action. i 

‘Skeen filed, at the hearing, a neat possessory ‘claim, dated March 
4, 1910, recorded March 7, that year, of settlement ji Upee ac 
acres in square form, described as: 


Commencing at a post marked “A”. which is located at a point of eck absanat 15 
rods northwest of Big al Spring, gi ca in Tp..11 8., R. 32 E.; thence 
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running east 160 rods; thence agath 160 rods; thence west 160 rods; thence north 
160 rods to place of beginning. | 

‘His homestead’ application did - not onions to his declaration of 
settlement on unsurveyed land. In his homestead application, he - 
alleged settlement March 4, 1910, with continuous improvement and 
cultivation thereafter and expenditure of $350, placing on the land a 
’ house, corrals, reservoir, and plowing three-fourths of an acre. | 

iecembar 23, 1913, Vance filed an uncorroborated affidavit, _ 
charging that. Skeen’ S nom of cultivation and improvement. were 
fraudulent and further that at the time of Skeen’s application he 


_ was the owner of more than 160 acres of land in the same land district, 


to wit, 550 acres. It was stipulated that the applications for entry 
were filed simultaneously. There was no evidence that Skeen had 
expended $350, or any other sum, in improving the land. There was. 


neither house, reservoir, corrals nor plowed land. Skeen also admits 


that the morning he filed his homestead application he made two 
deeds, conveying to his wife 560 acres of land which he had thereto- 
fore owned, A few moments after making these deeds, he filed his 
homestead application. The evidence shows his wife was not with — 
him when these deeds were made but was residing eighty miles away 
A deed is not effective until delivery, and it is clear that he was 
- disqualified by ownership of a greater amount than 160 acres at the 
- time of his homestead application. Irrespective of this there was DO - 
evidence of settlement or improvement upon the land. 7 
The decision 1s correct and j 1s affirmed. 


AMENDMENTS OF PARAGRAPHS 49 AN D 85: OF MIN IN G REGU- 
LATIONS, 


_ Recutations.. 
_ [No, 398. } 


DEPARTMENT OF THE InTERIOR,. 
| _ GENERAL Lanp OFFIcE, 
| | ee Washington, ace 9, i 1 5. 
7 Unrren Srates SuRVEYORS ‘GENERAL and — 
| Registers AND RECEIVERS, _ 
United States Land Offices: | 
Sins: Under date of December 16, 1914, ae tg 49 of the Min- | 


ing Regulations, approved March 29, 1909 (37 L Dy bt 88) was 


amended by the. Department to read as. follows: 


49. The surveyor general may derive. his information upon. wae to hiss ie 
entific as to the value of labor expended or improvements made from the mineral | 
surveyor who actually makes survey and examination of the. premises, in so far as _ 
such matters rest in the personal knowledge of the mineral surveyor. The mineral — 
surveyor should specify with ‘particilarity arid full detail the character and extent 
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of such improvements.. As to when and by whom the improvements were made and — 

other essential matters not within such mineral surveyor’s personal knowledge, | 

recourse may be had by the surveyor general to corroborated affidavits by persons 

_ possessing such personal knowledge or the best evidence in this behalf otherwise _ 

_ obtainable. This showing should accompany the repent of the mineral uEvey ore as 
to improvements. : ; 


Paragraph 85 of said regulation (37 L. D. , TTA) 18 hereby mended 
to read as follows: 


85. Where an adverse claim ee been filed and suit thereon. commenced witha 
the statutory period | and final judgment rendered determining the right of possession 
it will not be sufficient to file with the register a certificate of the clerk of the court 
setting forth the facts as to such judgment, but the successful party must, before he 
is allowed to make entry, file a certified copy of the judgment roll, together with the 

other evidence required by section 2326, Revised Statutes, and a certificate of the 
clerk of the court, under the seal of the court, showing, in cecard with the record facts 
of the case, that the judgment mentioned and described in the judgment roll afore- 
said is a final judgment, that the time for appeal therefrom has under the law expired, 
and that no such appeal has been filed or that the defeated party has waived his right 
to appeal. ' Other evidence showing such waiver or an abandonment of the litigation 


oe ae may be filed. 


ery respectfully, | eae need 
ao : Cray TaLtman, 
i 8 | Commassioner. 
Approved: _ | : 
A. A. Jonzs, 


First Assistant Secretary. . 
ANTON 0. THURAS. 
Deetted April 10, 1915. 


Paywent UNDER TIMBER AND Sronn Acr—Supnmice: CouURr Sone: 
/The timber and stone act contemplates that payments thereunder shall be made - 
in lawiul money of the United States; and in the absence of positive statutory 
authority therefor, Supreme Court scrip, not being legal tender, may not be 
accepted in payment for lands under that act. | 


JONES, [ irst Assistant Secretary: 

February 27, 1913, certificate issued to Anton O. aes upon his 
- timber and stone enity 010033, under the act of June 3,. 1878 (20 
Stat., 89), for the E. 4 NW. 4, See. 9, T. 66 N., R. 22 W., 4th P. M., 
Duluth, Minnesota, land district. The claimant. tendered in’ pay- 

ment for the land Supreme Court.scrip, or certificate, No. R-554, for 
160 acres, issued by the Commissioner of the General Land Office 
March 21, 1878, under the provisions in act of June 22, 1860 (12 
~ Stat., 85), as extended by the acts of March 2, 1867 (14 Stat., , 544), 
and Jane 10, 1872 (17 Stat., 378), and by virtue of the decree of 
January 28, 187 8, by the Supreme Court of the United States, ‘upon 


the oo of Charles B. Bouligny et al. 
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' By deasion of the Commissioner of the General Land Office of Jrine | 
30, 1913, atter statement of facts, 1t was held: 


That there is no authority for the use of Supreme Court scrip in payment for 4im- 
ber and stone claims initiated under the act of June 3, 1878, and. the amendment 
_ thereof, of August 4, 1892 (27 Stat., 384)— | 


- and the local officers were directed to notify Thuras, or any doce 


party In interest, that 30 days from notice were allowed within which 


to make substitution in lieu of Supreme Court scrip 554-R, by cash _ 
or surveyor-general scrip, or military bounty land warrants. in pay-. 
ment for the land; and that if such substitution is not made, nor 
- appeal taken, the patent certificate issued February 27, 1918, will be 
canceled without further. notice, and the timber and stone a . 
stand rejected. | | 
From this decision Thuras has appealed to the Depektnian’ The _ 
only question presented upon. this appeal is whether or not Supreme 


Court scrip can be received in payment upon timber and stone pur- 


chase. Two briefs are filed in support of this appeal, in one of which _ 
it is claimed that the right to so-use Supreme Court scrip is recog- 
nized in instructions of April 30, 1909 (87 L. D., 617). An examina- 
tion of such instructions discloses a distinct provision that military 
bounty land warrants and surveyor-general scrip may be so used— 
referring to act of December 13, 1894 (28 Stat., 594), which distinctly 
so provides; but. no authority is found in such regulations for such 
use of Supreme Court scrip. In the other brief filed in support of 
this appeal, errors are alleged in holding that the act of December 13, 
1894 (28 Stat., 594), does not provide for the use of Supreme Court 
scrip in the payment for lands under the timber and stone law. It is 
clearly evident, from reading said act that no such provision for the 
use of Supreme Court scrip is round therein. Said. boron’ brief 
alleges further error— __ | 3 

In holding that the Supreme Court scrip offered by apnaliant for oe suet 7 


| of the land involved is. not in fact an unsatisfied indemnity certificate of location 
within the contemplation of said act of December 13, 1894, supra. = 


= The language of said act, upon which such contention 1s made, is— | | 


~ Unsatisfied indemnity certificates of location, under the-act of Congress approved 


- June second, eighteen fifty-eight, whether heretofore or hereafter issued, shall be 
receivable at the rate of one dollar and eects cents per acre, in payment, OF, 
part payment of lands entered under . . . the timber and. stone law. . 
It therefore depends upon the language found in said act of ine. 3 : 
1858 (11 Stat., 294), as to what is included in the description of 
“unsatisfied indemnity certificates of location. A careful examination 
of said act.discloses that the language thereof can in no wise be con- 
strued to include Supreme Court scrip, and this contention by appar : 
7 lant i is, therefore, untenable. : Bo, 
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The payments required to be made under the timber and stone act, 
- supra, must clearly be made in lawful money of the United States; | 
and while it is conceded that the Supreme Court scrip tendered by — 

-Thuras in this case is a valid and subsisting obligation of the United — 
States, it is not legal tender for a_purchase made under the timber - 
and stone law, unless so provided by positive statutory enactment. 
No such statute is pointed out by appellant, and no authority for the 
use of such scrip in payment for timber and stone purchase exists. 
- It follows that the decision of Commissioner is correct, and, it is 

affirmed. | 


——————t 


| RELIEF ial DESERT- LAND ENTRYMEN—ACT OF: MARCH 4, 1915, — 


REGULATIONS. 
[No. 399. ] 


DEPARTMENT OF THE InreRron, | 
3 GENERAL Lanp OFFICE, 

os - ; : : Washington, oo C, Is 18, 1915. 

REGISTERS AND RECEIVERS, | | | | 
United States Land Offices. | 

Sms: Annexed hereto is a copy of the last three Scares of 
the fifth section of an act of Congress approved March 4, 1915 (Pub- 
hie, No. 296), entitled, ‘‘An act making appropriations to supply 
deficiencies in. appropriations for the fiscal year 1915 and for prior 
years, and for other purposes,” the provisions of which authorize 
the Secretary of the Interior, under rules and regulations to be pre- 
scribed by him, to grant relief to certain classes of desert-land entry-' 
men. The following rules and regulations are, therefore, prescribed . 
to be observed in the administration of the said provisions. . 


APPLICATIONS FOR RELIEF. 


77)) All applications for the benefits of the new law should be filed a 
prior to the expiration of the time within which the applicant would 
otherwise be required to make final proof.on his desert-land entry, 
in the land office for the district in which the entered land is situated, . _ 
_ to be forwarded, with appropriate recommendations, to the Commis- 

sioner of the General Land Office for action. They must be supported — 
by the affidavit of the applicant, corroborated by two witnesses, as to 
the material facts necessary to be shown. All such affidavits must ~ 
- be executed before an officer authorized to administer oaths in ne | 
land cases. 

— (2) All such iain: should contain the name of the meena 
and the date of the entry, and, if the entry has been assigned, thename _ 
_of the assignee and date of the assignment; the description of theland 
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involved; a statement of the various sums of money expended by the 


| “applicant or his grantors in an endeavor to reclaim the land, and the 
particular purpose for which each sum was ‘expended; the facts by. 


reason of which it has been impossible for claimant to effect reclama~ 
_ tion and cultivation and to submit final proof within the usual period, 

or such extensions thereof as may have been granted; and the facts 
by reason of which the applicant considers that there is or is not, as 
_ the case may be, a reasonable prospect that, if an extension of time is — 
granted him, he will be able to secure a sufficient water supply and — 
make final proof of reclamation, irrigation, and cultivation, as re~ 

quired by the desert-land law. a 


CONDITIONS FOR EXTENSION OF TIME. 


(3). To entitle an entryman to the benefits of the first of the three 
| eens referred to, the following conditions must exist: (a) The: 
entry must be a lawful, pending entry made prior to July 1, 1914; (6) © 
the entryman must have complied with the edquirements of the 
desert-land law with reference to yearly expenditures. and the sub-° 
mission of annual proofs thereof; (c) there must be a reasonable 
prospect that, if an extension of time is granted, the claimant will 
be able to make the final proof of reclamation, irrigation and culti- 
vation, as required by law; (d) the case must be one on which an 
extension of time, or a further extension, can not properly be allowed 
under other laws; and (e) there must be established some fact or facts 


constituting a reasonable excuse for the applicant’s failure to comply = 


with the law within the usual time, and fairly nnn hina, in. 
justice and equity, to this form of relief. 

(4) The existence of the first two of these ead tons can ais on 
mined by examination of the records of the General Land Office, but 
- in order that applicants may have the benefit of. every possible cir- 


cumstance entitling them to equitable consideration, they are privi- _ 


leged to make such further showing as they may desire as-to any — 
moneys which they may have expended in ODEO the land oe 
not used as the basis of annual proof. | 


The existence of the third, fourth, and fifth sparieogs cabs enu- 


merated must be established in all cases by the affidavits filed 1 in sup- 
port of the application for relief. : 


(5) With regard to the third condition, it ‘must. be shown. had. = 


steps the applicant has taken to secure a water right; and either that 
he has secured such a right (go far as that is possible, under the ~ 


State laws, in cases where beneficial. application of the water to the 
jJand has not yet been made), or that there is no reason to doubt that 


he will be able to secure such a right before his final proof is due; 
| that the source of water supply, if By natural stream, will, in ordinary 
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seasons, furnish the amount of water needed by the claimant to 
reclaim the irrigable land in his entry after all appropriations prior 
to his have been satisfied; and, if water is to be taken from wells, 
that there 1s reason | to beliave that an poeieae SUPP can 1 be ob tained 
from that source. 
_. Jf water is to be obtained through an. irrigation company or irri- 

gation district upon which a special agent or other officer has made 
a favorable report, and favorable action on such report has been 

taken, the existence of the third condition will be taken for granted, 
_ provided the applicant shows that he has become the owner of the 
required amount of. stock in the company, or taken the required 
steps to secure the inclusion of the land in the district, or that it will 
be entirely possible for him to do us one or the other, as the ¢ case 
oe be. 4 

Tf an adverse pert has been aise on the inrigation company or 

district, or if adverse action thereon has been taken, the applicant 
may present such showing of facts as may tend to refute the findings 
made and the conclusions: reached, whereupon, if the allegations — 
seem to warrant such action, a hearing eel be ordered to determine 
the merits of the case. : 
. The-fourth- condition above enumerated will ES satisfied if the case 
does not come within the terms of any general or special acts of Con- 
gress providing for the allowances of extensions of time for submitting 
final proof on desert land entries. The general acts are the fol- 
lowing: June 27, 1906 (34 Stat., 519, sec. 5); March. 28, 1908 (85 
Stat., 52, sec. 3); and April 30,. 1912 (7 Stat., 106). The principal - 
Social acts referred to are the following: February 28, 1911 (36 
Stat., 960); January 26, 1912 (87 Stat., 56); and October 30, 1913 
(38 Stat., 234). Generally speaking, extensions of time can not be 
allowed, under - these acts where extensions aggregating six years 
under all acts, both general and special, have been granted; where 
the irrigation works intended to convey water to the land have been 
completed, or, for any. other reason, the claimant’s inability to sub- 
mit final proof can not be attributed to unavoidable delay in the con- 
struction of such irrigation works; where the cause of delay in sub- 
mitting the final proof is the claimant's. temporary inability to ac- — 


_ quire a water right; or where, on account of drought of greater or less _ 


duration, but not likely, in- all probability, to be a permanent con- 
dition, the operation of a completed system of irrigation works has 
been hindered or delayed. Under any of these conditions an applica- 
tion for an extension of time under the first paragraph of the new law 
_can be entertained, except where the entered lands have been in- 
cluded within the exterior limits of a land withdrawal or irrigation | 
‘project under the act of June 17, 1902 (32 Stat., 388), and the sub- 


mission of satisfactory final proof is being hindered or delayed thereby, 
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so. that the case comes within the provisions of the sixth séction of 4 
the act of June 27, 1906, supra. 

‘No application for extension of time can be slow however, if it 
appears that the claimant’s inability to. submit final proof as re- 
quired by the desert-land law is due to his own neglect or default: 
nor will any such application be granted where it appears that there 
is no reasonable prospect that the applicant will be able to provide a 
supply of water sufficient to irrigate and permanently reclaim all 
the irrigable land embraced in his entry, because, in such a case, no 
extension of time can enable the entryman to comply ee the 
: requirements of the desert-land law.. 7 


OTHER FORMS OF RELIEF. 


ay. IEG The second and third paragraphs of the new law are dees | 

to afford relief in cases of the kind last above mentioned, by author- 
jzing the Secretary of the Interior, -in his discretion, to permit the 
applicant to perfect his entry in the manner required of a homestead 
entryman, or to purchase the land on the terms specified, as the 
applicant may elect. The entry itself is not transmuted, however, 
but remains a desert-land entry, pubjeot to a new kind of proof, 


CONDITIONS AUTHORIZING HOMESTEAD PROOF AND PURCHASE. 


(7) - To entitle a claimant to relief under either of these paragraphs, 
it: must be made to appear to the satisfaction of the Secretary of the — 
Interior’ (a) that the entry in question is a lawful pending entry, 
made prior to: July 1, 1914; (6) where application for relief is made 
on behalf of an assignee, that. the entry was. assigned to him prior to 
March 4, 1915; (c) that the applicant, or his aésignors, have, in 
good faith, expended the sum of $3 per acre in the attempt to effect 
roolamantion of the entered land; and (d) that there is no reasonable 
prospect that if the extension of time allowed by the first section of 
this act, or any other existing law were granted, the applicant would. 
be able to secure water sufficient to effect reclamation of the land 
‘In his entry, or any subdivision thereof. : 

What is said in paragraph 4, supra, is s equally applicable with ae 
respect to these conditions also. * 

_. With regard to the third condition, any expenditure which the 
claimant can show that he has made in good faith and with a reason- 
able belief that it would tend to effect. reclamation of the land will be. 


acceptable, even though such expenditure may not have been such as 


would satisfy the requirements for annual proof. | 
With regard to the fourth condition, the applicant should. fia what . 
_ steps he has taken for the purpose of acquiring a water right and with © 
. what result, what has been done by himself or others toward the 

. development of a water supply and the construction of an ereeuon 7 
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system to bring the water'to the land, the reasons for his failure to — 
secure an adequate water supply, and his grounds for believing that 
there is no reasonable prospect of final success in’ acquiring such a — 


| supply. In this-connection consideration will be given to any special 


agent’s reports on file regarding any irrigation company or irrigation 
district from which applicant has been endeavoring to secure water, 
and if it appears therefrom that there is no reasonable prospect that 
the applicant can secure a sufficient water. supply the existence of. 
that condition wall be taken for granted. 


NOTICE OF ALLOWANCE OF RELIEF ELECTION TO PURCHASE. 


(8) As soon as any application for relief under the second and third - 


paragraphs shall have been allowed by the Commissioner of the Gen- | 


eral Land Office notice thereof will be served, through the proper local. . | 


land office, upon the claimant, advising him that he will be allowed — 
five years from date of service of such notice within which to perfect 
his entry in the manner required of a homestead entryman, unless he 


_ ghall elect to perfect the entry by purchase under the third paragraph 


of this measure, in which event he must, within 60 days from date 
of receipt of such notice, execute and acknowledge before some officer 
authorized to take acknowledgments of deeds a declaration of his 
election so to do, file the same in the land office for the district wherein 
the entry is located, and pay to the receiver:the sum of 50 cents for 
each acre embraced in said entry. Such notice will further instruct 
the applicant that, having thus complied with the preliminary require- 
ments, he will be allowed five years from the date of his election within 
which to ome with the coma. zeEen of the law. 


_ PROCEDURE. 

(9) In the submission and consideration of final proofs under the 

second and third paragraphs, the usual course of procedure with 
regard to desert-land final proofs will be followed, so far as applicable. 

The notice of intention to submit proof, however, should indicate 

_ whether the entry is to be porecres as in homestead cases, or by 


purchase. | 
ASSIGNMENT AND ALIENATION. 


(10) ‘As the benefits of the second and third paragraphs are not 
extended to assignees under assignments made after the date of the 
act, no assignment of a desert-land entry which, prior to the date of 

- such assignment, has been authorized to be perfected under either 
of said sections, will be allowed; and in the final adjudication of 
entries being perfected under the provisions of said paragraphs, the 
same rules will be’ observed, as to proof of nonahienation, as in home- 
stead cases. : 
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ENTRIES PERFECTED BY COMPLIANCE WITH HOMESTEAD LAW. — 


(11) A claimant who has received permission to perfect his entry 
in the manner required of homestead entrymen may make proof at 
any time when he can show that residence and cultivation have been 
maintained in good faith for the required length of time and to the 
required extent. - | . 7 | 
However, inasmuch as the homestead laws do not Serre the. 
commutation of homesteads made under the enlarged homestead - 
acts, commutation proof will not be accepted upon any desert-land 
entry involving more than 160 acres. 
Failure to submit final proof within the five-year petiow allowed 
by. the law will be ground for the cancellation of the entry, unless 
good reason for the delay can be shown, in which event final certifi- - 
cate may be issued and the case referred to the Board a ‘Equitable 
Adjudication for confirmation. : | 
Those provisions of the homestead ine which define ane personal 
qualifications required of entrymen do not apply to cases of this kind, 
but the final proof must show that the claimant possesses the same 
qualifications as to citizenship and the amount of land entered by 
him, or assigned or patented to him, under the agricultural public- 
land laws, as in the: case of those who make ordinary final proof on 
desert-land. entries. 


RESIDENCE ON ENTERED. LAND. 


(12) It not already residing on his desert-land entry, the claimant 
must establish residence thereon within six months from the date of 
receiving the notice advising him that he will be permitted to perfect 
his entry. under the second. paragraph, ‘unless such period be extended | 
as permitted by the homestead law. : | | | 

Residence upon the land must be continuously or ee for a 
period of three years from and after the date of its establishment. — 
During each year the claimant may be absent for two periods only, - 
the aggregate thereof not to exceed five months. Actual residence 
- must be maintained for the remaining seven months of each year. 2 
If commutation proof is submitted, substantially continuous resi- 
dence upon the land for a period of 14 months must be shown, ~ 
together with the cultivation of not less than one-sixteenth the area 
of the entry, unless a reduction of the area required to be cultivated 


be allowed. The requirements made by this circular as to the period - 


of residence and amount of cultivation are those of the act of June 
6, 1912 (87 Stat., 123), or the ‘‘three-year homestead law.”. | 
Tf aclaimant establishes residence upon his entry prior to the allow- 
ance of his application for relief, and continues to maintain it in good. 
- faith as required by the homestead law, full credit will be allowed for 
the period during which such residence i 1S SO maintained. : 
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aeeees of absence and aeait for militery service will be allowed. 
‘upon the same terms and conditions as in case of a homestead entry. 
The claimant must have a habitable house upon the land at the. 
time of submitting final proof. Other improvements should be of | 
such character and amount as are sufficient to show good faith. © 


CULTIVATION.’ 


~ (43) Cultivation of the land for a period of three years Is required, 
and this must generally consist of actual breaking of the soil, followed 
by planting, sowing of seed, and tillage for a crop other than native | 
- grasses. However, tilling of the land, or other appropriate treat- 
ment for the purpose of conserving the moisture with a view of mak-. 
ing a profitable crop the succeeding year, will be deemed cultivation, 
within the terms of the act (without sowing of seed), where that, 
manner of cultivation is necessary or generally followed in the local- 
ity. During the second year, not less than one-sixteenth of the area 
entered must be actually cultivated, and during the third year, and 
until final proof, cultivation of not less than one-eigthh must be had. 
These requirements are applicable to all cases, without regard to the 
_ area or location of the entry. The period of cultivation, like that of 
residence, may begin before the allowance of the application for 
relief; credit for all cultivation, if in accordance with the provisions 
of the three-year homestead lew. will be allowed, without regard to | 
: the time when it was 3 performed. 


| ENTRIES IN UTAH AND IDAHO. 


(14) If the entry is situated i in the States of Ueki or Idaho, and 
the lands involved have been, or shall be, designated as being 6 the 
character subject to entry under the sixth sections of the acts of 
February 19, 1909 (85 Stat., 639), as amended, or June 17, 1910 (36 
Stat., 531), respectively, the entryman may avail himself of the privi- 
leges of these sections, upon a proper showing of the character of 
- the land, as required of a homestead applicant thereunder, in which 
event cesidénes need not be maintained upon the ‘land: but the 
amount of cultivation required is double that in ordinary cases and 

must be shown during a period of four years. For further details, 
reference should be made to the circular of this office known as Sug- _ 
gestions to Homesteaders, copies of which mney be obtained of this — 
| office or any local land office. eg 


_ RIGHTS OF “HEIRS AND DEVISEES. 


= (15) If an entryman as before. being authorized to exercise the | 
rights conferred by the second and third paragraphs, or after such 
authorization but before he has perfected his entry, his rights will — 


DECISIONS. RELATING TO THE PUBLIC LANDS.. _ 63 : 


pass to ilioss persons who would inherit his javids seconds to tits | 
laws of the State wherein the entry is located, or, if he leaves a will, 
to those to whom he devises such rights. Applications for the bene: 
_ fits of the new law may be filed, and proofs thereunder may be sub- 
mitted either by one of the heirs in behalf of all, by a guardian of the 
heirs’ estate uf they themselves are minors, or by the entryman’s — 
executor or administrator, acting under the supervision of the proper. 
probate court.. | | 
‘The heirs or devisees will not be ceueieed to settle or siesidle upon 
the land, but must show that the land has been cultivated and 
improved by them, or on their behalf, as required by the homestead 
law, for such period as will, when added to the entryman’s period of. 
compliance with the law, aggregate the required term of three years. 
If they desire to commute the entry, they must show a 14 months’ 
period of such residence and cultivation on the part of themselves. 
or the entryman, « or. pen: as would have pecn a of him had. 
he survived. 

With regard to the reduction of the mectied area of juley ation, 
_ the same rules and procedure will be followed as in homestead cases. 

(16) The same fees, and no others, may be charged by registers 
and receivers upon submission of final proofs under the new law as. 
upon submission of ordinary desert-land proofs. No commissions 
may be charged. under any circumstances, and | no testimony fees 
unless the proof is taken at the land office. 3 


ENTRIES PERFECTED BY PURCHASE. 


(1:7) If claimant elects to perfect: his entry under the third para-_ 
graph, he must, within five years from the date of his election and 
- payment of the sum of 50 cents per acre, make final proof and pay 
to the receiver the further sum of 75 cents for each acre of land em- 
braced i in his entry. The final proof, in order to be acceptable, must 
show that, at the date of the proof, the claimant has upon the tract 
permanent improvements conducive to the agricultural development 
thereof, of the value of at least $1.25 per acre, and that he-has in 


- good faith used the land for’ agricultural purposes for at least three — 7 


years. Under this third paragraph grazing will be regarded as an 
agricultural use, provided it be established that the land is best — 
suited to that purpose and has been so used in e008 faith, Actual 

| residence ¢ on the land need not be shown. | | 


- IMPROVEMENTS REQUIRED. 


as) Improvements made during the first three years of the life | 
of the entry and used as the basis of annual proof, if permanent in 
character and conducive to the agricultural eave opaeue a the land, . 
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may be counted as improvements required to. be shown under this 
section, provided their character and continued existence are satis- 
factorily established by the final proof; but no water rights or irri-— 
gation ditches will be recognized for this purpose, unless it is clearly 
shown that they have been made actually. conducive to. the agricul-— 
tural development of the land, or a. portion thereof, and that that 


~ fact is not inconsistent with the truth of the claimant’s preliminary 
showing that there was no reasonable prospect that he could acquire - 


a sufficient water supply to irrigate the irrigable land of any legal 


subdivision of his cael | 
FORFEITURE. 


(19) If a claimant fails to make final. proof and same. as Te- | 
quired by the third paragraph, within the 5-year period, all sums » 
; theretofore paid by him will be forteited and the eed range: 


FORM OF PROOFS. 


(20) Final proofs under the second paragraph may be made on the | 
forms used in homestead cases. For final proofs to be made under 3 
the third paragraph, new forms wall be furnished. 

ar Cray TALLMAN, 
Coane: 
‘Approved: Ps, | 
Anprigus A. Jonns, 
Furst Assistant S ecretary. 
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AN ACT Making appropriations to supply deficiencies in appropriations for the fiscal year nineteen 
hundred and fifteen and for prior years, and for other purposes. 


That the Secretary of the Interior may, in his discretion, extend the time within 
which final proof is required to be submitted upon any lawful pending desert-land 
entry made prior to July first, nineteen hundred and fourteen, such extension not to © 
exceed three years from the date of allowance thereof: Provided, That the entryman or. 
his duly qualified assignee has, in good faith, complied with the requirements of law 
as to yearly expenditures and proof thereof, and shall show, under rules and regulations. 
' to be prescribed by the Secretary of the Interior, that there is a reasonable prospect 

that if the extension is granted he will be able to make the final proof of reclamation, 
irrigation, and cultivation required by law: Provided further, That the foregoing shall 
apply only to cases wherein an extension or further extension of time may not properly hy 
be allowed under existing law. —_ 

That where it shall be made to appear to the satistiction of the Shaisey of the 
Interior, under rules and regulations to be prescribed. by him, with reference to any 
lawful pending desert-land entry made prior to July first, nineteen hundred and 
fourteen, under which the entryman or his duly qualified assignee under an assign- 
‘ment made prior to the date of this act has, in good faith, expended the sum of $3 per 
acre in the attempt to effect reclamation of the land, that there is no reasonable prospect 
that, if the extension allowed by this act or any existing law were granted, he would be © 
able to secure water sufficient to effect reclamation of the irrigable land in his entry | 
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or any legal espaiinok: dhereor the Secretary of the Interior may, in his discretion, - 
_ allow such entryman or assignee five years from notice witbin which to perfect the 
entry in the manner required of a homestead entryman. | 
° That any desert-land entryman or his assignee entitled. to the Beastie of the ince: 
preceding paragraph may, if he shall so elect within sixty days from the notice therein 
provided, pay to the receiver of the local land office the sum of 50 cents per acre for 


_ each acre embraced in the entry, and thereafter perfect such entry upon proof thathe 


has upon the tract permanent improvements conducive to the agricultural develop- 
ment thereof of the value of not less than $1.25 per acre, and that he has in good faith 


= used the land for agricultural. purposes for three years, and the payment to the receiver 


at the time of final proof of the sum of 75 cents per acre: Provided, That in such case 

_ final proof may be submitted at any time within ‘five years from the date of the entry- 

- man’s election to proceed as provided in this section, and in the event of failure to | 
perfect the entry as herein provided all moneys theretofore pac — be forfeited and. 

_ the entry. canceled. | : 

| AemONet March 4, 1915. 


eee | 


CARL Ww. RIDDICK. 
Decided April 1 1915. 


SoLpIERS’ Apputoway—Moron Orryan CumpRen—AnorreD CHILDREN. | 
The term “minor orphan. children” employed in section 2307, ‘Revised Statutes, : 
to designate persons entitled to soldiers’ additional rights under certain. circum- 
. stances, contemplates that legally adopted children of a soldier shall stand on 
. the same footing, so far as such rights are concerned, as the legitimate children of 
his body. | 
JONES, First Assistant Seen: | | 
Motion for rehearing has been filed in the above-entitled case, © 
wherein by departmental decision of January 28, 1915, was affirmed 
the action of the Commissioner rejecting soldiors additional appli- 
cation 028355, to make entry for the NW. 4 1 NW. 4, Sec. 33, 'T. 19 
N., R. 19 E., M. M., Lewistown, Montana, Tad district. | 
The question presented 3 is whether section 2307, Revised Statutes, 


contemplated by the words “minor orphan children” only children te 


of the poay; or also included children by edopaen under the State’ s 
law. : 


No new “arguments | are sess in support of. fia tenon foun | 


et ae rehearing, and this Department adheres to its holding “that legally . 


adopted children are in this matter on 1 the same footing as legitimate. - 
children of the body.” : 
The motion for rehearing j is denied. 
7 4631° vou 44—15——5 
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| ENLARGED HOMESTEAD—ADDITIONAL ENTRY AFTER PROOF - 
| | ON ORIGINAL—ACT OF MARCH 3, 1915. 7 


InsrRvcrIoNs. 
[No. 401] 


_ DEPARTMENT OF THE INTERIOR, 

GENERAL Lanp Orrice, 
| Washington, D. C., April 17, 1916. 
Rudrsrers AND RECEIVERS, _ | 
Onited States Land Offices, Arizona, bute fotia: Bina: Idaho, ; 
Kansas, Montana, Nevada, New Mexico, North Dakota, Oregon, 
Rete Dakota, Utah, Washington, and Wyomaung. , 
Sirs: The act of Congress approved March 3, 1915 (Public, No. 
70): eee sections 3 and 4 of the enlarged homestead acts of 


“February 19, 1909 (35 Stat., 689), and June 17, 1910 (36 Stat., 531), 


so as to permit an additional entry thereunder to be made, though. 
proof has already been submitted on the original, provided the appli-. 
cant still owns and occupies the tract first entered, and it weve the 
. residence and cultivation required in connection therewith. 
2. The act does not change the law as to additional entries made 
before submission of proofs on the originals; therefore there is, as to 
such entries, no alteration in the rules heretofore in force, as explained 
in the instructions of March 17, 1913 (42 L. D., 345), the substance 
whereof is embodied in paragraph 47 of the fiomiestead circular of 
January 2, 1914 (43 L. D., 1). As to entries permitted by the. pres- 
ent act, the following. instructions are issued: — 

3. Who may make entry.—The act confers the none of entry only 
upon one who “still owns and occupies the land” first entered; it is 
not required ‘that the claimant be residing on said tract, and. the 
occupancy thereof may be by agent or through a tenant. A state- 


ment showing continued ownership and occupancy must be inserted _ 


in Form 4-004, in case of applications under this act. It should be 
observed that no change has been made in the requirement of law 
that the tracts be contiguous; and this would: not be fulfilled by the 
fact that they corner on each other. 

4, Residence.—The claimant is allowed credit for oer on the 
original tract and can not, in any event, be required to show resi- — 


dence continued for a greater period than is prescribed by section _ 


2291 of the Revised Statutes. In other words, if the proof on the — 
7 original entry has been accepted as sufficient under either the five- 
year or the three-year act, no further residence is needed; but, if the | 
proof was by way of commutation, claimant must show such further 


residence, before or after the date of the additional entry, as will — 


make up the aggregate amount required by the provisions: of: the e = 


a act of June 6, 1912 (37 Stat., 128). 


™~ .! ‘ . 
: ° 
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. 5. Ciiltivation. —The law racaniiss calewetibis with cctouaies to 

| additional entries made before submission of proofs on. the originals, 

_ has no application to the entries allowed under this act. The claim- 
ant is required to show cultivation of the additional tract itself, to 


the extent and for the period required by the act of June 6, 1912, 


that is, one-sixteenth of its area during the second year of the entry, - 
and one-eighth during the third and until submission of proof, which. 


must occur within five years after the date oF the additional entry. A 


ga oe 
‘Cray Tartan, 
Commissioner. 
een | ts 
_ Anprieus A. J ONES, 
First Assistant Secretary. 


-[Pusric—No. 279. ) 
An Act To vamnded an act entitled “An act to provide for an ehlccasa's homestead, ae 


Be it enacted by the Senate and House of Representatives of the United States of America: 
in Congress assembled, That sections three and four of the act entitled “An act to 
provide for an enlarged homestead,’’ approved February nineteenth, nineteen hun- 
_ dred and nine, and of an act entitied “An act to provide for an enlarged homestead,” - 

- approved June seventeenth, nineteen hundred and ten, as amended by an act approv ed = 

‘February eleventh, nineteen hundred and thirteen, be, and the same are hereby, 

- amended to read as follows:. 
“Sze. 3. That any person who has made, or shall make, homestead entry of lands | 
of the character herein described, and who has not submitted final proof thereon, or 
who having submitted final proof still owns and occupies the land thus entered, shall 


- have the right to enter public lands, subject to the provisions of this act, contiguous 7 


to his first entry, which shall not, teether with the original entry, exceed three hun- 


_ dred and twenty acres: Provided, That the-land originally entered and that covered ~ | 


by the additional entry shall have first been designated 1 as eaaueal to this. act, as 
’ provided by section one thereof. _ 

“Sec. 4, That at the time of making final proof, as oad in section Peer : 
hundred and: ninety-one of- the Revised Statutes, the entryman under this act shall, | 
‘in addition to the proofs and affidavits required under said section, prove by himself 
and two credible witnesses that at least. one-sixteenth of the area embraced in such - 
entry was continuously cultivated for agricultural crops other than native grasses, 
‘beginning with the second year of the entry, and that at least one-eighth of the area. 
embraced in the entry was so continuously cultivated beginning with the third year * 


of the entry: Provided, That any qualified person who has heretofore made, or who — : 


hereafter makes, additional entry under the provisions of section three of this act 


- .. toan entry upon which final proof has not been made, may be allowed to perfect title — 


to his original entry by showing compliance with the provisions of section twenty-two | 


_. hundred and ninety-one of the Revised Statutes, respecting such original entry, and _. 
. thereafter in making proof upon his additional entry shall be credited with residence — 


- maintained upon his original entry from date of such original entry, but the cultiva- 
tion required upon entries made under this act must. be shown respecting such addi- 
tional entry, which cultivation, while it may be made upon either the original or 
additional entry or upon both entries, must be cultivation in addition to that relied 
- upon and used in making proof upon the original entry; or, if he elects, his original 
7 and additional entries may. be considered as one, with full credit for residence upon oe 
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and improvement ae upon. his original entry, in ria event the ree of culti- | 

- vation herein required shall apply to the total area of the combined entry, and proof | 

_ tInay be made upon such combined entry whenever it.can be shown that the cultiva- _ 

tion required by this section has been performed; and to this end the time within 
which proof must be made upon such a combined entry is hereby extended to seven _ 

years from the date of'the original entry: Provided further, That where an entry is 

made as additional to an entry upon which final proof ‘has theretofore been submitted 

by an entryman who still owns and occupies the land thus entered, the entryman in 

making proof upon his-additional entry shall be credited with résidence maintained 

upon his original entry from date thereof, but the cultivation required upon entries - 


- made under this act must be shown respecting such ad ditiorial entry and must be per- 


~ formed upon the land included therein to the extent and for the period required in 

- connection with the original entries under this act, proof of which must be submitted | 

within five years from and after the date of the additional entry: Provided further, — 

That nothing herein contained shall. be so construed as to require residence upon the 

- combined entry in excess of the period of residence as required by sec tion peng ene | 

-hundred:and ninety-one of the Revised Statutes. oe 
| ePEToyen es March 3, 1915. : 


ENLARGED ‘HOMESTEAD—PETITIONS FOR DESIGNATION— 
- act OF MARCH 4, 1915. | 


Instavcrions. | ~ 2 
No. 402] | 


| Department OF THE iigemmas 
_ Genera LAnp Orrin, 
3a | Washington, Dz C., April Li, i 915. 
RecIsTERS AND RECEIVERS, ~ 
United States Land O fices, ‘Arizona, California, Colorado, dake, 
. Kansas, Montana, Nevada, New Mexico, North Dakota, ies 
gon, S outh Dakota, Utah; Washington, and. Wyoming... 
Sms: Section 1 of the act of Congress approved March 4, 1915 
(Public, No. 299), copy of which is appended, confers a preference 
right of entry under sections 1 to 5, or under section 6, of either of 
the enlarged-homestead acts, upon a qualified person pursuant to 
whose petition land is designated as subject thereto. These instruc- 
tions are popu of the act and of the procedure prescribed ae i” 
“its execution. | a 
2. The act applies to cases paieie the party is secking to mee an 
original entry and to all cases where he seeks to make additional — 
entry, regardless of the. question whether proot has or has not been 
already submitted on his original. filing. | | 
It does not affect the right of any person or persons nibavesioa in 
designation of land to forward to the Director of the United States 
Geological Rarey. or to the aig of the Interior a peiden:. 
therefor. | 
8. (a) Where a preference right adel the ae is ‘sought’ there a8 
must be filed. at the proper local land office the usual nppllceons ea | 
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a: ‘original « or ‘eAditional: as the case may be, ‘executed by the 


applicant and two witnesses,-and the fee and commissions must be 


- then paid; it must be accompanied by the applicant’s affidavit, exe. > 
cuted in duplicate.and corroborated by at least two witnesses, setting = 
forth the. character of the land. involved—both. von if additional | 


entry is sought. 
(6) This affidavit, hich eel es entitled “Petition for eee : 
tion,’ must give the name and post-office address of the applicant 


~ ‘and a description by legal subdivisions of all the land involved; in 

- case of additional applications it ee ewe) the serial nim ber or _ 
-- numbers) of the old claim. - 
(ce) In case of applications for entry under or 1 to B, com-. 


monly known as the general provisions, of the enlarged homestead 
act, the affidavit should set forth fully the conditions governing the 
wrigability of the land. If any part or parts thereof are irrigated, _ 
their location, area, source of water supply, and other pertinent facts 7 
should be stated. Tf any part or parts thereof are under constructed — 
or proposed irrigation ditches or canals, or adjacent. thereto, the rela- 

tion of the lands to same and the reasons for applicant’s beliof that — 
the lands are. not irrigable therefrom ‘should be explained. The rela- 
_ tion of the tract to surface streams or springs rising on or flowing 


across them or in their vicinity should be indicated. If such sources — ~ 


of water supply are inadequate for the irrigation of the. applicant’s | 
lands, or are not available to him, full particulars should be given. 
The location and depth of wells, elevation of water plane relative 
- to the surface, and. other pertinent facts which will disclose the 
quantity and quality of the water supply, obtainable irom either 
ordinary or artesian wells on the land, should be given. If there are 
no wells thereon such information should be furnished as to any other 
wells in that vicinity, and the possibility of irrigating the tract 
involved from underground sources should be fully discussed. If any 
attempts have been made to irrigate. and reclaim the tract, or if it has _ 
_- been included in a desert-land entry, the reasons. for lack of success _ 
should be stated. 7 | 


The affidavit should be sapolanianiad on. a map. or bid eee In | 


cases where the facts may be advantageously presented thereby. 
(d) In cases of applications for entry under section 6 of cn 


a enlarged homestead acts, applicable to Utah and Idaho, the affidavit: | | 
should give information regarding the possibility of securing on the 


land a supply of water suitable for domestic use. If there are on the 


-tract,.or in its immediate vicinity, springs or streams which would: _ 


furnish such supply, a complete statement should be made as to the | 


quantity, quality, and availability of the water. A statement should — 


also be made as. to the location, depth, elevation of water plane 


or 7 ove to ‘the bie depth at which water was first: obtained, and a 
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other pertinent tote as to the walls: situated. oie in aaa of 
_ the tract or nearest thereto and as to the relation of the tract 
thereto. If unsuccessful attempts have been made to secure a - 
domestic water supply on the land itself, the ae a them _ 
should be set forth. e 
If the tract has not theretofore been designated by the esi, 


of the Interior under sections 1 to 5 of the: act, applicants for des- | 
- ignation under section 6 thereof should, in ‘addition to the above, 
furnish the information required of applicants for: Si ear | 


under said sections 1 to 5, as hereinabove explained. © | 
: (ec) The filing of an affidavit, as above indicated, will not be con- 

elusive as to the character of the land therein desenbed, and the . 
- applicant may be required by the Geological Survey to furnish addi- _ 


--. tional evidence: with regard thereto. “Moreover, the filing of an 


‘application and petition does not give the party the right to fence 
the land or place other improvements thereon, and the erection of 
improvements will not confer upon him any right to equitable con- 
sideration of the- application in the event the land is found not: to 
be of the character contemplated by those provisions of the enlarged — 
homestead act under which the claim is filed. 

4, The applications for entry (when regular) will be suspended 
by you and retained in your office, but you will promptly forward 
both copies of the affidavit by special letter to this office, which will 
transmit one to the United States Geological Survey for considera- 
tion. Where defects appear in the papers—especially (as to addi- 
tional entries) failure to refer in the affidavit to the tract originally 
| entered—you will call for supplemental evidence, as in other cases; if” 

this is not furnished, you will forward all the papers to this office 
for consideration, making proper recommendations in. connection 


-. therewith. 


5. No-other appropriation At the land will be allowed before the 
application has been finally disposed of. However, later applica-. 
tions therefor should be received and suspended. If withdrawal of 
an application’ under the act of March 4, 1915, be filed, you will 
promptly notify this office thereof, inviting special attention to the 
pendency of the petition for designation, and will close the case on 
your records. Prior to final action on the application the party’s 
homestead. right will be in abeyance, and he will not be entitled to 
exercise same elsewhere, nor will he be permitted to have two appli-- 
cations under this act pending at the same time. » 
_ 6. If a request for designation be denied, the seated es entry — 
_ will be rejected by this office, and when the decision becomes final — 
you will be directed to close the case on your records. Where a peti- 
tion is granted in part, an order appropriate to the case will be made 
as to the designated lands. If designation be. made of all the land ~ 
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| fase, you will, gan it becomes effective, be directed i in the — 7 ss 


manner to place the entry of record. | 

7. The benefits of the act do not extend to a person who hae filed 
a petition for designation elsewhere than at the local land office of 
the district where the land is situated, nor to one whose petition was 
filed at the place indicated, unless accompanied by application for 
entry of the land. In every case where there is now pending an 

application for original or additional entry under the enlarged 
homestead act, not allowable because part or all of the land has not 


. been designated, you will promptly advise the ‘applicant of the pas- — 


sage of the act of March 4, 1915, forwarding a copy of these instruc- 


tions, and allowing him 30 days after notice within which to fur- 


nish the required corrobarated affidavit in duplicate; if this be done, 
you will take action as directed in paragraphs 2 to 5 newer report- | 
ing as to adverse claim, if any there be. . | 
8. Where you have knowledeo that a person had filed a ‘petition | 
for designation of land, but no application for entry thereof, you 
will advise him of the passage of the act, forwarding him a copy » 
hereof and informing him that he will be obliged to comply with 
its provisions in order to obtain the pare: mabe provided 
thereby. : Bs = ) 
Very respeetfully, ca re 
Cray TALLMAN, 
Commissioner. 
ees ee, ae 
_ ANDRIEUS A. Jonzs, | 
| _ First Asean 8 Seeretary. 


[Puptie—No. 299. z 


AN ACT To ane an act: entitled “An act to provide for an enlarged homestead,” and acts amend- 
atory thereof ae supplemental thereto. 


Be wt enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That where any person qualified to make entry under the pro- 


visions of the act of February nineteenth, nineteen hundred and nine, and acts — i 


amendatory thereof and supplemental thereto, shall make application to enter under - 
the provisions of said acts any. danporsoristed public land in any State affected 
_ thereby which has not been designated as subject to entry under the act (provided 


said. application is accompanied and supported by properly corroborated affidavit _ 
_ of the applicant in duplicate, showing prima facie that the land applied for is of the 


character contemplated by said acts), such application, together with the regular 


fees and commissions, shall be received by the register and receiver of the land dis- — 


| trict in which said land is located, and suspended until it shall have been determined — 
by the Secretary of the Interior whether said land is actually of that-character; that 
_ during such suspension the land described in said application shall be segregated by | 


the said register and receiver and not subject to entry until the case is disposed of; - i 


and. if it shall be determined that such'land is of the character contemplated. by the 
- said acts, then such application shall be allowed; otherwise it shall be rejected, sub- 
ject to appeal: Provided, That the provisions of this act shall apply to the application 
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ofa qualified entryman to make additional 7 of: inappropnnted land adj oining — 


- . his unperfected homestead entry, the area of which, together = oe original entry, 


shall not exceed three hundred and twenty acres. 
Szc. 2. That the provisions of this act and of the first five sections of said act of 

February nineteenth, nineteen hundred and nine, and‘acts amendatory thereof, 

excepting the act of June seventeenth, nineteen hundred and ten, entitled “an 


act to provide for an enlarged homestead’ fae the State of Idaho, shall. extend to 


and include the State of South Dakota. 
_ Approved March 4, 1915. 


| MAST v. KUHN. 
Decided April 20, 1916. 


anid ralie = Ansan acinn Cowie A eaisoweags : 

_. Where by mistake in description a, homestead entry is made for land not intended 

-. to be taken, and amendment is allowed to the tract desired, the entry dates from . 
the ainondment, and a contest on the eee of abandonment filed within SLX 
months from that date is premature. - , 


Jonzs, first Assistant Secretary: 

February 27,1913, Albert G. Kuhn s igaesised cpplisatign 013674, 
ander the act of Tang 17, 1910, for the S. 4, Sec. 34, T.28., R. 41 E., 
—B.M., Blackfoot, Idaho, land district, was allowed. June 17, 1913, 
such entry was hele: for cancellation hecaune of conflict with State 
selection except as to 40 acres thereof, and in the Commissioner’s 
letter holding said entry for cancellation in part, it was suggested 
that perhaps a mistake had been nade | in the pecnpaon of the land 
intended to be entered by Kuhn. | 
July 17, 1918, Kuhn filed corroborated affidavit Hee that the 
jJand which he en and intended to enter was the S. 4, Sec. 34, T. 1 
N., R. 41 E., B. M., same land district. By the Commissioner’s letter 
of Nevenber 17, 1913, the change of description desired by Kuhn was’ - 
permitted, and he was allowed entry for the S. 3, Sec. 34, T. 1 N,, 
R.41E.,B.M. 
| March 30, 1914, J obn A. Mast filed contest atilavit Scenes said 
entry, charging: 


That said entryman has never sebianed nor ia eaaea actual residence upon 
said land, and for more than six months last past has entirely abandoned the same, — 


This contest is against _Kuhn’s homestead entry for the S. 4, Sec. 
34, T. 1 N., R. 41 E., B. M., and was filed within six months from the 
date he was allowed entry for said tract. It is clear that the contest 
was premature under departmental decision in the case of Jerry 


Whitman v. Abraham M. Norfleet and Win Martin, intervener, Hugo 


013554, 013422, decided by the Department September 30, 1914, 

| unreported. Notice, however, was issued upon said contest affidavit 

by the local officers, and hearmg had, both as appearing and 
submitting evidence. 7 | 
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August 1, 1914, he local office joined in decision ee aenaing 


aneolla ion of. the entry; January 13, 1915, the Commissioner of the 
General Land Office, considering the case upon appeal, sustained the 
action of the local officers, and from this decision entryman Kuhn has 
appealed to the Department. It appears from the evidence that . 
Kuhn had fenced the land and made some residence thereon, but 
probably insufficient to constitute compliance with law, if his nae 
_ dated from February 27, 1913. It appears, however, that he delayed _ 
_ building the house upon, the land, residing only in a tent and sheep 
wagon thereon, for different reasons but largely because he did not 
have an entry for the land which he intended to take until November os 


“ 17, 1913. 


The Department. upon. consideration of the record, is of the opinion. 


that Kuhn’s entry dated from November 17, 1913, and that he had 


six months from -that date in which to establish residence. upon the 


__ tract for which he was allowed homestead entry on that date. It ae” 


_ follows that the contest was premature and should have been rejected. 
The decision appealed from is reversed and the entry of Kuhn will | 
~ remain intact, subject. t to Fubure: shows of noone with law. | 


NORTHERN PACIFIC RY. co. 
| Decided April 20, 1915, 


7 Nowmmny Pxcevre Grant—Moverat. Taree tree ieanoe meee 

Where settlement and entry were made of lands classified as mineral under the 

- act of February-26, 1895, and included in the so-called ‘‘Garfield Agreement,” — 
prior to notation upon the records of the local office of the direction of March 1, © 
1911, that further entries of such lands would not ke permitted, and: the lands | 
80 settled upon and entered: were subsequently classified as nonmineral under — 
the act of June 23, 1910, the rights of such entrymen are superior to the claim of 
the Northern Pacific Railway Company under its grant; but upon. relinquish-_ 

7 ment of any such entry, the land i inures to the pean . 


J ongs, First Assistant Secretary: 
The Northern Pacific Railway as has seine from aie 


. decision of the General Land Office, rendered April 18, 1914, holding » 2 : 


_ for cancellation Bozeman, Montana, list No. 165, in. 80 far as it in- 
* cluded the oe described lands: 2 | 

Lot 4 and S. 4 NW. ty, Sec. 1; the W. 4 SW. +, SE. 4 SW. 4, ‘SW. i | 
NE. 1,N. 3 SE. aang Nie 1 SW. 4, See. 25, T. 4 N, R. 3 E.; hos 
NE. 1, N. 4 NW. 4; SH. 4-NW. 4, NE.:2 SW. 4, SE. ae Wed 


SE. } and NE. } SE. 4, Sec. 7,T.3N. R.4E; ndN.4NW.G 


SW. 4 NW: 1 and NW. i Sw. 4, Sec. 33, T.4.N.,R. 45, M. M. 
Aucust: 29, 1913, the railway company filed its selection list. for 
these and other lands as lands within. the primary limits of its grant 
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~ nde the act of July 2, 1864 (13 Stat., 365). The local fices : re 


jected said list in part, upon the ground of conflict with certain 


". homestead and other entries. 


It appears that the lands involved were eee as aneet mae 


the act of February 26, 1895 (28 Stat. , 683), on July 26, 1897, and, 


as such, were excepted from the company’ s grant, but were subject 7 
to agricultural entry or. other disposition if on further examination | - 
~ found to be in fact nonmineral. (See Instructions, 25.L. D., 446; — 
- Luthye v.. Northern Pacific Railroad Company, 29 L. D., 675.) 
Said lands were also included ‘in the so-called ‘Garfield agreement,” | 
made between the- Northern Pacific Railway Company and Secre- — 
tary of the Interior Garfield on January 12, 1909, under the terms 
of which the railway company agreed to the setting aside of the | 
-nonmineral classification of so much of lands in Montana alleged to 
be mineral as had not been transferred by the railway company to 
innocent purchasers for value, and also agreed to reconvey such lands ~ 


to the United States, the agreement to relate not only to the land 


then alleged to be mineral but to other lands thereafter found to be 
mineral. The railway company agreed to submit a list of lands 
classified as mineral which it believed to be nonmineral in fact, and 
the Secretary agreed that the existing classification should be set 
aside if, on investigation, the railway company’s claim that such 
land was nonmineral proved well founded. The quantity of land 
_ to be surrendered by the railway company for which it was to receive 
equivalent acreage under this agreement was not to exceed 19,120 
acres. 3 
In pursuance of. this nieces ont: the sites company; on. August 
24, 1910, transmitted a list of 41,904,94 acres, claimed by it to be 
: erroneously classified as mineral ‘land, and requested : prompt: ex- 
amination in the field by the Geological Survey. The local officers 


were directed by letter of March 1, 1911, to make no disposition of -_ 


the lands included in the list furnished by the railway company. A 
— revised list, corrected so as to include a much smaller number of 
acres, Was later required of the railway company, and furnished by 
it, and the Geological Survey was directed to continue its field exam-_ 
| ination. The lands embraced in the so-called “Garfield agreement” 

lists were classified as nonmineral under the act of June 25, 1910 — 
(386 Stat., 739), as supplemental to the act of February 26, 1895, 

and. this. classification was approved by the Secretary on. May 26, 
19138. 
~ The lands fielded: in “the SO- ~alled’ “Garfield agreement” were 
- subject to agricultural entry until notation was made upon. the 
records of the local office, as directed by the letter of March 1, 1911, 
supra, that further etry thereof would not be permitted, and prior | 
to this time, and. pending the negotiations above mentioned, a num- 
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ber of aniviess were allowed, the entrymen bone eg to show 7 
_ the nonmineral character of the land covered by their entries. The 


railway company’s. selection list included lands covered’ by these — 7 


- entries, and to this extent such list was held for cancellation. _ From 3 

this action :the- railway company appeals. _ | 
It is contended in the appeal that. as the lands here involved are 

within the primary limits of the grant to the railway company, and 


'. have now been determined to be nonmineral, the lands of right be- 


long to the railway company, and it is even suggested that title 
vested in the railway company at the date of definite location of its 
road, regardless. of what official action was taken looking to a » classi- 
‘fication of the land as mineral or nonmineral. mo 
- The Department cannot assent to such contention. The eal 
ghavacter of the land, as established by proceedings under the act 
_ of February 26, 1895, supra, remained at the time the settlers and 
others. made entry, and these, severally, took upon. themselves the — 
burden of proving the land they applied for'as nonmineral, and are — 
entitled to maintain their entries, having improved the: lands and, 
made them their homes. 
Since the Commissioner’s decision epee’ frei, it appears that 
one of the above-mentioned nomieetesces ety C. ee ee 
entry embraced the N. 4 NW. 4, SW. 4+ NW. 4, and NW..4 SW. 4, 
Sec. 33,T.4.N., RB: 4 Ey a relinquished her entry. Such relinquish- 
ment inures to the benefit of the railway company, since this land is 
included in the primary limits of its grant, and the nonmineral char- 
acter of the land was. established by the Secretary’s approval, May 
26, 1913, of the reclassification under the act of June 25, 1910, a 
As thus modified, the decision. aon from is affirmed. : 


GE ORGE W. BOTHWELL. 


Decided April 20, 1915. 


‘IMPERIAL ‘Vatiey—Isonarep Tracts—Act oF ‘Marca 3, 1909. | | 
The act of March 3, 1909, providing for the sale of isolated tracts in Imperial County, 

California, contemplates narrow strips, ten chains or less in width, lying between ~ 
_. appropriated areas and not a part thereof, and has no application: to contiguous 


lots, even though less than ten chains in width, where they together form. one. | 


compact area aggregating approximately 160 acres, 


Jonzs, First Assistant Secretary: | 
George. W. Bothwell, transferee of the State of. California, ee 
appealed from the decision of the General Land Office of September 
24,1918, rejecting the State’s indemnity school selection as to lots _ 
10, 13, and 25, Sec. 13, T.13S., R. 14 E.,S. B.M. , on the ground that — 


said lots are less than 10 chains wide ad abut upon lands i in private a 
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ownership, or previously entered, and for that reason are not subject 
to selection, but only to sale under the terms and provisions of the _ 
act of March 3, 1909 (35 Stat., 779). The selection was made, or 

~ attempted to be made, July 29, 1909, after the passage of said act, 
- and included the following: ‘The NE. 4 SE. 4, lots 10, 12, 13, 25, and © 
27, Sec. 13, T.138., R. 14E., and lots 10, 27, and 28, Sec, 18, 7. B S., : 

R. 15 E., S, B. M., “Los Angeles, California, Jand district. 

Upon exerhination of the Government plats of survey, it is found . 
that the aggregate of the lots and the quarter-quarter section applied 
for by the State, as above mentioned, is a tract of 161.09 acres, in. 
_ shape almost. square, the sides being approximately 40.chains. Lots — 
10, 138, and. 25 are the western portion of this tract. They are 
‘admittedly less than ten chains in width, and abut on patented or. 
selected lands included in three entries, two of 320 acres, and one of 
160 acres. | 

The law under itch it is claimed that the State (or its cies). 
in this case, is precluded from including these tracts in its selection, 
- is the act of March 3, 1909 (35 Stat., 779), entitled “An act to provide 
for the sale of isolated tracts of public land in Imperial County, 
California,” which, omitting parts here immaterial, reads as follows: 

‘That all the allotted portions of townships thirteen, fourteen, . . . south of 
ratiges ... . fourteen, fifteen, and sixteen, . . . east of San. Bernardino meridian, 
' which are ten chains or less i width and lie between or abut on entered or patented 
lands, shall be sold at private sale for cash, at such price and under such regulations 
as the Secretary of the Interior shall prescribe, but not at less than two dollars and 
fifty cents an acre: Provided, That any entryman or owner of such entered or patented 
tracts shall have a preferred right to buy one-half of all such lots as-abut on lands held - 
under his entry or owned by ‘him within six months after the time when the said 
Secretary shall fix the price of such tracts, and-this preferred right shall -not prevent 
such entryman or owner from buying all or. any such abutting lots as Inay remain 
unsold at the expiration of said six months. 

An “isolated tract,” as known to the public-land ipa, is a rela- 
tively small tract isolated or “disconnected” as the result, of the 
entry or other appropriation of the surrounding public lands, leaving | 
it unappropriated. That it is essentially a fragment or remnant, 
in the acquisition of which ordinarily the homesteader would not 
care to exercise his homestead right, clearly appears from the fol-_ 
lowing language in ‘section 2455, Revised Statutes, which section. 
authorizes the sale of such tracts by the Commissioner of the General 
Land Office: | 7 - 7 7 


_- any isolated or disconnected tract or epanel of the public domain ie than one quarter 
section . . . Provided, That lands shall not become so isolated or disconnected until 
- the same have been subject to homestead entry for a period of three years after the . 
‘surrounding land has been entered, filed upon, or sold by the Government. | 
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“What tracts in the impede Valley, California; were S eaded by . 
Abie act of March 3, 1909, supra, appears from the history of that act. © 
~ Under date of February 23, 1909, the Secretary of the Interior 
wrote the Chairman of the. Senate Committee on Public Lands | as 
follows: 


J am-in receipt of your request i a report on §. 9373 sends at bill to sails 
| for the sale of isolated tracts of public Jand in San Diego County, California,’’.and, 


| ih reply, have the honor to state that the necessity for the passage of this bill is. found : | = 


in the fact that a resurvey of the lands referred to, made by direction of Congress, 

resulted in leaving several strips of public lands between claims so narrow as to.pre- 
_ clude the probability of their being entered under existing laws, and some of them, 
owing to confusion and uncertainty ‘as to the lines of the former erroneous surveys, 


contain valuable improvements of abutting owners. This situation will bring about — 7 
great hardship and loss to various desert-land claimants unless Congress authorizes — 


some means of selling this land. at. an adequate price to adjoining entrymen. The 
proposed bill will accomplish that end, and I urgently recommend that it be enacted. 
In the debate in the House of Representatives the purpose of the 
act was explained as follows (see Congressional Record, 60th Con- aoe 
gress, 2d Session, Vol. 43, p. 3440): ai 3 


‘ Mr. Surru of California. ‘The tracts inter lying, where the two sur veys come tog seit: 
"are very small, sometimes only a fraction of an acre, and frequently 2 or 3 acres, to 


‘ - the half mile of frontage on the farm. Jn some cases farmers have located their build- 


Ings. lameiueg ius met orients of their farms. The largest lot I know of 1 15, about 18 
acres. 3 Sie Fina. : a | 

Mr. Sure of California. . . °. Ibi is not dasa that anybody should go in and 
get these little narrow strips to the annoyance of the farmers; and it gives the farmer 7 
ete the first privilege of Se any of that land epuleng on his land. : 

_ Mr. Crarx of Missouri. oe land is already surrounded by farms that 2 are Eee ad; 

is it not? es 

Mr. Surra of California, Tt lies i in little narrow strips from 5 to 10 rods wide, where 
‘the surveys have not come together, and that leaves a little narrow strip between 
two farms, and they want to sell that little narrow strip to the abutting farmers. The 
largest area is 13 acres, and hey want. to divide that between two farmers, each. one - 
: getting about 64 acres... Sg - 


From the above the Departmen’ i is. of opinion, aad sd holds, that 3 
the act of March 3, 1909, supra, did not contemplate the treatment, - 

as an isolated. tract, of land situated as are lots 10, 13, and 25 in the: 

case at bar, namely, portions of a compact area containing slightly. 7 


over 160 acres, but ‘narrow strips,” ten chains or less i im width, lying Pe 
_ between appropriated areas and not a part thereof. ° , 


_. The decision appealed from is therefore reversed, aaa in ais 
- “absence of other objection not here appearing, the pplication: of: 
| the State of California to make selection w_ be fee ai 
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REICHERT | v. NORTHERN PACIFIC RY. co. 
Decided April 20, 1915. | 


INDIAN LANDS—RAILROAD INDEMNITY SELECTIONS. 
The act of March 3, 1911, declaring the lands within the eaied ee of. ihe Gros 
- Ventre, Piegan, Blood, Blackfeet, and River. Crow Indian reservation to be part 
of the public domain and open to the operation of laws regulating the entry, 


gale, or disposal of the same, and that no patent should be denied to entries of : | 
such lands theretofore made in good faith under any of the laws regulating the - 


_’ entry, sale; or disposal of public lands, did not.operate to validate railroad indem- 
nity selections theretofore presented and properly rejected, but Pensing on npPSe 
"at the date of the act, as against adverse claims. | 


soe a First Assistant Secretary: | : : 
| Anton Reichert has filed a motion for cea of: depstimiehial: 
decision of May 15, 1914 (not reported), in the matter of his homestead 
7 pear ae 019662, filed March 12, 1913, at Glasgow, Montana, for. 

the N. 4, Sec, 27, T. 24.N., R. 50 EB. -M. M., rejected because in conflict . 

with the application of. the Northern Pacific Railway Company to. 
select the land as indemnity, list No. 15. 

The land is within that portion of the ceded Gros Gone. Piegan, 
Blood, Blackfeet, and-River Crow Indian Reservation established by 
Executive order of April 13, 1875, and restored to the public domain . 
by the act of May 1, 1888 (25 Stat., 113, 133).. The land lies within 
the indemnity limits of the grant tio the Northern Pacific Railway 
Company, joint resolution of May 31,.1870 (16 Stat., 378). The map 
of definite location of the railway was filed in 1382 and the plat of 
survey of the township was filed in the local land office April 22, 1909. 

On July 8, 1909, the railway company filed the indemnity selon | 
above described. which was rejected by the register and: receiver under — 
the rule announced i in the case of Bradley v. Northern Pacific Ry. Co. 
(36 L. D., 7, and 37 L. D., 410). The decisions last mentioned held 
that adore section 3 of the act of May 1, 1888, supra, the lands were 
not subject. to indemnity selection by: the railway company. The 
_ railway company appealed from this ‘action, but final disposition was” 
not made of the appeal until September 16,1913, when the Commis- 
sioner of the General Land Office returned the indemnity selection 

list embracing. this and other tracts to the register and receiver for 
allowance. ‘Thereafter, however, the application to select was again 
_ rejected, because on March 12,1913, Reichert had fled] his epepee on 
to make homestead entry, _ 
From a decision of the ere red - of the ‘Genus Land Office, : 
dated February 27, 1914, affirming the action of the local officers, ap- - 
peal was prosecuted to the Department... In the meantime, Reichert’s | 
application was also rejected because of the pendency of the railway 
indemnity selection, and he has by. gues and motion prosecuted | the: | 
case to Department. | | on 
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‘Section 3 of the act, of May i. 1888, supra, 18 as follows: 


That lands to which the right of the Indians is extinguished under the foregoing a 
_ agreement are a part of the public domain of the United States and are open to the 
operation of the laws regulating homestead entry, except section twenty-three hun- 


_ dred and one of the Revised Statutes, and to entry under the town site laws and the — 
_ laws governing the disposal of coal lands, desert. lands, and mineral lands; but are ~ 


not open to. aa under eeny other awe meee the sale or imi of the pape | 
domain, — | 

_ The railway company contended that it was. ‘entitled. to select, the 
Jand under indemnity provisions of its grant, because section 2 of the - 
act of July 2, 1864 (13 Stat. , 365), provided: — a | | 
' The United States shall extinguish as rapidly as may be consistent with public 


policy and the welfare of said. Indians, the Indian titles to all lands aoe under the 
Provision of this act and acquired 1 in the donation to the road. — 7 


Subsequent to the passage of the act of May 1, 1888, supra, cone . 


lands within the ceded reservation were erroneously patented to the 
railway company, as were lands patented to individuals, who had been 
erroneously allowed to file soldiers’ additional homestead entries. A 
demand was made upon the railway company to reconvey the lands 
erroneously patented to it, and upon its declination to reconvey suit 
was instituted to vacate the patents issued. Thereafter, by order of 
March 21, 1910, all pending railway selections for lands: within the — 
ceded reservation were ordered suspended pending the determination: | 
of the suit. : a 
March.8, 1911. (36 Stat., 1080), ; Congress passed an act ‘containing | 
the following provisions: . | a 
That lands to which the right of the Indians 4 is. extinguished under the joneeoie 
agreement are a part of the public domain of the United States and are open to the 
operation of laws regulating the entry, sale, or disposal of the same: Provided, 'That 
no patent shall be denied to entries heretofore made in good faith under any ‘of the 
laws regulating entry, sale, or disposal of public lands, if said entries are in other 
respects regular and the laws relating thereto have been complied with. a 
A decision was rendered by the district court for Montana August | 
 . 28, 1911 (204 Fed., 485), upon the suit heretofore described, but the ‘- 
7 question. as. to ‘whether the lands were, under the act of May: 1, 1888, 
supra, subject to indemnity selection. by the railway company was - 
not decided. The court held that the term ‘‘entries” as used in the 
proviso to the act of March 3, 1911, supra, embraced railway indem- | 
nity selections which had been patented, and that. therefore the 
patented railway selections had been confirmed. - 
| It is evident from the reports upon the measure which aes 
~ law-March 3, 1911, and from the debates thereupon in Congress that 


- Congress had. in. mind the validation of soldiers’ additional home-. | 
stead entries which had been allowed in the ceded territory and upon 


which towns had pee. built and other improvements Placed 1 in eee - 
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faith and in reliance upon the allowance of the entries by this Depart- _ 
ment. The act as passed is, however, broad in its terms and has, as_ 
_ stated, been held by the district court to have confirmed the patented a 
railway indemnity selections. | 
— It 1s entirely clear from the language of section 3 of the act of © 
March 1, 1888, that Congress did not intend to permit any of the 
~ lands subj ect to disposition thereunder to be disposed of in any form 
or manner or under any laws other than those named therein, namely, 
homestead entry, the townsite laws, coal-land laws, desert land laws, 
and mineral-land laws. This is clear riot only from the specific men- 
tion thereof, but from the concluding clause, which stipulates that. 
the lands ‘‘are not open to entry under any other laws regulating — 


+ the sale or. disposal of the public domain.” The term ‘‘disposal” 


is clearly applicable to the attempted railway indemnity selections | 
and expressly prohibited their allowance. | 

The action of the register and receiver in rejecting the salactian ‘ 
offered July 8, 1909, was therefore correct. The appeal of the rail- 
way company from this action entitled it only to a judgment as to 
-the correctness of the action at the time it was taken and did not 
segregate the land from other appropriation. Spalding v. Hake 
(84 L. D., 541), Eaton et al. v. Northern ee By: Co. (33 L. D., 426), 
and other cases therein cited. 

The departmental order of suspension of March 21, 1910, was not 
an acceptance or an approval of said selections, did not vélidate the 
same, or entitle the railway company to anything more than a 
decision as to the-correctness of the action theretofore taken by the 
local officers: Its function and purpose was simply to hold the 
matter in statu quo pending the hoped for determination of the 
-- question involved by the courts. 

In the case of Eaton ef al. v. _ Northern Pacthe Ry. Co., ‘supra, 
dealing with applications to enter under the timber and stone laws 
and the homestead laws by Eaton and Huntoon for land covered by 
a pending railway selection and during a suspension of the lands by 


this Department pending the judicial determination of involved | 


questions, Eaton and Huntoon sought to invoke the remedial pro-— 
visions of the act of July 1, 1898 0. Stat., ee a0): 
Department held in part as follows: | 


What was the status of Eaton’s claim to this eke on re anuary ae 1898? He had bt . 
at that time initiated a claim by settlement, entry, or purchase. He had, as above 
shown, on October 26, 1895, applied to purchase the land under the timber and stone 
act, which application had been rejected for conflict with the pending indemnity — 
selection by the railroad company, and he appealed to your office, where the matter 
was, January 1, 1898, pending. So Jong as‘the railroad indemnity selection remained 
intact, the land embraced therein was not subject to entry or purchase under the 
timber and stone act, and ‘no right or claim could be initiated by an. application for ~ 

such entry or purchase. | | ae 
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‘The Deniene after holding’ that his apoleston was pr Saath | 
7 “Felected and that his appeal entitled him only to a juement as’ to 
_ the correctness of the action’ taken below, proceeds: | | 


‘It is true that during the pendency of his appeal the railroad sclection was beac, 7 
under a decision of this Department since held by the supreme court to have been 


erroneous, but this cancellation was not in any way attributable to his appeal, and 


it has been repeatedly held that an appeal from the action of the local officers properly 
rejecting an application because the land described therein is not at the time subj ect 
to entry, confers no right upon the applicant,. even though. the land becomes subj ect 
to entry during the pendency of the appeal. Maggie Laird (13 L. D., 502); Swanson 


». Simmons (16 L. D., 44); Katharine Davis (30 L. D., 220); Hall ». State of Oregon _# 


(32 L..D., 565). Therefore, no right or claim was initiated by Haton’s appeal. : 
For somewhat similar reasons, Huntoon did not, prior to January 1, 1898, initiate | 


— any right or claim to the land under color of any ruling of this Department. 


This was the status of the claims of Eaton and Huntoon on January 1, 1898, and your 
office therefore very properly held that there were no such paren: claims to this 
| land January 1, 1898. 


Tt appears that sdtae arnt to the passage of the act of July 1 
1898, supra, the local land officers had accepted money tendered by 7 
Eaton and permitted him to purchase the land. With. peeech to 
- this the Department held: 


_ From the previous recitation it is apparent that Eaton’ 8 eae was allowed } in > 
plain violation of the order of. suspension, and it can not be held, therefore, that any — 
such right was acquired by this purchase as entitled Eaton to be heard upon the 
question as to the validity ofthe railroad selection or any other claim asserted to the 
land prior to an order for the cancellation of the purchase thus erroneously allowed, - 
and the fact that the government might, on the removal of all adverse claims:to the 
land, permit a purchase thus erroneously allowed, to stand, does not in any wise affect 
the question here under consideration. 


As already related, the decision 6 oe court did. not dotaaning 

| that particular question and the act of March 3, 1911, supra, which 
made. the lands subject thereafter to entry, sale, or other disposal — 
under the general pan cnene al provided with respect, to exist- 

_ Ing prior claims: yg poe BO ay -_ 

- That no patent shall be ere to ante heretofore sili in good faith wailed any 


of the laws relating to entry, sale, or disposal of public lands, if said entries are in other 
respects regular and the Jaws relating thereto have been. complied. with. 


The principal contentions made in the motion for rehearing are— 
(1) That the. term “entries” as used in the proviso just quoted 
does not include railway indemnity selections. : 
(2) That even if a railway indemnity selection is ingluded within » 
the term “entries”’ that the present selection was not made i im “ good 
faith.” | 
- That the a adam salsseen ager July 8, “1910, 
rejected by the register and receiver because of the express prohibi-. 
_ tory terms of the act of March 1, 1888, and the departmental decisions 
in the case of Bradley v. Northern Pacific a Co. , supra, and which 
7 /4631°—vor 44—15—~6 7 
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_ have never since been approved, do not constitute “entries” within © 


the language, purpose, or intent of the proviso to the act of March 


8, 1911, supra, seems clear. The last-named statute clearly pre- 

supposes an existing and allowed entry or its equivalent, and did . 

not include any application by the railway or others which had been 
_ properly rejected. That no rights can be secured by the tender of © 


an application to select or enter lands not at that time subject thereto 


is clearly established by the decisions herein cited, as well as by a— 


long line of departmental rulings. The subsequent suspension of — 


— action upon the appeal by this Department pending judicial deter- 
mination did not operate to give to the selections any different 


- gtatus, nor did the letter of the Commissioner of the-General Land | 
. Office ms September 16, 1913, returning the list in view of the pro- 


visions of the act of March 3, 1911, for allowance, have the effect of 


approving or validating’ such rejected selections as against inter- 
vening claims initiated prior thereto. The only effect of the latter 


action was to permit said selections io be allowed, in the absence of 
other objection, as selections attaching to the land from and after 
the date of the receipt in the local land office of said Commissioner's S 


ot instructions of September 16, 19138. 


_ In its previous decision in this case the Déparanent failed to give 


due consideration to the fact that this application to select was not. 


one which had been accepted and filed, thus segregating the land, but 


had, on the contrary, been rejected in the first instance and was there- | 


7 fore not a pending selection segregating the. land from other appro- 
-priation or disposition. 
Upon very thorough consideration of the entire matter involved, 
the Department is clearly of the opinion that the rejected applications 
to make indemnity selection were not entries within the meaning of 
the provisions of the act of March 3, 1911, supra; that they effected 
no segregation of the land therein described, but that same remained 
- subject to entry or disposition under the applicable land laws up to 


and including the date of receipt in the local land office of Com- — 
missioner’s letter of September 16, 1913; that on and after that. 


time any pending applications to cleat for lands to which no adverse 
claim or right had theretofore attached may properly be regarded as 


new selections effective and ae from and after that time but. 


not prior thereto. 


se 


The motion for rehearing i 1s Geena allowed, departmental | 


decision of May 15, 1914, recalled and vacated, and the decision of 
the Commissioner of the General Land Office, dated Repu 20, 


1914, 1s affirmed. 


As to any similar selections enmiced in the list retamed for 


- allowance by the Commissioner September 16, 1913, and to which 
lands no right or claim had theretofore attached, the selections : may, 
as Indicated, be held to have been received as of that.date, and to 
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thereafter, ae their pendanay: soptepats the land or other dis- | 
‘position. In the adjudication, however, of such selections, it will be 


’ necessary that the land department satisfy itself that there were DO 


‘such prior and existing rights or claims, and the Commissioner of the 
_ General Land Office will take appropriate steps ao issue any neces- 
7 pay instructions to accomplish this end. , 7 


‘BERING SEA COMMERCIAL COMPANY. 
| Instructions, April et, 1915. 


Atagica LANDS—RESERVATIONS Azone NAVIGABLE Wir. | 7 
The provision in the act of May 14, 1898, reserving eighty rods Herwecu claims 
located. along navigable waters in Alaska, relates solely to the forms of entry or — 
disposition mentioned in that act, a homestead entries, soldiers’ additional 
entries or scrip locations, and entries for trade or business, and does not prevent 
_. the allowance of an ny for fae or business enn less. than eighty-rods of a 
| mission claim. ~~ i 


| | Jonzs, First Assistant Secretary: 


I. am in receipt of your iCamaniacionat! a fli Gaiceal Baad Office] 
letter “A” (C. A. O.) of June 30, 1914, concerning an. application 
by the Bering Sea Commercial Company to purchase a certain tract 
containing 3.39 acres of land, situated in Akutan Harbor of Akutan 
Island, Alaska, as a trade and manufacturing site under the acts of — 
_ May 14, 1898 (80 Stat., 409), and March 3, 1903 (82 Stat., 1028). 
It appears that in August; 1907, a survey of the Russian-Greek 
Church mission claim, located upon the. shore of Akutan Island, - 
Alaska, fronting upon navigable waters, was made, the survey being — 

anicoved November 12, 1908. May 19, 1909, the survey upon which 
the application of the Bering Sea, Commercial Company 1s based, 
was made. The tract desired as a trade and manufacturing site is 
in close proximity to the survey of the mission claim, being less than - 
four chains distant. The Bering Sea Commerical Company claims | 
occupation of the tract for purposes of trade and business by it and 


its predecessors i in-interest since 1874. This occupation issomewhat 


challenged in a report by a special agent of your office, who also states 
that a part of the tract 1s occupied by natives adversely to the Bering 
Sea Commercial Company. .The company, however, claims that. the 
occupation: of ‘the natives is not adverse to it. The lands were 


_reserved by Executive order No. 1733 of March 3, 1913, as a preserve _ = 


_ and breeding ground for native birds, for the propagation of reindeer 
_ and fur-bearing animals, and for the encouragement and development 
_ of the fisheries. You desires instructions upon the following questions: — 
(1) Is Survey No. 765 on a reserved area and should there be eighty rods between 
it and the mission survey? (2) Is the land unoccupied by natives.and therefore sub-~ 


ject to disposition, or must it be reserved for such natives? (3) Have the Bering Sea - 
Commercial Company and its predecessors been i 10. possession. of the land since 1874 
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and i is it occupying the land in acad faith for purposes of uae and manufacture? | 


(4) What effect has the Executive Order of. March 3, 1913, upon this application? 


— The act of May 17, 1884 (23 Stat., 24), provided, in section 26, 7 
that persons in the district of Alaska. should not be disturbed in ‘the | 


possession of any lands actually in their use or occupation, or then 


claimed by them, but the terms under which such persons might - 
acquire title to such lands were reserved for future legislation by. 


Congress. 
The first law santas purchase of lands ie the purpose of ae 
and business was contained in sections 12 and 13 ofthe act of March 


160 acres as nearly as practicable in a square from, at $2.50 per acre. 

No restrictions were there made as to the amount of frontage that 
might be taken upon the shores of navigable waters, nor any limita- 

- tion of area as between claims. The present applicant, however, : 

| did not apply under that law. | 

The present law permitting the purchase of land in Ais, for 


finde and business is that contained in section 10 of the act of May | 


14, 1898 (30 Stat., 409). This section allows the purchase of one 


ere only, not eee 80 acres, by any one poem association or | 


corporation, at $2.50 per acre. it also provides: 


+ 3, 1891 (26 Stat., 1095). These provided 1 in brief that any citizen of _ 
tho United St ates, 21-years of age, or association of such citizens, or a — 
corporation incorporated under the laws of the United States or of 
any State or Territory, might purchase public land in their possession _ 
- and occupied for purposes of trade and manufacture, not exceeding — 


Andi ingress and egress shall be reserved to the public on the Waters of all streams, - 


_ whether navigable or otherwise: Provided, That no entry shall be allowed under 
this act on lands abutting on navigable water of more than 80 rods: Provided, Surther, 
That there shall be reserved by the United States a space of 80 rods in width between 


tracts sold or entered under the provisions of this act on lands See aa on any nav, ee 


stream, inlet, gulf, bay or seashore. 


‘It then permits the Secretary of the tae to grant ce use of the % 


areas reserved for landings and wharfs. 


~The act of May 14, 1898, therefore, requires that Geiwasn eae 


gold or disposed of under its provisions, which abut on navigable 


waters, a space of 80 rods in width shall be reserved. It is accord- 


ingly necessary to inquire as to what particular methods of sale or 


entry are contained in‘the act of May 14, 1898. The only other forms 


of entry or sale provided for in that act are those contained in section 


1, which extends the homestead laws of the United States and the — 


rights incident thereto, including the right to enter surveyed or un- 


surveyed. lands: under soldiers’ additional homestead rie! to » 


| Alaska. The section contains the following proviso: 


Provided, That no entry shall be allowed extending more than 80 rods along the shore 


of any navigable water, and along such shore a space of at leust.80 rods ana be Reeraee 


a from entry between all such claims. 


ria : 
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A space of 80 rods. accordingly is required to be sees between 
“all homestead entries or soldiers’ additional rights, located along the 
shores of navigable waters. Under the act of May 14,.1898, there- 


fore, the. only requirement. of reservation was of 80 rods between 


 Womaeiead: entries, soldiers’ aco nont entries, and. entries for: trade | 


and business purposes. 


Section 1 of the act of May 14, 1898, was saaended ae the act of | 


"March 3, 1903 (32 Stat., 1028). This act provides as follows: 


‘That all of the provisions of the homestead laws of the United States not in conflict . 


with the provisions of this act, and all rights incident thereto, are hereby extended 


to the district of Alaska, subject to such regulations as may be made by the. Secretary een 


of the Interior; and no indemnity, deficiency or lieu land selections pertaining: to 


any land grant outside of the district of Alaska shall be made, and no land scrip or [2 


land warrant of any kind whatsoever shall. be located within or exercised upon any 


Jands in said district except as now provided by law; and,-provided further, that no ~ 


more than 160 acres shall be entered in any single body by such scrip, lieu selection 


or soldiers’ additional homestead right; and provided further, that no location -of 


scrip, selection or right along any navigable or other waters shall be made within the 
distance of 80 rods of any lands, along such waters, theretofore located by means of 
any-such scrip or otherwise. ... Provided, That no entry shall be allowed extending 


more than 160 rods along the shore of any navigable water, and along such shore a 


space of aut least 80 rods shall be reserved from entry between all such claims. 


This act, as to the location of scrip, selection or other rights, along 
the navigable waters or any other waters, Tequires a reservation of 
80 rods from lands theretofore located by means “of any such scrip 
or otherwise.” The term “scrip, selection or right,” evidently refers 
to obligations on the part of the United States to grant a specific 
area of land to individuals in satisfaction of certain oe and does 
not refer to sales of public land. | 
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“The mission claim was made under the provisions of the act of - | 


June 6, 1900 (31 Stat., 330), section 27 of which provides: 


The Indians or persons conducting schools or missions in the district shall not be 


disturbed in the possession of any lands now actually in their use and occupation, 
‘and the land at any station not exceeding 640 acres, occupied as mission stations 
among the Indian tribes in the section, with the improvements thereon erected by 
or for such societies, shall. be continued in the occupancy. of the several religious 
societies to which the missionary stations respectively belong, and the Secretary of 
the Interior is hereby directed to have such lands surveyed in compact form as nearly 
as practicable and patents issued for the same to the several societies to which they 
‘belong, but nothing contained in this act shall be construed to put in force in the 


- district the general land laws of the United States. 


The above act, it should be noted, eontaian no- restriction. as to 


‘the area that can be taken, along shores of navigable waters, nor any 


Teservation. as to spaces between mission claims and other claims. 

| — Considering the statutes as they stand, I am of the opinion ‘that 
the reservation. of 80 rods between claims mentioned in the act of 
May 14, 1898, relates solely. to the forms of entry or disposition con- 


tained in that act, to wit, homestead entries, soldiers’ additional _ 
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entries or scrip locations and patriss for trade and pisces The. » 
purpose of the provision, no doubt, was to prevent the monopoliza- 
tion of harbor fronts or sites upon any navigable waters. This pur- 
‘pose would not be interfered with, by the location of mission claims 
nor the proximity of entries for trade and business to mission claims, 
as such mission claims are no doubt comparatively few in number and 
isolated. Your first question, therefore, is answered in the negative. 
In order to determine the issues presented by questions 2 and 8, it 
. will be necessary to have a hearing, as they present questions of fact, - 
The Executive Order of March 3, 1913, reserved and set apart the — 
land for certam, specified purposes. The order contains no clause 


excepting tracts upon ‘which inchoate claims under the public land 
laws had theretofore attached. The. claim of the Bering Sea Com- _ 


mercial VOmpenys: therefore, was not saved as against the withdrawal | 
order. | 
You are instructed accordingly to order a hearing i in order to 
determine the issues presented by questions 2 and 3, and should the 
_ evidence produced at such hearing disclose that the company’s claim 


3 is bona fide and legal in all respects, the Department will consider 


the submission to the President of a modification of Executive Order 
which will permit of the allowance of the trade and manufacturing a 
application. a 
The Department's prior instructions of February. 18, 1915, are . 
modified to the above extent. | a? 


—— 


KIOWA, COMANCHE, AND APACHE LANDS—HOMESTEAD 
ENTRIES. | : 


Insrrvcrions.. 


DEPARTMENT OF THE InTERIOR, 
| GreneraL LAND Orrice, 
i D.C., 6 oe 1915. 
| RecIsTER AND RECEIVER, | | 
| Guthrie, Ohihehid:. - eS 
ee ‘The act of March 4, 1915 (Public, No. 338), éntitled: 
act to validate certain homestond entries,”’ reads as follows: ‘_ 


Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That all homestead entries heretofore erroneously allowed for — 
the unused, unallotted, and unreserved lands of the United States in the Kiowa, 
- Comanche, and Apache Indian Reservations, which lands were authorized to be sold 
under section sixteen of the act approved March third, nineteen hundred and eleven 
(Thirty-sixth Statutes at Large, page one thousand and sixty-nine), and under the 
_ provisions of the act approved June thirtieth, nineteen hundred and thirteen (Thirty- 

eighth Statutes at Large, page ninety-two), are hereby ratified and: confirmed: Pro- 
vided, That in addition to the land-office fees prescribed by statute for such entries 
the entryman shall pay $1.25 per acre for the land entered at the time of eeu ae 
final or commutation proof. | | 
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“Seid legislation relates only is; homestead © ‘eninies theretofore 
erroneously allowed and does not validate any entry allowed on the — 
date of the act, or subsequent’ thereto, and does not authorize the . 
allowance of any entry for any land in the Kiowa, Comanche, and — 
Apache reservations. You will be specifically advised, with reference 
to the different entries involved in said legislation. You will observe. 
‘that each entryman is required to pay $1.25 per acre for the land at. 
the time of submitting final or r commutation pangs on his pomestond 2 
entry; s 4 | 
Very respectfully, a aie a oes 
7 Cray Tatrman, Commissioner. 
| "appneved April 24, 1915: | | * ar 
: Bo SwEENEY, 

Assistant S ecretary. 


_ RECLAMATION ENTRYMEN—ACT MARCH 4, 1915. 
CrrcuLar. 
[No. 409] 


‘DeparrMent OF THE INTERIOR, 
| GENERAL Lanp OFFICE, 
| Washington, April 2 29, 1915. 


a Ruarsrens AND Ruorrvers, 


United States Land Offices. 
“Sms: The act. approved March 4, 1915 (Public, No. 331), titled 


‘An act for the relief of homestead entrymen under the reclamation. 3 


projects of the United States,” reads as follows: 


Be it enacted by the Senate and House of Representatives of the United States of America | 
- an Congress assembled, That any person who has made homestead entry under the act 


of June seventeenth, nineteen hundred and two (Thirty-second Statutes at Large, 


page three hundred and eighty-eight), for land believed to be susceptible of irrigation 
which at the time of said entry was withdrawn for any contemplated irrigation project, ' 
may relinquish the same, provided that it has since been determined that the land 


embraced in such entry or all thereof.in excess of twenty acres is not or will not be 


irrigable under the project, and in lieu thereof may select and make entry for any 
farm unit included within such irrigation project. as finally established, notwith- 
standing the provisions of section five of the act of June twenty-fifth, nineteen hundred 


and ten, entitled ‘“‘An act to authorize advances to the reclamation fund,” and so ~ 


. forth, and acts amendatory thereof: Provided, That such entryman shall be given — 
credit on the new entry for the time of bona fide residence maintained on the original | 
entry. 


2. Applications to ake new entry: andes the provisions of this act 


must be on the form provided for homestead applications, must con- 


tain the land-office number and the description of the former entry, 
 arelinquishment of the former entry and an affidavit by the applicant — 
showing the facts upon which he claims to be entitled to the pro- . 
_ visions of this a¢t. The showing filed by the applicant must be 
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immediately transmitted to the project manager of the Reclamation 
Service for his report and recommendation thereon, and upon the 
receipt thereof you will transmit all the papers to ‘this office with 
your recommendation thereon. You will-indorse on the face of each _ 
such application the fact that it is under the provisions of the act 
of March 4, 1915 (Public, No. 331). — | 
Be. Where such application is filed in the same land disttot in 
which the former entry was made it will take the serial number of 
the old entry. Where the area of the farm unit applied for is in 
excess of the area of the former entry, fee and commissions for such 
excess area must accompany the application. 

4, This act permits a new entry only where the former entry was 
made subject to the provisions of the act of June 17, 1902 (32 Stat., 
888), for land which was believed to be susceptible of irrigation, where 
it has since been determined that the land embraced in such entry or 
all thereof in excess of 20 acres is not or will not be irrigable under 
the project. This act permits the new entry to be made only within — 
the same project as the former entry, nor may any land be entered 
under this act until such land has been designated as a farm unit. — 
Any such farm unit entered under this act will be subject to con- 


formation to a new farm unit, in the discretion of the department, — 


and will be subject to all the charges, terms, conditions, and limita- 
tions of the act of June 17, 1902 (32 Stat., 388), and acts supple- 
mental thereto and atnendatery thereof. 

5. In order that there may be uniformity i in the aniston of 
this act, no applications | hereunder will be allowed by local officers 
on their own initiative, but all will be forwarded to the General Land 
_ Office for consideration. 7 : 
| ‘Very respectfully, | a. a2 | _ 
a are Cray TALLMAN, Commissioner. 

Approved: : | : 

Bo SwEENEY, — 
Assistant S ceretary. 


—— ee 


_ ENLARGED HOMESTEAD—IN DIAN LAN DS—DESIGNATION. 


CIRCULAR. 
[No. 408] 


DEPARTMENT OF THE INTERIOR, 
| Gewrerat Lanp OFFIce, 3 
. ey 8 | 7 Wastuegion, D. C., April 29, 1918. 
REGISTER AND RECEIVER, a 4 
United States Land Offices. a | po 
" Srrs: 1. Where-an act opening ceded Indian ore to ante per- . 
_ mits appropriation thereof under one of the enlarged homestead acts, 


6 
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but. requires Sua of part of the price at the. ‘ue of entry, appli- 


- cations for original or additional entry, filed with petitions for desig- 


nation, as provided by the act of March 4, 1915 (Public, No. 299) : 
must be accompanied by. deposit of said initial Paynient as well. as 
_ of the fee and commissions. : 
2. The entire amount paid will be carried in the . heat mapa 


account, and will be repaid by the Receiver, if the entry be not placed _ 


of record, on account, of. non-designation of the land or for. any other - 


- reason. 


8. A person desiring to make original or rer entry for juch 
lands, but not seeking a preference right of entry, may, without re- 
gard to the act of March 4, 1915, forward to the Secretary of the 
Interior, or to the Director of the U. S. Geological Survey, a petition, 
for designation, so far as_same is necessary, and no money need be 


paid in connection therewith. It is advisable to state in such. peti- » 


tions the reasons for forwarding them 1 in. the manner indicated. 
aivy respeotfully, 
Gone Tarruca : | 
—- Commissioner. 
Giad April 29, 1915: re ae 
Bo SWEENEY, 
7 © Beastond Secretary. 


Se 


RECLAMATION AND CULTIVATION SEC: 8 ACT AUGUST 13, 
1914, 


‘Rucvzations. 


DerparrMEnr oF THE INTERIOR, 
Unrrep STATES RECLAMATION SERVICE, 
| : Washington, May 8, 1918. | 
| “TGonarl Rules and Regulations under section 8 of the : act of August : 
13, 1914 (38 Stat: , 686). ~ | 
1. Section 8 of suid act is as follows: 


That the Secretary, ‘of the Interior is hereby authorized to make Sone rules and 
| regulations governing the use of water in the irrigation of the lands within any project, 
and may require the reclamation for agricultural purposes and the cultivation of one- 
fourth the irrigable area under each water-right application or entry within three full 
irrigation seasons after the filing of water-right application or entry, and the recla- 
mation for agricultural purposes and the cultivation of one-half the irrigable area 
“within five full irrigation seasons after the filing of the water-right application or 
entry, and shall provide for continued compliance with such requirements. Failure 
- on the part. of any water-right applicant or entryman to comply with such aie 
menis shall render his application or entry: subject. to cancellation. 


2. A definition of the expression “teclamation for agricultural 
purposes and cultivation” has already been announced i In paragraph _ 
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56 of the Gandnal Reclamation Circular, as amended aa the order. of 3 
| oe Secretary of June 4, 1914, as follows: | 


To comply with the provisions of the reclamation law requiring the reclamation of & 


one-half the irrigable area of an entry made subject to the provisions of that law, the 
land must have been cleared of brush, trees, and other incumbrances, provided with _ 
sufficient laterals for its effective irrigation, graded and otherwise put in proper con. 

dition for ixrigation and crop growth, planted, watered, and cultivated, and during 
at least two years next preceding the date of approval by the project: manager of 
proof of reclamation, except as prevented by hailstorm or flooding, a satisfactory crop 
must be grown thereon. A satisfactory crop during any year shall be any one of the 
following: (a) a crop of annuals producing a yield of at least one-half of the average 
yield on similar land under similar conditions on the project for the year in which it 


is grown; (b) a substantial stand of alfalfa, clover, or other perennial grass substan- 


tially equal in value to alfalfa or clover, or, (c) a season’s growth of orchard trees, — 
or vines, of which 75 per cent shall be in a thrifty condition. | | 
ae Under the provisions of said section 8 reclamation and cultiva- 
tion as thus described shall be required. to the extent of one-fourth 
_ the irrigable area under each water-right application or entry within 
three full irrigation seasons after the filing of water-right application 
or entry and of one-half such irrigable area within five full irrigation 
seasons after said filing, and it is furthermore required that the land 
so reclaimed and cultivated shall continue to be reclaimed and cul- 
tivated. Failure on the part of any water-right applicant or entry- 
man to comply with these requirements shat render. his application 
or entry subject to cancellation. 
4, These regulations will apply to all SeenON applicants or 
-entrymen hereafter filing applications or entries under the provisions 
of the Reclamation Act and also to all water-right applicants or 
entrymen who have heretofore filed such applications or entries if 


they have accepted the provisions of the pecan eHon Extension Act, 


as provided by section 14 thereof. | 
5, In the case of those who have hasetareis filed applications or 


entries the first full irrigation season affecting the lands under these 


Seouletions: shall be the irrigation season in the year 1915. 
AP, Davis, 


Poe a : Director and Chief Engineer. 
Approved May 3, 1915: A _ 
Bo SWEENEY, 
Assistant S ecretary. 
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7 “SUGGESTIONS TO HOMESTEADERS AND PERSONS DESIRING | 
TO MAKE HOMESTEAD ENTRIES. aes 
| | CrecuLar. 
[No. 414] 


‘Departscenr OF THE Interior, 
| GeneraL Lanp Orrice, 
Washington, D. C., June-1, 1916. 


‘Tn this revision of the Suggestions to Homesteaders a great many paragraphs have 


- - been changed from the form in which they appeared in that of J: anuary 2, 1914 (43 


L. D., 1), namely, those numbered 2, 3, 5, 6, 7, 8, 9, 10, 18, 14, 15, 16, 21, 22, 24, 25, 
26, 28, 32, 33, 34, 35 (b), 36, 37, 40, 43, 44, 46, 47, and 48.] | 
1. Persons desiring to make homestead entries should. first fully as 
inform themselves as to the character and quality of the lands they 
desire to enter, and should in no case apply to enter until they have _ 
visited and fully examined each legal subdivision for which they 


make application, as satisfactory information as to the character and. ee te 


occupancy of public lands can not be obtained in any other way. | 
As each applicant is required to swear that he is well acquainted 
with the character of the land described in his application, and as all 


entries are made subject to the rights of prior settlers, the applicant _ 


can not make the affidavit that he is acquainted with the character - 
of the land, or be sure that the land is not already eppreprnted by 


a settler, until after he has actually inspected. it. 


Information as to whether a particular tract of land is subjact. to 
entry may be obtained from the register or receiver of the land dis- | 
trict in which the tract is located, either through verbal or written _ 
inquiry, but these officers must not be expected to give information — 
as to the character and quality of unentered land or to furnish ex- _ 
tended lists of lands subject to entry, except. through plats and 
diagrams which they are authorized to make and sell as follows: | 
For a township diagram showing entered land only........-------2+00++ wees $1.00 
For a township plat showing form. of oes names of claimants, and character | 
OF CUTIES jo ocictn cd eet est eeee eo xes Sutin: eee Soe alee tee eww dace eass  -2.00° 
For a township plat cian form of entries, names of claimants, canna of 
entry, and number........... Plvcceaeaceeade exmeteeccsedenteedaiaertees..ce. 00 


__ For a township plat showing form of entries, names of claimants, character of 
entry, number, and date of filing or entry, together with topography, etc... 4.00. 


Purchasers of township diagrams are entitled to definite informa- 
tion as to whether each smallest legal subdivision, or lot, is vacant. 


: _ public land. Registers and receivers are therefore required in case 
of an application for a township diagram showing vacant lands to 


m ‘plainly check off with*a cross every lot or smallest legal subdivision. 
in the township which is not vacant, leaving the vacant tracts un- — 
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checked. There is no authority for registers and receivers to charge | 


- and receive a fee of 25 cents for plats and diagrams of a section Or _ 


part of a section of a township. 
_. If because of the pressure of current business incase to the entry | 
of lands registers and receivers are unable to make the plats or dia- 
grams mentioned above, they may refuse to furnish the same and 
‘return the fee to the applicant, ‘advising him of their reason for not 
furnishing the plats requested; that he may make the plats or dia- 
prams himself or have same made by his agent or attorney; and that 
he may have access to the plats and tract books of the local land — 
office for this purpose, provided such use of the records will not inter-_ 


= _ fere with the orderly dispatch of the public business. 


A list showing the general character of all the public lands remain- 


7 ing unentered in the various counties of the public-land States on the __ 


30th day of the preceding June may be obtained at any time by 
addressing ‘‘The Commissioner of the ss Land Office, Wash- 
ington, D.C.’ 

~All blank forms of affidavits and other papers needed 3 in making 
application to enter or in making final proofs can be obtained by 
applicants and entrymen from the. land. office for the. Eu in” 
which the land lies. 

2. Kind of land subject to homestead entry. —All imapproneated 
surveyed public lands adaptable to any agricultural use are subject 
to homestead. entry if they are not mineral or saline in character and 
are not occupied for the purposes of trade or business and have not 
been embraced within the limits of any withdrawal, reservation, or 
incorporated town. or city; but homestead entries on lands within 
certain areas (such as lands in Alaska, lands withdrawn under the 
reclamation act, certain ceded Indian lands, lands within abandoned 
“ military reservations, agricultural lands — within national forests, 
lands in western and central Nebraska, and lands withdrawn, plats 

fied, or valuable for coal, phosphate, nitrate, potash, oil, gas, or — 
: asphaltic minerals) are made subject to the particular requirements — 
_ of the laws under which such lands are opened to entry. None of | 
these particular requirements are set out in these suggestions, but- 
information as to them may be obtained by either verbal or written | 
inquiries addressed to the register and receiver of the land office of | 
| ‘the district: in which such, lands are situated. ° : 


| HOW CLAIMS UNDER THE HOMESTEAD LAW ORIGINATE. 


3. (a) Claims under homestead laws may be initiated either by . 
settlement on surveyed or unsurveyed lands of the kind mentioned 
in the foregoing paragraph, or by the filing of a soldier’s or sailor’s  _ 
declaratory statement, or by the presentation of an aPpuenbon, to 
os any surveyed lands of that kind.. 7 
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ne Wider the law relating fo ordinary lands a hoiiestend entry 
is limited to 160 acres, but this area may sometimes be slightly 


exceeded where the tract is made up of irregular subdivisions. How- 


ever, an entry of land which has been designated under one: of the 


-enlarged-homestead acts may contain 320 acres (see par. 43), and 


in western Nebraska 640 acres may be entered under the Kinkaid 
Act, explained in a special circular. 


4, Settlement is initiated. through the personal act. of the settler nets. 


placing improvements upon the land or establishing residence thereon; — | 
he thus gains the right to make entry for the land as against other 
persons. A settlement on any part of a surveyed quarter section 


subject to homestead entry gives the right to enter all of that quarter __ — 


section, but if a settler desires to initiate a claim to surveyed tracts 
which. form a part of more than one technical quarter he should 
define his claim by placing some improvements on each of the smallest. 
subdivisions claimed. . When settlement is made on unsurveyed lands 
the settler must plainly mark the boundaries of all lands claimed. 
Within a reasonable time after settlement actual residence must be 
established on the land and continuously maintained. Entry should | 
be made within three months after settlement upon surveyed lands 
or within that time after the filing in the local land office of the 
plat of survey of lands unsurveyed when settlement was made. 
Otherwise, the preference right of entry may be lost. Under the. 
act of August 9, 1912 (87 Stat., 267), settlement right on not exceed- 
ing 320 acres of lands. destznated by the Secretary of the Interior 
as subject to entry under the enlarged homestead law may be ob-._ 
tained by plainly marking the exterior: boundaries of all lands 
claimed, whether surveyed or unsurveyed, followed by the establish- 
ment of residence, except as to lands designated under section 6 of 


said acts, where residence is not required, but where the settlement - 


right is required - to be initiated by plainly marking the exterior _ 
boundaries of the land claimed and the pee and maintenance of _ 


 yaluable improvements thereon. 


5. Soldiers’ and sailors’ declaratory statements may be filed in ihe 


land office for the district in which the lands desired are located by 


any persons who have been honorably discharged after 90 days’ serv- 
ice in the Army or Navy of the United States during the War of | 


2 the Rebellion or during the Spanish-American War or the Philippine 
insurrection. Declaratory statements of this character may be filed 


either by the soldier or sailor in person or through his agent acting — 
under a proper power of attorney, but the soldier or sailor must 
make entry of the Jand.in person, and not through his agent, within 
six months from the filing of his declaratory statement, or he may 
make entry in person without first filing a declaratory statement if 


he so chooses. If a declaratory statement is filed by a soldier or 
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 gailor in person, it must be executed by him before one of ie sie | 

- mentioned in paragraph 16, in the county or land district in which 
the land is situated; if filed through an agent, the affidavit of the — 
agent must be executed before one of the officers above mentioned, 
but the soldier’s affidavit may be executed before any officer using a | 
seal and authorized to administer oaths and not necessarily within 
the county or land district in which the land is situated. If the — 
soldier dies without having filed application for entry following his 


_ declaratory statement, such entry may be made by his widow, or in 


Z case of her death or remarriage by his mainor jorpnen children, but 
not By: his heirs or devisees. on oe | | 


| BY WHOM HOMESTEAD ENTRIES MAY BE MADE. 


6. Homestead entries may be made by any person, who coe not 
come within either of the following classes: _ 7 
(a) Married women, except as hereimatter stated. 3 
(6) Persons who have. already made homestead entry, except as 
; enone stated. 

(c) Foreign-born persons who have not declared their intention to 
become citizens of the United States. | 

(2) Persons who are the owners of more than 160 acres of land in 
the United States. | | 

(e) Persons under the age of 21 years who are not the heads of 
families, except mincrs who make. entry: as heirs, as héreinafter men~ 
tioned. | | | 
(f) Remon who nae sine title to or are , claiming, under any 
of the agricultural publicland laws, through settlement or entry 
made since August 30, 1890, any other lands which, with the lands 
last applied for, would amount in the aggregate to more than 320 
acres. Exception.i is made, however, as to an entry under one of the 
enlarged homestead acts; such an entry may be allowed, provided 
that its area does not make up, with the party’s other claims under 


» the agricultural public-land laws, more than 480 acres, and uel said oe 


other claims do not contain as much as 320 acres. 

9, A married woman who has all of the other aaeneeises of a 
| homesteader may make a homestead entry under any, one of the | 
' following conditions: 

(a) Where she has been actually daserbed by. nae espe 

(b) Where her husband is incapacitated by disease or: otherwise - 
from earning a support for his family and the wile 1 Is reany the head | 

- and main support of the family. : 

(ce) Where the husband is confined m a 1 penitentiary aa she 1 is 

cape the head of the famuly. | _ 

(d) Where the married woman is the dis of a settler or r contestant - 
who oe before making entry. 7 = 


¥ - 
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(e) Where. a sartied: woman made bea aaientiey ond. resided on 
‘the lands applied for before her marriage, she may enter them after | 
marriage if her husband is not holding other lands under an unper- 
fected homestead entry at the time of the marriage; and this last 
condition does not apply if each party has had compliance with the. 

_ law for one year next before the marriage and neither ¢ one >» abandons. 
the land prior to filing application for entry. | 
8. The marriage of an entrywoman will not defeat hes eon to. 
7 esis title to. the land if she continues to reside thereon and other- _ 
_ wise comply withthe law; but ordinarily the failure of her husband — 
to live upon the homestead with her is treated as an evidence of bad ~ 
faith, requiring testimony for its rebuttal. Husband and wife can | 


4 not amantain, separate residences on their respective homestead en- 
tries, and if at the time of marriage each is holding an unperfected 


entry on which residence must be had in order to acquire title, they 
ean not hold both entries unless they are entitled to the benefits. of 
the act. of April ¢ 6, 1914 (38 Stat., 812), explained in the next 
paragraph. : 
9. Where a homestead. entryman and a homestead Sous 
-intermarry after each has fulfilled the requirements of the law for 


one year, the husband may (under the provisions'of the act men- 


tioned) elect on which of the entries the home shall be made, after 


which their residence there shall constitute compliance with ‘the 


residence requirements as to both homesteads. Instructions regard-_ 


ing the method of procedure under the act. are found m a special ae 


. circular. (43 L. D., 272.). 3 
-10. Where the wife of a homestead settler or entryman, while — 
residing upon the homestead claim.and prior to the submission of. 


Y final. proof, has been abandoned. and deserted by her husband for 


more than one year, she may, under the provisions of the act of — 
October 22, 1914: (38 Stat., 766), submit proof (by way of commu- 
tation or otherwise) on the entry and secure patent in her own name, — 


being allowed credit for all residence and cultivation had andimprove- -— | 


ments made, either by herself or by her husband. As to the method 
OL procedure under that act, a special circular is issued. 3 7 
1. A widow, if otherwise qualified, may make a homestead entry 
notwithstanding the fact that her husband made an entry and not- 

- withstanding she may be at the time claiming the eects entry 
of her deceased husband. 
__ 12. A person serving in ‘the Army. or N avy of the United States 
may make a homestead entry if some member of his family is residing 


~ on the lands applied for, and the application and accompanying afi- 


davits may be executed before the officer commanding the branch of 
the service in which he is engaged. 7 : sit 
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18. (@@) A second homestead entry may be made by a person who 
commuted his first entry before June 5, 1900, or who paid the Indian 
price of the land first entered before May 17, 1900. See acts of June 

__ 5, 1900 (81 Stat., 267), and May 22, 1902 (82 Stat., 203), and act of _ 
May 17, 1900 (31 Stat., 179). Where a person. has made homestead 
entry for 160 acres and perfected it in any other manner, his right 


both under the general homestead law and under the enlarged home- > 


stead act is exhausted, excepting only his right to make additional | 
entry under the enlarged homestead act for a tract contiguous to the 
one first entered, provided both have been designated as subject 
- thereto—and except that he may, under the Kinkaid Act, enter not 
exceeding 480 acres in western Nebraska. a 
_ (6) Where a person has made a homestead entry or entries spat 7 
failed to perfect them, his right to make another homestead entry 
is governed by the act of Congress of September 5, 1914, which 
provides that the applicant must show to the satisfaction of the 
, Secretary of the Interior that the prior entry or entries were made 
in good faith, were lost, forfeited, or abandoned because of matters 
beyond his ecritcel, aad that be has not speculated in his right, nor 
committed a fraud or attempted fraud in connection with such prior 
entry or entries. A special circular: is issued | regarding the pro~ | 
cedure under said act. : 
(c) Any person otherwise saelitiods who ines made final proof for 
Jess than 160 acres under the homestead laws, may make an addi~ 
tional entry for such an amount of public lands as will, when added 
to the amount for which he has already made proof, not exceed in the - 
ageregate 160 acres; the applicant therefor must give such data as 
will serve to identify his first filing. Residence, cultivation, and 
improvement must be performed as in the case of an original entry. 
14, An additional homestead entry may be made by a person for 
such an amount of public lands adjoining lands then owned and ~ 
occupied by him under his original entry as will; when added to such. 


- adjoiming lands, not exceed in the aggregate 160 acres. An entry of 


this kind may oe made by any person who has not acquired-title to’ 
and is not, at the date of his application, claiming under any of the © 
agricultural public-land laws, through settlement or entry made since 
- August 30, 1890, any other lands which, with the land then applied | 
for, would si ceed | in the aggregate 320 acres, but the applicant will — 
not be required to show any of the other qualifications of a home- 
stead entryman. In connection with such an entry, all residence 


| _ and cultivation may be had (before or after its date) on the original = 
tract, provided the entryman continues to own it during the period 


in question. As to additional entries under the eulmecs homestead. 
 acts,.see paragraph 47. i # = 
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15. An adjoining farm entry may be made for such an amount:of 
public lands lying contiguous to lands. owned and resided upon by | 
the applicant as will not, with the lands so owned and resided upon, — 
exceed in the ageregate 160 acres; but no person will be entitled to. 
make entry of this kind who is not qualified to make an original 
homestead entry. A person who has made one homestead entry, — 


although for a less amount than 160 acres, and perfected title thereto, . | 


is not qualified to make an adjoining farm entry. In connection wide es 
an entry of this character, there must be shown the required amount — 
of residence and. cultivation after the. date thereof, but both residence 
and cultivation ey. be had on the original tract. 


HOW HOMESTEAD ENTRIES ARE MADE. 


16. A homestead entry may be made by the areeaoe to the 


land office of the district in which the desired lands are situated of | 


an application properly prepared on blank forms prescribed for that 
purpose and sworn to before either the register or the receiver, or 
before a United States commissioner, or the judge or clerk of a court 
-of record, in the county or parish in which the land lies, or before 
any officer of the classes named who resides in the land district and. 
nearest or most accéssible to the land, although he may reside out- 
side of the county in which the land is situated. An application is 
not acceptable if. executed more than 10. days before Its ie at 
the land office. | 

17. Each application to enter and the affidavits accompanying it 
must: recite all the facts necessary to show that the applicant is 
acquainted with the land; that the land is not, to the applicant’s 
knowledge, either saline or mineral in character: that the applicant 
possesses all of the qualifications of a homestead entryman; that. the 
application is honestly and in good faith made for the purpose of © 
actual settlement and cultivation, and not for the benefit of any 


other person, persons, or corporation; that the applicant will faith- — 


- fully and honestly endeavor to comply with the requirements of the — 
Jaw as to settlement, residence, and cultivation necessary to acquire _ 

- title to the land applied for; that the applicant is not acting as the. 
agent of any person, persons, corporation, or syndicate in making 
such entry, nor in collusion with any person, corporation, or syndi- 
cate to give them the benefit of the land entered or any part thereof; 
’ that the application is not made for the purpose of speculation, but 
in good faith to obtain a home for the applicant, and that the appli- — 

cant has not directly or indirectly made, and will not make, any | 


agreement or contract in any way or manner with any person or _ 


_ persons, corporation, or syndicate whatsoever by which the title. be: 
4631" —VoL 4415-7 | 
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may. acquire from the Government to the lands applied for shall | 

inure, in whole or in part, to the benefit of any person except himself. 
18. All applications. by persons claiming as settlers must, in addi- — 
tion to the facts required in paragraph 17, state the date and describe 
the acts of settlement under which they claim a preferred right of 
entry, and applications by the widows, devisees, or heirs of settlers _ 
must state facts showing the death of ‘the settler and their right to 


_ make entry, that the settler was qualified to make entry at the time — 
of his death, and that the heirs or devisees applying to enter are citi- 


zens of the United States or have declared their intentions to become © 
such citizens, but they are not required to state facts showing any 
other qualifications of a homestead entryman, and the fact that they 
have made a former entry will not prevent them from making an 

entry as such heirs or devisees, nor will the fact that a person has 
made entry as the heir or deviseo of the settler prevent him from 
making an entry in his own individual right if he i is otherwise a 
fied to do so. 

19. All applications by soldiers, Prine or their widows, or the 
euardians of their minor children should be accompanied by proper — 
evidence of the soldier’s or sailor’s service and discharge and of the 
fact that the soldier or sailor had not, prior to his death, made an 
entry in his own right. The application of the widow of the soldier 
or sailor must also show that she is unmarried and that the right 
has not been exercised. by any other person. Applications for the 
children of soldiers or sailors must show that the father died without 
_ having made entry, that the mother died or remarried without mak- 

ing entry, and that the person applying to make entry for them: 3 is 
their legally appointed guardian. ~ 
20.. Applications for entry must be accompanied by ney proper 
fee and commissions. (See par. 41.) A receipt for the money is 
at once issued, but this 3 is merely evidence that the money has been | 
paid and as to the purpose thereof. If the application is allowed, and 
the entry placed of record, formal notice of this fact is issued on the 


7 prescribed, form; if the application i is rejected or suspended, notice 


: of such action is forwarded to the applicant as SOON as practicable. | 


RIGHTS OF WIDOWS, memes, OR DEVISEES UNDER THE HOMESTEAD. | 
“LAWS. 


ae If a horaontoad settler dies without having filed sialinatile | 
for entry, the right to enter the land covered by his settlement passes — 


to his widow. If there be no widow, said right passes to his heirs or | | 
devisees. See paragraph 4 for the general rules regarding settle: a 


ment claims. . | 
22. If a homestead entryman dies without having: sibesitted final 


proof, his rights under the entry pass to his widow, or, if there be. 
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none, then to his heirs. or devisees. However, if all the heits be 
minor children of the entryman. or entrywoman, and their other 
parent be dead, the entry is not. subject to devise: Im such a case the’ 


_. Tight toa patent. vests. in the children at once upon proof. only of 

the death of both: parents and that they are the only children of the. 
homesteader, provided, as to a male homesteader, that there be no. | 
widow. The law provides, in the alternative, that the executor, 


administrator, or guardian may, within. two years after’ the death - 
of the surviving parent, sell the land for the benefit of the children, 
in. accordance with the law of the State where they are domiciled. 
Jn such. cases it is required that there be furnished record evidence 
of an order for the sale made by a court of competent jurisdiction. 


In any event, publication and posting of notice of intention to:submit 


proof or to ask issuance of patent to the purchaser is required. . 
23. If a contestant dies after having secured the cancellation of an 


entry, his right as a successful contestant to make entry passes to his 


heirs; and: if the contestant dies before he has secured the cancella- 
tion of the entry he has contested, his heirs may continue the prose- 
cution of his contest and. make entry if they are successful in the - 
contest... In either case, to entitle the heirs to make entry they must. . 
show that the contestant was a qualified entryman at the date of 


his death; and in order to earn a patent the heirs must comply with... 


all the requirements of the law under which the entry was made, to - 
the same extent as would have: been nee of the contestant had 
he made entry. ® 4 

’ 24. The unmarried, widow, or, in case of her death or remarriage, 
the minor children of soldiers. and sailors who were honorably dis- 
charged. after 90 days’ actual service during the War of the Rebel- 
lion, the Spanish-American War, or the Philippine insurrection may 
file a declaratory. statement in the manner explained in paragraph 5 _ 


and make entry as such widow or minor children, if the soldier or — - 


sailor died without making entry or failed to ‘perfect an entry and 
was, at. the time of his death, qualified to make another. The | 
- minor children-must make a joint entry through their duly appointed. © 
guardian. If the widow files a declaratory statement and dies with- 
out having applied for entry, entry may be made on behalf of the —s 
minor r children, ‘pa not by her. devisees or other heirs. oo 


RESIDENCE ‘AND CULTIVATION REQUIRED UNDER THE ‘HOMESTEAD aos 
| LAWS. | 


25. A ionieseeds entryman must (except as to an ate oining farm 
homestead entry or an additional entry for land adjoining. that. 


‘first entered) establish residence upon the tract within. six months 


_ after date of the entry, unless an extension of time is allowed, as 
explained in paragraph 35, and must maintain: residence: there: for _ 
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a period of three years. However, he may have credit for residence 
as well as cultivation before the date of entry if the land was, during 
the period in question, ‘subject to appropriation by him or included | 
in an entry against which he had initiated a contest resulting after- 
_ wards in its cancellation, Moreover, he may absent himself for a. 
- portion or portions of each year after making entry and ostablishing 
- residence, as more fully explained in paragraph 26. 3 | 
_ When. proof i is submitted it must be shown that the homesteader 
is a citizen of the United States, provided, however, that a homestead. 
entrywoman who is a citizen when she makes her filing and, there- 
after marries an.alien need not show that her husband is an Ameri- — 
can citizen, but must show that he is entitled to become one. _ 
- 26. During each year, beginnmg with the date of establishment of 
actual residence, the entryman may absent himself from the land 
for not more than two periods, aggregating as much as five months. 
In order to be entitled to such absences, the entryman need not file 
- applications therefor, but must each time he leaves the land file at 
the local land office (by mail or otherwise) notice of the time of 
leaving; and upon his-return to the land he must notify said office — 
of the date thereof. If he has returned after an absence of less than 
five months and filed notice of his return, he may, without any inter- 


- -yening residence, again absent himself—pursuant to new notice—for | 


the remaining part of five months. within the residence year. How-_ 
ever, two absences in different residence years, reckoned from the | 
_ date when residence was established, must be separated by substan- 
tial periods if they together make up more than five months. : 
27. (a) Cultivation .of the land for a period of three years is 
required, and this must. generally consist of actual breaking of the © 


soil, followed by planting, sowing of seed, and tillage for a crop other 


than. native grasses. However, tilling of the land, or other appro-. 
priate treatment, for the purpose of conserving the moisture with a 
_ view of making a profitable crop the succeeding year, will be deemed 
cultivation within the terms of the act (without sowing of seed), 
where that manner of cultivation 3 1S nS or pencrally followed 
in the locality. | : 
_ Durimg the second year not less than Gueaivteeneh of. the area 
entered must be actually cultivated, and during the third year, and — 
until final proof, cultivation. of not less than one-eighth must be had; 
these requirements are applicable to all homesteads, under the gen- 
eral law and under the enlarged homestead acts, excepting those — 
under section 6 of said acts (see pars. 48 and 49); they do not apply _ 
to entries under the reclamation act or under the so-called Kinkaid 
Act, applicable to. Nebraska. 7 
— (b) The Secretary of the Interior is ‘authorized to spades the 
requirements: as to cultivation. This may be done, if the land en- . 
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tered is so. cruliye or rough, the soil so alkaline compact, sandy, or 
swampy, or the precipitation of moisture so light as not to make cul- 


tivation of the required amounts practicable, or if the land is gen- 


erally valuable only for grazing. An application for reduction upon —* 


_ the grounds indicated must be filed at the proper local land office on — 
the form prescribed therefor, and should set forth in detail the spe- 

cial physical conditions of the iis on which claimant bases his right. 
to areduction. 

A reduction may bas allowed: sige? if the siaeyman: after making 3 
entry and establishing residence, has met with misfortune which ~ 
renders him reasonably unable to cultivate the prescribed area. In © 
this class of cases an application for reduction is not to be filed, but 
~ notice of the misfortune and of its nature must be submitted to the | 

register of the local land office, under oath, within 60 days after its 
occurrence; upon satisfactory Broor regarding the misfortune at the — 
time of submitting final proof a reduction in area of cultivation during | 
the period of disability following the misfortune may be permitted. 

(c) The homestead entryman must have a habitable house upon 
the land entered at the time of submitting proof.. Other ; umprove- 
ments should be of such character and amount as are sufficient to 
show good faith. 

(2) By paragraph 15 of the instructions of Ne yenibes i 1913, the 
| Secretary: of the Interior (under his statutory authority to edie 
the requirements as to cultivation) has prescribed the following rule. 
to govern action on proofs submitted under the new law, where the. 
homestead entry was made prior to June 6, 1912: 

Respecting cultivation necessary to be shown upon such an entry, j in all cases 
where, upon considering the. whole record, the good faith of the entryman appears, 
the proof will be acceptable if it shows cultivation of at least one-sixteenth for one ~ 
year and of at least one-eighth for the next year and each succeeding year until final 
proof, without regard to the particular year of the homestead period in which the 
cultivation: cf the one-sixteenth was performed. ; 

(e) Entries made. prior to June 6, 1912, may be eee ee by | 
showing compliance. with the requirements of the three-year act of . 


June 6, 1912, or with the provisions of the old homestead law. The | 


former law required five years’ residence, there being no specific _ 
provision regarding the extent to which the entryman might absent 
himself; it made no requirement of cultivation of a specific propor- 
tion of the area of the entry, but the claimant was obliged to show 
such cultivation as was. reasonable under the circumstances of the 


Case. 


(f) Where : a, qualified person ‘eecdea upon a eae not unsurveyed 


public land, subject to settlement, prior to the passage of the act 
of June 6, 1912, but: made entry after its enactment or may here- __ 


ater imake entry, he may submit. proof under said act or under. 
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the law existing when he established his residence upon the land. 
The filing of a formal election is not required, but the designation of 
‘three-year or five-year proof in the notice to submit same may con- | 
stitute such election. 7 | 
28. A soldier or sailor of one a the Cost mentioned in | pata 
graph 5 who makes entry must begin - ‘his residence and cultivation. — 
of the land entered by him within six months from the date of filing 
‘his declaratory statement, but if he makes entry without filing a 
- declaratory statement he must begin his residence within six months - 
after the date of the entry. Thereafter he must continue both resi- 
dence and cultivation for such period as will, when added to the time 
of lis military or naval service. (under SHeeneHt or enlistments 
covering war periods), amount to three years; but if he was dis- 
charged on account of wounds or disabilities incurred in the line of 
dune credit for the whole term of his enlistment may be allowed; 
however, no patent will 1 issue to such soldier or sailor until. there ae 
been residence and cultivation by him for at least one year, nor until 
-a habitable house has been placed upon the land. If the soldier’s 
military service was sufficient i in duration to require only one year’ S 
residence and improvement upon the claim, the entryman must. 
perform such an amount of cultivation as to. evidence his good faith 
as a homestead claimant. If his military service was of such limited 
duration as to require more than one year’s residence upon the 
claim, he will be required to perform cultivation to the extent of | 
one-sixteenth of the area of the entry, beginning with the second _ 
year thereof, and if proof is not submitted before the third year, he - 
must also cultivate at least one-eighth, beginning with the third year 
of the entry and thereafter until final proof. . 
No credit. can be allowed for military service where commutation 
proof is offered. | 
29. A soldier or sailor making entry during his eile want: in time 
of peace is not required to reside personally: on the land, but may -— 
receive patent if his family maintain the necessary residence and 
cultivation until the entry is 3 years old or until it has been com- 
muted; but a soldier or sailor is not entitled to credit on account of 
his military service in time of peace. If such soldier has no family, 
there is no way by which he can make entry and acquire title during _ 
his enlistment in time of peace, — 
80. Widows and minor orphan children. of soldiers and sailors 
who make entry based on the husband’s or father’s military or naval 
service must conform to the requirements species for the soldier | 
or sailor in paragraph 28. 
81. Persons who make entry as the widows, heirs, or aeruees of 
‘settlers are not required to reside upon the land entered by them, but _ 
they must improve and. cultivate it for such period as, poaace to the 
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uae a which the settler boataed on and sulvated the land, wil | 


make the required period of three years, and the cultivation must be _ 


_ to the extent required by the law under which the proof is offered. | 
Commutation proof may, however, be made upon showing 14 months’ - 
actual residence and cultivation had either by the settler or the heirs, _ 
_ devisee, or widow, or in pe by the settler and’ in part by the mem | 
heirs, or devisee. 
32. Persons succeeding as widow, heirs, or devisees to the rights of) 
a. homestead entryman are not required to reside upon the land cov- 
ered by the entry, but they must cultivate it as required by law for 
such period as will, added to the entryman’s period of compliance» 
with the law, aggregate the required term of three years. . They are 
_ allowed a reasonable time after the entryman’s death within which 


to begin cultivation, proper regard being had to the season of the 


year at which said death occurred. If they desire to commute the © 
entry they must show a 14 months’ period of such residence and. cul- 
_ tivation on the part of themselves or the entryman, or both, as would 
have been required of him had he survived. They must in all cases 
show that they are citizens of the United States, regardless of the 
question whether the entryman was himself a citizen, unless they 
are commuting an entry made before June 6, 1912, when a declara-. 
tion of intention is sufficient. : 
83. Homestead entrymen are not entitled to any special ovdodss: | 
: whatsoever j in connection with their claims by reason of the fact that 
- they are appointed or elected to public offices, the duties of which re- 
quire their residence elsewhere than on the homesteads.. The sole 
exception to this rule is that a person who made entry before June 6, 
1912, and was elected to such office after establishing residence upon 
the lentes in good faith may be accorded credit for the periods of his 
absences if he submits proof under the old five-year law. 3 
84. Neither residence nor cultivation by an insane homestead entry- 
“man is necessary after he becomes insane, if such entryman made . 
entry and established residence before he became insane and complied 
with the requirements of the law up to the time his insanity began. 
Proof on the entry may be submitted by a duly sn guardian | 


* or committee. 


35. (a) Where, for climatic. reasons, or on account of sickness, or 


other unavoidable cause, residence can not be established on the 
land within six months after the date of the entry, additional time, ~ 


not exceeding six months, may be allowed. An application for such | 


extension must include the affidavits of the entryman and two wit- 


nesses acquainted with the facts, which may be executed before any — 
officer authorized to administer oaths and having a seal of offics,. 
though outside of the county or land district where the ‘entry is 
situated. ‘The: =eppleotion eee set forth in detail the grounds ‘ 
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upon ea, itis based, including a statement as 66 the probable dura- 
tion of the hindering causes and the date when the claimant may 
_ reasonably expect to establish his residence. 
If the extension is granted, it protects the entry from contest on. 
the ground of the homesteader’s failure to establish residence within 
_ the first six-months’ period, unless it be shown that the order for 
_extension was fraudulently obtained. But the failure of the entry-— 
man to apply for an extension of time does not forfeit his right to — 
‘show, in defense of a contest, the existence of conditions which nuget | 
have been made the basis for such. an application. 3 
(6) Leave of absence for one year or less may be granted by the - 
register and receiver of the local land office to entrymen who have 
established. actual residence on the lands in cases where total or par- 
tial failure or destruction of crops, sickness, or other unavoidable 
casualty has prevented the entryman from supporting himself and 
those dependent on him by cultivation of the land. Application for 
such leave of absence must be sworn to by the applicant and cor- 
roborated by at least one witness in the land district or county 
within which the entered lands are located before an officer author- 
ized to administer oaths and having a seal. It must describe the 
entry and show the date.of establishing residence on the land and the 
extent and character of the improvements and cultivation performed 
by applicant. It must also set forth fully the facts on which the 
claimant bases his right to leave of absence, and where sickness is - 
given as the reason a certificate. signed by a reputable physician 
“should be furnished if practicable. The period during which a 
homesteader is absent from his claim pursuant to a leave duly 
granted can not be counted in his favor. i 


COMMUTATION OF HOMESTEAD ENTRIES. 


36. (@) All original, second, and additional homestead, and ad- 
joining farm entries may be commuted, except such entries as are 
made under particular laws which forbid their commutation. 

(6) The entryman, or his statutory successor, must, as a general | 
thing, show substantially continuous residence upon the land, main- | 
tained until the submission of the proof or filing of notice of inten- * 
tion to submit same, the existence of a habitable house upon the 

claim, and cultivation of not less than one-sixteenth of its acreage. 
- However, the proof may be accepted where actual residence for the - 
required period is shown, even though slightly broken, provided it 


be in reasonably compact periods; and the failure to continue the | ; 
residence ‘until filing of notice to submit proof will not prevent its 


acceptance if the Land Department be fully satisfied of entryman’s _ 
good faith, and provided no contest or adverse proceeding shall have 
been initiated for default in residence, or other good cause, prior to 
filing such notice. Credit for residence and cultivation before the — 


DECISIONS RELATING TO THE PUBLIC LANDS. 105 _ 


ais of any may be allowed under the conditions, explained 1 in para-_ 


‘ graph 25, as to three-year proof. 


(c) Where a contest is initiated against an 1 entiy, prior to filing 

_ of notice to submit commutation proof, the entry will be considered 

under sections 2291 and 2297, Revised Statutes, as amended, and the 

_ homesteader’s absence will not be excused upon the ground that he — 
has complied with the law for 14 months and is under no obligation: 
to further reside upon the land. However, a contest for abandon-- 


ment can not be maintained if the absence after the 14 months’ resi- 


dence is pursuant to a leave of absence regularly and properly — 
eranted under the act of March 2, 1889, or under conditions which 
would have entitled the entryman to such leave upon formal appli- 


cation therefor, and such absence will not prevent the submission of 


acceptable commutation proof. | 
(d@) An entryman submitting commutation proof may add to- 
gether, to make up the 14 months, periods of residence before and — 
after an absence under a leave of absence regularly granted, or an 
absence of not exceeding five months of which he had given notices 
as provided by the act of June 6, 1912. | 
(e) In cases where the entry was made before Fane 6, 1912, com- 
mutation proof may be submitted under the law theretofore 3 in force. 
(f) A person submitting commutation proof must, in addition to 
certain fees, pay the price of the land; this is ordinarily $1.25 per 
acre, but is $2.50 per acre for lands within the limits of certain rail- - 
road prants. The price of certain ceded Indian lands varies accord- 
ing to their location, and inquiry should be made TOGATGINE each. 
specific tract. | 
(g) Where the entry was made after Fans 6, 1912, the jamin 
must show full citizenship, as in case of three-year proof; if the entry 


was made before that date, it 1s sufficient if the claimant has declared 


his intention to become a citizen. _ 
(h) The provisions of law i re in 1 paragraph 27 (f ) apply to 
commutation proof also. | 
(2) Commutation Biooe can not a made on homestead entries | 
‘ailewed under the act of April 28, 1904 (33 Stat., 547), known as the — 


‘Kinkaid Act; entries under the eclanintion act. of June 17, 1902 (82 


Stat., 388); ‘entries under the enlarged homestead acts. (post, par. 43 - 
et seq. ); entries allowed on coal lands under the act of June 22, 1910 


(36 Stat., 583), so long as the lard is withdrawn or classified as coal; 


additional entries allowed under the act of Apirl 28, 1904 (33 Stat., 

527); second entries allowed under the act of June 5, 1900 (31 Stat., 
267); second entries allowed under the act of May 22, 1902 (32 Stat., 
203), when the former entry was commuted; or entries within forests, 


= under the act of June 11, 1906 (84 Stat. , 233). 


37. Hither final or commutation proof may be made at any time | 
when it can be shown that there is a. habitable house upon the land 
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and that itis required residence and cultivation have been had Proof | 
- onan entry made before June 6, 1912, may be submitted within seven _ 
-years after its date, though it be submitted under the three-year act; 
proof on an entry made after June 6, 1912, must be submitted within - 
_ five years, except under the conditions explained in paragraph 27 f. 


_ Failure to submit proof within the proper period is ground for can- . : 


_cellation of the entry unless good reason for the delay appears; satis- 
- factory reasons being shown, final certificate may be issued, and the 
case referred to the board of. equitable ee for: confirmation. | 
See also paragraph 27e. , 
38. (a) Final proof must be made by the ers personally. = | 
their widows, heirs, or devisees, and can not be made by agents, 
attorneys in. fact, administrators, or executors, except as explained 
in paragraphs 10, 22, and 34. “Final proce can be male ony by citii- 
zens of the United States. 

(b) Where entries are made and proof offered fon minor ey 
children of soldiers or sailors the minors Say be ee BY. their 


alse , 
| “HOW PROOFS MAY BE MADE. 

39. Final or commutation proofs may be made Sore any of the — 
officers mentioned in ee 16 as being authorized to ) administer 
oaths to applicants. 
' Any person desiring to make isiasstced proof should first: forward : 
a written notice of his desire to the register and receiver of the land 
office, giving his post-office address, the number of his entry, the name 
and official title of the officer before whom he desires to make proof, 
the place at which the proof is to be made, and the name and post- 
office addresses of at least four of his neighbors who can testify from 
their own knowledge as to facts which will show that he has in | good 
- faith complied with all the requirements of the law. 

40. The register will issue a notice naming the time and place for 
submission of proof and-cause same. to be published at entryman’s 


3 expense. for 30 days preceding submission of proof in the newspaper _ 


designated by the register. If this be a daily paper, the publication 
must be inserted in 30 consecutive issues; if daily except Sunday, in 
26; if weekly,.in 5; and if semiweekly, in 9 consecutive issues. 
The. first day of publication must be at least 30 days before the 
~ date set for proof, and a copy of the notice must be posted in a con- _ 
-spicuous place-in the office of the register for at least 30 days before — 
said date, — 
The homesteader must arrange with the publisher for pablestion 
of the notice of intention to make proof and make payment therefor 
directly to him. The register will be Poeponayt for the correct 
preparation of the notice. 


On the day named in the notice the entryman. must appear. free - 


"the officer aesleu S10 to take pe with at least two of the Witnesses 
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shined in the notice; but if for: any) reason the entryman and his wit-. 
“nesses are unable to appear on the date named, the officer should con- 
tinue the case from day to day until the eapira Hen of 10 days, and 
the proof may be taken on any day within that time when the entry- 
- man and his witnesses appear, but they should, if itis Benya to do —_ 
so, BppPet, on the day mentioned i in the notice. a 


FEES ON ‘ENTRIES AND FINAL PROOFS. 


—. 41. Fees. oe commissions.—When. a homesteader applies to make ; | 
entry he must pay in cash to the receiver a fee of $5 if his entry is. 
for 81 acres or less, or $10 if he enters more than 81 acres. And in 


addition to this foe he must pay, both at the time he makes entry — | 


and final proof, a commission of $1 for each 40-acre tract entered 

outside of the limits of a railroad grant and $2 for each 40-acre tract 
entered within such limits. Fees under the enlarged-homestead act 
are the same as above, but the commissions are based upon the —— 

area of the land ‘embraced i in the entry. (See par. 43.) Where an — 
*- entry is commuted no commissions are payable, except 1 in connection — 
‘with certain ceded Indian lands, as to which inquiry must be made 
specifically at the proper local lend offices. On all final proofs made 
before either the register or receiver, or before any other officer 
authorized. to take proofs, the register and receiver are entitled to 
receive 15 cents for each 100 words reduced to writing, and no proof 
can be accepted or approved until all fees have been paid. — 

Tn all cases where lands are entered under the homestead laws in 
Arizona, California, Colorado, Idaho, Montana, Nevada, New Mexico, 
Oregon, Utah, Washington, and Wyoming the commissions due to 
the register nd receiver on. entriés and final proofs, and the testi- 
mony fees under final. proofs, are 50 per cent more than those above — 
| specified, but the entry fee of $5 or $10, as the case ay he, is the same 
in all the States. 7 

Remittances of moneys to the local land Bee must. be ae nm 
| cash or currency; but certified checks when drawn in favor of the © 
receiver of public, moneys on National and State banks and trust - 

companies, which can, be cashed without cost to the Government, can 
be used. Likewise, United States post-office orders are acceptable — 

when they are nde payable to the receiver and are drawn on the 
| pore’ office at the place where the : receiver is located. 


ALIENATION OF LAND BY - HOMESTEADER. 


42. The alienation of all or any part of the land embraced in a - 
homestead prior to making proot, except for the public purposes _ 
mentioned in section 2288, Revised Statutes, will prevent the entry- 


-man from making satisfactory proof, since he is required toswear that 


he has not alienated any part of the land. except for we pepe oe 
| mentioned i in section 2288, ore. Statutes. 
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A mortgage by the entryman prior 6 final saat for the purpose | 
of securmg money for improvements, or for any other purpose not 
inconsistent with. good faith, is not considered such an alienation of 
the land as will prevent him from submitting satisfactory proof. 
_ In such a case, however, should the entry be canceled for any reason 
prior to patent, the mortgagee would have no claim on the land or 
against the United States for the money loaned. | 
Alienation after proof and before patent.—The right of a erie: : 
stead entryman to patent is not defeated-by the alienation ofallora . 
part of the land embraced in his entry after the submission of final — 
proof and prior to patent, provided the proof submitted is satisfac- 
tory. Such an alienation is, however, at the risk of the entryman, . 
for if the reviewing officers of the Land’ Department subsequently 
find the final proof so unsatisfactory that it must be wholly rejected 
and new proof required, the entryman can not then truthfully make — 
the nonalienation affidavit required by section 2291, Revised Statutes, 
and his entry must in consequence be canceled. | The purchaser. takes 
no better title than the entryman had, and if the entry is canceled — 
the purchaser’ 8 title must. necessarily fail. | 


ENLARGED HOMESTEADS. 


43. The acts of February 19, 1909 (extended by later issih 
to additional States), and of June 17, 1910 (86 Stat., 531), provide - 
for the making of homestead entries for. areas ol not exceeding 320 
acres of public land in the States of Arizona, California, Colorado, 
‘Idaho, Kansas, Montana, Nevada, New Mexico, North Dakota, 
Oregon, South Dakota, Utah, Washington, and Wyoming, desig 
nated by the Secretary of the Interior as nonmineral, nontimbered, 
nonirrigable. As to Idaho, the act of June 17, Heo) Epos that 
the lands must be “arid. yo | 

The terms ‘‘arid” or ‘“nonirrigable” aes as anad in these acts, are. 
! ‘construed to mean land which, as a rule, lacks sufficient riinfall to 


" produce agricultural crops eathout the necessity of resorting to un-. 


usual methods of cultivation, such as the system commonly known © 
as ‘‘dry farming,” and for which there is no-known source of water 
eealy from which such land may be successfully irrigated. at a reason-_ 
able cost. | | 
Therefore lands containing: merchantable timber, mineral . heads 
and lands within a reclamation project, or lands which: may be irri- — 
-gatéd at a reasonable cost from any known source of water supply, 
‘may not be entered under these acts. Minor portions of a legal sub- 
division susceptible of irrigation from natural sources, as, for in- 
stance, a spring, will not exclude such subdivision from entry. under 
these acts, provided, however, that no one entry shall embrace in the 
aggregate more than 40 acres of such irrigable land. ee 
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. a4. Designation of lands. From time to time lists andipiating the | 
lands which are subject to entry under these acts are sent to the 
registers and receivers in the States affected, and. they are instructed 
immediately upon the receipt of such lists to note the same upon 
their tract books. In the order of designation, a date is. fixed on 


which it will become effective, and at that time the land becomes i 
-. subject to entry under the act. 7 


— The act of Congress of March 4, 1915 (38 Stat., 1162); provides that 
a, person, pursuant to whose petition unappropriated land is desig- 


_ nated under the enlarged-homestead act, may be allowed a preference 


right of entry therefor. The instructions prescribing the procedure 
under said act are found in a special circular. : 
‘The fact that lands have been designated as subject to tars 1s not 
conclusive as to the character of such lands, and should it afterwards — 
develop that the land is not. of the character contemplated by the 
above acts the designation may be canceled; but where an entry is | 
made in good faith under the provisions of these acts, such designa-_ 
tion will not thereafter be modified to the injury of anyone who in 


good faith has acted upon such designation. Each entryman must oo 


furnish affidavit as required by section 2 of the acts. 

45. Compactness— Fees.—Lands entered under the enlarged-home- 
stead acts must be in a reasonably comer form and im no event 
exceed 14 miles in length. | : 

The acts provide that the fees shall be the same as ‘Higse: ‘now re- 
quired to be paid under the homestead laws; therefore, while the 
fees may not in any one case exceed the maximum fes of $10 required 
under the general homestead law, the commissions will be deter- 

mined by the area of the land embraced in.the entry. | | 
' 46. Applications to make entry under these acts must be submitted 
on forms prescribed by the General Land Office; in. case of an original 
eatry, Form 4-003, and of an additional arity, Form 4-004. 
The affidavit of an applicant as to the character of the land must 
_ be corroborated by two witnesses. It is not necessary that such wit- 
nesses be acquainted with the applicant, and if they are not so _ 
acquainted their affidavit should be modified accordingly. 
47, (a) Under section 3 of the enlarged-homestead acts a person 

who has entered less than 320 acres of land which is of the character . 
_ described therein, and which has been so designated by the Secretary. 
_ of the Interior, may make entry of adjoining lands, also so desig- — 
— nated, which will not, together with the tract first entered, exceed 
320 acres in area or have a greater extreme length than 1} moiles. 
_ Attention of persons desiring to petition for designation of lands: 


with a view to such entry is especially directed to the fact that an 


additional entry can not be allowed unless the tract first entered, as 
well as the one sought to be added, is designated, and therefore the 
petition should in all cases cover so much of both tracts as has not = 
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nlieady isan: designated. Where proof a not ieeaden — sub- 

mitted on the original claim at the time application for additional 

entry is filed, residence upon and cultivation of the. tract first entered. 

will be accepted. as equivalent to residence. apen and cultivation of 
7 the additional. 

(b) Where a person prior to Fike 6, 1912, made ant de: the. 
general: provisions of the homestead laws, and before. submission of © - 
proof on said entry made an additional entry under said section 3, 
the following rules govern the requirements as to the cultivation. and 
residence to be shown by him. on submission: of proof: | 

(c) He may show compliance with the. requirements of. the law . 
applicable to his original entry, and that, after the date of :addi- 
tional entry, he cultivated, in addition to such cultivation. as was 

- relied upon and used in perfecting title to the original entry, an 
amount equal to one-sixteenth of the area of the additional entry 
for. one year, not. later than the second year of such additional entry, 
and. one-eighth the following year and each. succeeding year until . 
- proof. submitted; however, the rules explained in paragraph 27 (d). 
. are applicable to such cases. The cultivation in support of the addi- 
tional entry may be maintained upon either entry. _ 
(2) When. proof is submitted on both entries at the same coe 
| he may show the cultivation of an amount. equal to one-sixteenth of 
the combined area of the two entries for one year, increased to one-— 
eighth the succeeding year, and that such latter amount of cultiva- 
tion has continued until offer of proof.’ If cultivation in’ these 
amounts can be shown, proof may be submitted without regard to. 
the date of the additional entry, 1. e., the required amount of culti- 
vation may have been performed in whole or in part on the original - 
entry before the aditional entry was made, and proof on the addi- 
tional need be deferred only until the showing indicated can.be made. 
Such combined proof may be submitted not. later than seven a years 
from the date of the original entry. 
— (e) In instances where proof is first made on the ‘old entry — 
| meeting the requirement of the homestead law respecting residence, 
no further showing in this particular will be exacted in making 
- proof upon the additional entry; neither will a period of residence 
be exacted in proof upon the combined | oe in excess of that. — 
required under the original entry. | | 

_ (f) As above indicated, persons who have alreaay- mabmitesd nant 

on their original. entries are not, for that reason, deprived of the | 
privilege of. making additional entries. They are, however, required 
to show that they still own and occupy (not. necessarily reside upon) | 
the lands first entered; im submitting proof on the additional filings, 
‘they are accorded. credit for all residence on either tract, but must. 

show cultivation of the additional tract itself to the extent and for — 
the period (after the date of the additional: entry) required by law. -— 
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A speci circular: i is issued under the act of March 3). 1918, lowing S, 
additional entries in such cases. | 3 
| "ENTRIES: NOT REQUIRING RESIDENCE. 


AB, The sixth section of the act of F ebruary 19, 1909 (35 Stat. 639), | 
| wee ides that not exceeding 2,000,000 acres of land in the State of 


Utah, which do not have upon them sufficient. water suitable for 


domestic purposes as will render continuous residence upon such 


lands possible, may be designated by the Secretary of the Interior i 
as subject to entry under the provisions of that act; with the excep- 


tion, however, that entrymen of such lands will not be required to 
prove continuous residence thereon. This act provides in such cases 
that all entrymen. must reside within such distance of the land 


| entered as will enable them successfully to farm the s same as required — * 
by the act; and no attempt will be made at this time to determine — | 


~~ how far from the land an entryman will be allowed to reside, as itis — : 


believed. that the proper determination of that question will depend, | 
upon the circumstances of each case. 


During the second year of the entry at least one-eighth of the area 


must be cultivated, and during the third, fourth, and fifth years, and 
until submission of final proof, one-fourth of the area entered must 
be cultivated. Proof may be submitted on entries of vais class within 
seven years after their dates. 

.The rules relating to petitions for ieee ton of lands, referred 
to in paragraphs 44 and 47, apply to section 6 of the enlarged home- 
stead act; applications to rae entry thereunder will not be received 
until the date fixed in the order designating the land as subject to _ 
entry under said section, except when accompanied by petitions for | 
designation, complying with the rules with reference thereto. 

49. The sixth section of the act of June 17, 1910. (36 Stat., 531), 
provides for designation of 320,000 acres of land in the State of 
Idaho of the same character contemplated by section 6 of the.act 
of February 19, 1909. The law as to entries for these lands and 
-manner of perfecting title is the same, except in one respect, asthat. 


referring to the Utah lands, and the provisions of the last paragraph 7 | 
hereof apply to the Idaho. act —_— on that ae The Idaho act. 


. provides that: 


- The entryman shall reside not more than 20 miles feta (the) land, and be eneneed : 


peemnally in preparing the soil for seed, seeding, cultivating, and harvesting crops » 
upon the land during the usual seasons for such work, unless. prevented by sickness: 
or other unavoidable cause. 

It is further provided, however, by the act that: 

Leave of absence from a residence established under this section may be granted | 
upon the same terms and conditions as are required of other homestead entrymen. 
_. 60. The acts provide that any person applying to enter land under — 
the provisions thereof shall make and: subscribe before the proper 
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officer an. affidavit, etc. The term “proper officer,” as used herein, is 
held to mean any officer authorized to take affidavits or pros in homé- | 


stead cases. 
| — Cray Taian, - 


ae: on Commassioner. .— 
Approved: — _ 
Bo SWEENEY, ~ 

Assistant ai 


ed 


TIMBER TRESPASS— MEASURE OF DAMAGES. 
7 -Iysrrvorions. 


DEPARTMENT or tax INTERIOR, 
GENERAL LAND OFFICE, 
Washington, June 22, 1915. 
Crees « oF FIELD eine. | 
Srrs: On February 16, 1914 (43 Ie; D., 106), the First asia 
‘Secretary of the Interiot rendered a decision: overruling the rule 
governing the measure of damages i in innocent timber trespass cases 
which had been established in the case of John W. Henderson on 
April 1, 1912 (40 L. D., 518), and directed that thereafter the measure 
of damages in that class of cases should be the stumpage or standing 
value of the timber as applied prior to the rendering of the latter men- 
tioned decision. On, March 25, 1914, copies of the decision of Febru- 
ary 16, 1914, supra, were furnished you with directions that you 
_ govern ‘yourselves ; in accordance with the directions contained therein. 
The Department of Justice and the Solicitor of the Treasury have, 
however, adopted the severed value rule and maintained the attitude 
that an offer of settlement for less than the severed value does not. 
represent the full measure of damages in an innocent timber trespass 
case. The Department of the Interior, while it adheres in principle 
to the correctness of the rule‘as laid down i in its decision of February | 
~ 16, 1914, supra, believes that in deference of the views of the other 
‘Bxecutive Departments of the Government dealing with the same 

subject matter, this office should demand the severed value in inno- 


cent timber trespass cases until the question can be. finally ane 2 


| authoritatively adjudicated by the courts. 

In view of the foregoing, you are hereby directed to hereafter 
demand the severed value in-all cases of innocent timber trespass, 
unless otherwise instructed. A test suit will be instituted as soon as 
a proper case can be presented in accordance with the directions of the | 
Department. 

Very segpaciedlia, a 
ar ee ne -Cuay Tariman, Commissioner. 
Approved, June 22, 1915: ges | 
A, A, JONES, 
| ae Assistant Secretary. 
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ss GHARETE GEORGE ET AL. 


- Decided March 18, AS Z5. | 


a ereen ree Atromcnwn—Acr OF May 1%, 1906%ocem TRESPASS. - 

= An allotment to an Indian or Eskimo in Alaska under the act of May 1, . 
(1906, creates a perpetual reservation of the lands for the allottee and his. 

heirs, but the title to the lands remains in the United States ; and money 
“recovered for a timber trespass upon such lands does not go to the anon 
but must be deposited to the credit of the United States. 7 


Jona, First Assistant Secretary: 


| Charlie George and Albert Mills have epee from the season - | 
of the Commissioner of the General Land Office, dated July 9, 1913, 


ordering money recovered for timber trespass. upon, their allot- 
ments to be deposited to the credit of the United States. | 

The material facts in this case are that, on March 23, 1909, the | 
appellants filed in the Juneau, Alaska, land office their applications 
_ for allotments, under the act of May 17, 1906: (34 Stat., 197), which 


were approved on June 4, 1913, by. ine: Secretary of the Interior. 


In the meantime, a timber trespass was committed on these lands, 
for. which $1,376.77 was deposited and transmitted to the register 7 


of the land office at Juneau. As hereinbefore stated the matter is 


before the Department upon appeal by George and Mills from the 
order of the Commissioner directing the SeEOE om this money to 
the credit of the United States. — | 
An Indian allotment under the act of May 17, 1906, while a per- 
petual reservation to the allottee and his heirs of the Tana: ‘conveys 
no title. The legal title remains in the United States and will so 
remain unless Congress shall otherwise provide. The money re- 
ceived forthe timber trespass upon the allotted lands was therefore 
properly held by the Commissioner to be public money of the United 
States, and the equitable claim of the appellants thereto is a matter. 
for the consideration of and determination il Congress. | ; 
|The decision hee from is afirmed. 


- THOMAS: HALL. 
Instructions, March 3f, ‘1918. 


REPAyMENT—Rus° ed UDICATA. oA 7 
“Where repayment: of moneys paid in Peonneeon: with a rejected timber and . 
stone application was denied, in accor dance with the rule then in force, on 


the ground of fraud in connection with the application, the fact that such - 


~. rule was subsequently changed will not justify reconsideration of the case 
with a. view to allowance of repayment, — 

Sk onss, First Assistant Secretar ‘rs | no 

On ae 17, 1909, this Depesineet denied eGoavaielit of $300, | 


| paid by Thomas Hall ade his rejected timber and. stone se A 
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on the ain that he. made false statements ¢ as to the character ‘of, 


the land applied for. 
On February 12, 1915, you.  Conadiasional of the Ccaeil and 


Office] again - forwarded Hall’s application, with recommendation for~ 


favorable reconsideration, and stated | that “in view of the recent 


departmental decisions in cases of this character it would appear ~ 


that, upon the present condition of the records a onc finding of 7 


- fraud will not lie.” _ 
The rule in force at the time this pplication for repayment Was - 


presented, and under which it was rejected, prevented an applicant _ 


- for repayment from controverting the ground on which his entry 


- was canceled. Mary O. ee (24 L. D. » $98) ; Jobn Birkholz | 


(297 L. D., 59). ad 7 
‘The fact that this rule was, after denial of repayment, duanged 
-_ by the decision in the case of Howard A. Robinson (48 L. D., 221), 
will not justify a reconsideration of the case or the allowance of 

repayment at this time. ; 3 
‘It is a well-settled doctrine ae a final adjadieation will not be 
later disturbed because of a subsequent change in the construction 
of the law which governed the case atthe time it was originally 
adjudicated. This rule has been generally enforced by this Depart- 
_ ‘ment, even in cases where the Department’s ¢onstruction of statutes 
has been declared erroneous by the Supreme Court. (Frank ec 
93 L. D., 452; Mee v. Hughart e¢ al., 23 L. D. , 455.) : 
Thaamuch as Hall’s application ioe repayment was finally A Sid | 
more than five years ago, after it had received full consideration, it 
is not believed good administration will, in the light of the authori- 
ties above cited, justify any further or different action thereon at 
this time; and for that Eessoly: the application is herewith returned | 
without approval. } | 


. ATTORNEYS—ADMISSION TO PRACTICE—RULE OF PRACTICE 87 
_ AMENDED. 


SO coun. | 


| DepaRTMENT OF THE INTERIOR, 
. Generat Lanp OFFIcz, 
i ‘Washington, April 9, 1915. 
‘The Secretary or THE [wrertor. : : 
Sm: Rule of Practice 87 provides: | | | 
_-Byery attorney before practicing before the Department of the Interior must 
_. first file the oath pr escribed by section 3478 of the Revised Statutes. . 4 
Many attorneys believe that the filing of the oath is all that is. 
necessary to perm them to be admitted to practice. a order that 
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oud rule may not mislead, L recommend that it t be amended to read oan 


ag follows: 


: Rv 87. Every ee before practicing netone the Department of the In- 


terior and its bureaus must comply with the requirements of the regulations © ’ 
prescribed by the Secretary of the Interior pursuant to section 5 of the act of 


July 4, 1884 (23 Stat., 101). 


very respectfully, eae © 23 2a, 
Cray Taruman, Commissioner. 
| | ead April 9, 1915: fe 3 Z 
7 _ANDRIEUS A. J ONES, 
& rst Assistant soins 6 


et 


* FRED B. GARRETT ET aL. 
- Decided May Te 1915. 


Conrimmation—PRoviso TO SECTION 7, ACT OF Marcu 3, ‘1891. ' . 
The two-year period fixed by the proviso to section 7 of the: ace of March 3, 
— 1891, begins to run from the date of the issuance of the “ receiver "S receipt | 
upon the final entry.”; and the mere offering of. final proof by an. entry- 
man is not sufficient in and of itself to prue the ay. within the operation pa 
of the statute. : 3 . 


| Lang, Secretary: : | | ; | i 
The Solicitor for the Depaeenane of eerie has. poses . 
from the decision of the Commissioner of the General Land Office, 


dated October 21, 1918, declining to institute adverse: proceedings - 


| against the following homestead entries: 

Fred B. Garrett, for the SW. + NW. 4, Ww. + SW. sc and SE. 3 
Sw. 1, Sec. 34; 7 
‘Hiram §. Kribs, for the SW. 4 NE, LW. 4 NW. b and SE. aNW.4 4, 
Sec. 223. | re 
‘George W. Laingor, for the NE. } | SW. 3 a NW. 4 SE. 4 1, and lots Bs 


Band 4, Sec. 22; 


William. L. Berry, for Aw NE. 4 t) Sec. 34: 

- Eckley C. Guerin, forthe SW.4,Sec.10; 

~ George H. Guerin, for the NW. 4 NE. ; ay NE. 4 4 NW. 4 ty and lots 1 
and 2, Sec. 22; 3 : 

- James H: McCloskey, for the E. 4 y NW. 3 4, NW. 4 NE. 3 4; ahd lot 1, : 
Sec. 15; 7 S 
“Died N. ‘McNair, for lots 1 aa 2, and Si. 4 NW. 4 It Bie 10; ena = 
George H. Guerin, jr., for the NW. 4 ‘NW. 3 , E. 4 AM? ty and 

NE. + SW 4, Sec. 34— | 

all in T. od S., R. 9 W., ee Sienna land eee anal ail | 

included. in. ‘the Umpqua National Forest, created by proclariation 


of March 2, 1907 (34 Stat., 3301), cea a to the alleged dates of 


a | settlement tby the entrymen. 
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| The plat of survey of the lands described was filed October 9, 1909, a 
and the several entries allowed during the same month. Commnuta- re 


tion proof was submitted on four of the entries in March, 1910, upon 
one in October, 1910, and upon the remaining four.in January, 1911. 
It has been ascortaitied by informal inquiry at the General Land — 
~ Office that the purchase money was paid in the case of. Garrett on — 
April 5, 1910, and in the case of McCloskey on November 9, 1910, 


receiver’s receipt issuing for the amount in each case. It appenis 2 


from the records that.in the other cases no receipts have been issued. 


The final certificates were withheld in all cases, a protest by the 


- Forest Service having been filed against part of them, and a formal 
adverse report filed against all of the claims by a forest officer J. sa 


24, 1911. 


. The Commissioner of the General Land Office sineeiaa: a field i inves- 
| tigation, and adverse report by a special. agent of the General Land — 
Office against the entries was made July 12, 1912. The special. 
agent recommended that adverse proceedings he had on the charge 
that the entrymen did not enter the land.in good faith for the pur- 
pose of establishing a permanent home thereon or using the same for | 
cultivation, and that the land 3 is more valuable for timber than for . 
agriculture. | 
The Department of ie ees charged, among Other: things, that 
the land is for the most part nonagricultural i in character, is heavily 
timbered, and that prior to the forest withdrawal, March 2, 1907, 
and for ‘the first ‘two years after the alleged settlement, no attempts 
at continuous residence were made. The attempted cultivation on the 
part of the entrymen is also questioned. | | 
Upon consideration of the matter, the Coma aie of the Gen- 
eral Land Office, declined to institute adverse proceedings upon the 
charges described, and, as stated, the Solicitor for.the Department of 
Agriculture has appealed: from the action taken. 
_- In go far as shown by the record now before the Department, the 
- several settlements alleged were in the fall of the year 1906, shortly — 
_ before the lands were included in the national forest, and for two 


years thereafter the parties were upon the land aaned by them” 


for a few days or weeks only at a time, with several months inter- _ 


-vening: The improvements made by them are alleged to range in’ 


value from $200 to $340. The lands are heavily timbered, containing. 
from 5,000,000 to-8,000,000 feet, and of such character that if cleared _ 
only portions: theroot would be susceptible of cultivation. Clearing 
of the land for cultivation would, it is stated, cost from $150 to $200 

- an acre. The clearing alleged to have been performed was Ineager, 
large trees and stumps generally being left, the part cleared not being 


| _ ‘subject to cultivation by the plow, but by ‘spading only. The actual 


cultivation amounted to little, if any, more than mere curtilage. 
Residence was apparently not maintained after submission of proof. — 
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Tie President? S proclamation (34 Stat. » 8801), : contains the follow : | 
ing proviso: H | 


Excepting from the force and effect of this: proclamation all jands. which, are | 


- at this. date embraced in any legal entry or covered by any lawful filing: or selec —— 


- tion. duly of record in the proper United States. land office; Or upon: “which. any. 
valid settlement has been made pursuant to law and the statutory period within — 
which’ to make entry of filing of record has not expired ... Provided, That. | 
these exceptions Shall not continue to apply to any. particular tract of land 
7 unless the entryman, settler, or claimant continues to aa ee wate thie law : 
under which the filing or settlement was made. 7 . 


As above stated, it is alleged that: the several item: were not. at | 
and prior to the’ creation of the national forest complying with the | 
provisions of the homestead law as to residence and cultivation. It 
has been suggested that the confirmatory provisions of section 7 of 


the act: of March 3, 1891 (26 Stat., 1095), now interpose a bar to the —- 


institution of sdceree proceedings upon the several claims, _ 

As already stated,. no receipt or certificate issued upon the pisatsl 
offered in seven of the cases. _The act of March 3,, 1891, ee ‘pro- 
vides: ee : : 


That nee the lapse of ao years from the date ‘of ths issuance A of the receiver’ s: 
receipt upon the final entry of any | tract of Jand under the Homestead: . 
laws... and when there shall be no. pending: contest or protest. against the - 
validity of such entry, the entryman | shall be entitled to a patent. _ | 


In the opinion of the Department there was in the seven. cases: men- 
tioned nothing upon which the confirmatory provisions of the statute: 
could alae One of the conditions imposed in the: law is that.“ re-. 
ceiver’s receipt upon the final entry ” shall have issued. That. act. and. 
instrument. fix the date when the two-year period begins to-run.. The 
mere offering of final proof by the entrymen was not sufficient in and 
of itself to bring the claims within the letter or epintt of the statute | 
in question. | | 

With nesp ere to the dane of. ‘Guett and. McCloskey: it appears: | 
that receiver’s ‘Teceipts were issued, respectively, on April 5 and | 
| November 9, 1910, and consequently that more than two. years. have 
elapsed since that date. However, it is alleged that said entrymen, 
as well as the others named, were not at date of the reservation for the 
national forest, March 2, 1907, and immediately prior and subsequent - 
_ thereto, aomplyine: with the requirements of the homestead law as to-. 
residence and cultivation. The President’s proclamation, hereinbe- 
fore cited, excepts from withdrawal only those. valid settlements or: 

claims then: covered by valid selections, filings, or entries and upon 

_ which the. entryman, — or claimant. shall continue to comply 
with the law. | 
If these settlers were in default at the date of Med aa 
the reservation of the lands by the Government for a public use be- 
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came effective and operative, and chs entrymen could not thereafter, : 


in the face of the withdrawal, cure their default by subsequent resi- 7 - 


dence and cultivation. This is not only true of the seven claimants 
first. above mentioned, but is also true of Garrett and McCloskey. See _ 

; departmental decisions of September 24, 1914, and April 20, 1915, 
in the case of Svan Hoglund (48 L. D., 538, 540). Itis entirely com- 


_-. petent, therefore, and essential in order that the Department may be 
enabled to determine whether or not the forestry withdrawal attached, - 


that a hearing be ordered, at which the facts 1 in the case may be dis-  — 
— Closed. | | 
Accordingly, cee in view of. the foregoing, the Departaaits is of. 
the opinion that hearings should be ordered in each of said cases to 


te determine thé issues involved, and the action of the ‘Commissioner i is - 
7 accordingly | reversed. The caises are remanded, with instructions ' 


that a hearing be had to determine, first, whether a. valid and bone ° 
fide settlement was made by the entrymen upon the lands claimed by 


them prior to the creation of the Umpqua National Forest, March_ 


2, 1907; second, whether residence was established. upon the land 
prior to the creation: of said national forest, was being maintained _ 
March 2, 1907, and was thereafter continued as required by law and. © 
by the terms on the President’s proclamation; third, whether the 
entrymen were at time of the creation of the national foivest comply- - 
ing or did thereafter comply with the requirements of the homestead 
law as to cultivation of the land claimed; and fourth, whether entry- 
men settled upon and entered the land in good faith. for the purpose 
of establishing homes thereon and using the same for agricultural 
purposes. 

The evidence sabweiticd or taken at the ae may properly 7 
include showing as to the character of the land. and value of the - 
timber upon the respective claims; character of the soil, its suita- 
bility for cultivation, and whether entrymen have sold or agreed to 
sell the land or. the timber thereon, all of which facts and circum- _ 
stances may be taken into consider ation 1 in ascertaining the good 
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‘STATE OF CALIFORNIA ET AL 
Devided 1 May 82, 1915. 


| Powrr-Sire Wannaiw se Sennen Iwomanerry. Sei aOrtOn, 2 ; 
‘Indemnity school-land selections are not excepted from: the fates and affect 


of the act of June 25, 1910; and a power-site withdrawal under that actis 
effective upon lands embraced in an unapproved school indemnity selec 


tion, notwithstanding the withdrawal Was ° ‘made. subsequent to the filing | 
' of the ‘Selection, | | 


DECISIONS RELATING TO'THE PUBLIC LANDS. 119 — 7 


Son00E INDEMNITY Sutzotion—Conwtzermna Wied | | 
, Where part. of the land. embraced in-a school indemnity selection is within 
a power-site or other withdrawal the selection may. be divided and ap- 
- proved as to the land not in conflict. upon designation of DrOner base for 
such portion. a 


ms SweEney, Assistant S ea 
The State of California, Richard W. oe ahs bad _ 


of pealed from the decision of the Commissioner of the General Land 


- Office, rendered May 94, 1918, in the above-entitled case, holding for 
cancellation indemnity school- land selection list: R. cr R. No. 251, . 
‘State No. 2253, filed February 4, 1898, for the S. 4 SE. 4 1, Sec. 27, T. 

5 N., R. 10 EK. M. D. M., Sreraients reer district, in lieu of the E.4 — 
| NW. 4 , pec. 16, T.5 N., RB. 19 W., S. B. M. “Gn tha round thatthe | 
. SE. ¢ “SE. 4 4 acid Sec. Of, is included: in power-site reserve No. 325, 


| eoied by Executive order of December 12, 1912, under the’ act ee. : 


— June 25, 1910 (86 Stat., 847) ; and further holding that the proof is 
| inoemplers, in: that the nonmineral affidavit and. certificate of non- 


~ encumbrance have not been filed. 


‘The Commissioner properly held that hdanity adhacl: land pales 
tions are not excepted from the force and effect of the act of June — 
_. 95, 1910, supra, and that power-site withdrawal No. 325, under said — 

| act, although made subsequent.to the filing of the selection, became 

reflective: Under the circumstances the Department is without au- 


- thority to approve the selection as to the SE. + SE. 4, said Sec. 27. 


"(See administrative ruling of July 15, 1914, 43 i D.; 298. i 7 
By departmental instructions of ee 1, 1914, supplemented by 


: instructions of March 17, 1915, the Soman ieee was directed to ge 


suspend action on all cases of: fits character pending before his office 
until further departmental instructions in the premises, it being the | 
intention of the Department to again recommend to Congress legis- 


"lation ‘analogous to H. R. 16673, which failed to be enacted by the 


- last Congress, section 10 of which prerees to afford relief in this - 

and similar cases. | 
The present case is. hereby remanded for suspension as to the SE. 

4 SE. i, said Sec. 27, in accordance with the a instrue- 
Hohe above referred to. a 

- February 19, 1914 (48 L. D. , 118), the Department fsa instruc: 


_ tions to the Commissioner of the General Land Office regarding 


— forest lieu selection. (Vancouver, Washington, 04633) made under the : 


| act of June 4, 1897 (80 Stat., 36), wherein it was set forth that— 


No reason of law or administration. is known which would require that a 


lieu selection, valid in other respects, should. wholly fail because a part of the. ca 


land is embraced in a power site or other withdrawal, and the Department 
is of the opinion that the selector should be allowed to divide the selection 
. and assign proper bases therefor. | 
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The Deer eae. finds no objection to selnne this rule to in- 
demnity school-land selection lists which may be approved in part, — 
and it is therefore held that the selection in question may be divided - 


and readjudicated by the Commissioner as to the SW. 4 SE. 4, said — 


Sec. 27. It appears that the nonencumbrance certificate aad nonmin- 
eral affidavit have been furnished, as required by the Commissioner’s _ 
decision of May 24, 1913. Upon proper designation of the base that 
is to be used in making such division, and in the absence of other 
objection, the list may be approved as to the tract excluded. from the 
Power-site reserve. | = | : 


| ATTORNEYS AND AGENTS RECOGNITION TO PRACTICE BEFORE 
| DEPARTMENT. 


| a | - Circunar. . | a 
| Circular of December 6, 1912, 41 L. D. , 439, governing the recogni- - 
tion of attorneys to practice before the.Department of the Interior, — 


reapproved for reprinting by Assistant ee Sweeney, with- 
‘out material cmanee ren eons 29, 1915. | | | 


STATE OF CALIFORNIA ET AL, | Ss 
: | Devided May 96, 1915. | | | 


ScHOOL INDEMNITY SuLECTIONS—WITHDRAWALS—ACT or Jury 17, 1914. 
In view of the act of July 17, 1914, providing for’ the agricultural entry of: 
lands withdrawn, classified, or reported as containing phosphate, nitrate, — 
potash,. oil, gas or asphaltic minerals, and the act of the legislature of the 
State of California of April. 14, 1915, empowering the surveyor-general of 
- the State to accept the benefits of said act, with a reservation to the 
United States: of all deposits on account of which the lands were with- 
drawn, Classified, or reported as being valuable, school indemnity selec- 
tions by said State embracing lands subsequently so withdrawn, classified, 
or reported, may be approved, subject to the. provisions of said act, DOW 
withstanding such withdrawal, classification, or report. 


Sweeney, Assistant Secretary: | | 

L. J. Abrams, transferee of the State of Ciliconias: moves gs a 
- rehearing in the above entitled case, wherein decision was rendered 

March 17, 1915, affirming the decision of the Commissioner of the . 
General ant Office of June 19, 1914, holding for rejection school 
- indemnity selection, made June oA, 1905, for the SE. + SE. 4, Sec. 35, 
T. 16.8., R. 10 E., M. D. M.,, Bau: Braniciscs land districts on the 
ground that the. aia. uelved was withdrawn by the Secretary | 
F ebruary 2, 1910, and included 1 in-a petroleum reserve. | 
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| ‘It was held in said decision that administrative iltng of. July 
15, 1914 (48 L. D., 298), was controlling, and that the Department 
was powerless to dedide otherwise, but that nothing therein would | 
bar the State of California from accepting the benefits of the act 
of July 17, 1914 (Public No. 128, 63rd Congress, 38 Stat., 509). 

- It now appears from a duly certified copy of same filed in the’ - 
Department, that the Legislature of the State of California has 
_ passed an act, approved April 14, 1915, entitled “An act to authorize - 
the Surveyor- General of the. State. of California, to consent to the — 
| provisions of the act of Congress approved July 17, 1914,” as follows: 
SECTION 1. The surveyor general of the State of California is hereby author- 
; ized and empowered to accept the benefits of the act. of: congress approved. 
‘July 17, 1914, entitled : “An act to provide for agricultural entry of lands with- 
drawn, classified, or reported as containing phosphate, nitrate, potash, oil, £as, 
ot asphaltic: minerals,” and on behalf of the State of California, or of any 
_ assignee of the State of California, to accept and receive lists. and patents to. 
lands selected by the State of. California as agricultural lands, which were 
subsequently withdrawn, classified or reported as being valuable for phosphate, 


nitrate, potash, ‘oil, gas, or asphaltic minerals, and containing a reservation to.. 


the United States of all deposits on account of which the lands were with- 
drawn, classified, or reported as being valuable, together with the right to 
prospect. for, mine and remove the same, as pr ovided in said act of congress. 


By reason of the passage of said act the ground upon which said. 
- school indemnity selection was rejected no longer appears, and.as- 
_ the Surveyor- -General of the State of California is now authorized 
to waive claim to mineral. deposits and accept surface patent under 
the provisions of said act of J es 14, 1914, a ihe the motion for 
rehearing is accor eney allowed. 


INSTRUCTION S.- 


_ June 1, 1915. 


Crow INDIAN Lanps—Coat Gnasemtedniew: | ue | 
Where lands within the former Crow Indian esorvatien: were sold aidee the. 
act of April 27, 1904, as nonmineral, and subsequently, before final payment 
_ of the purchase price, were classified as coal, absolute patent therefor will 
_issue to the purchaser, upon completion: of the Day ENS, notwithstanding -_ 
such classification. - ion = | : : 
‘Sweeney, Assistant Seeretary: | 7 
Tam in receipt of your [Commissioner of the General Land Office] 
letter of January 29, 1915, requesting instructions as to certain tracts. 
within the former Ciow Taint Reservation, which pave: been ere | 
and later classified as coal. | Re 
The act of April 27, 1904 (38 Stat. , 852), providing for the ae | 
sition of certain lands in the eid Crow Indian Reservation in. | 
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_ Montana fixed a price for the lands at $4 per acre, when entered © 
under the homestead law. As to lands entered under the mineral — 
land laws the act provided that the price should be that fixed by 
existing law but in no event less than that fixed for lands entered 
under the homestead laws. Section 5 of the act further provided: 
That .when; in the judgment. of the President, no more of the land herein 


ceeded can be disposed of at said price, he may by proclamation, to be repeated 
at his discretion, sell from time to time the remaining land subject to the pro- 


visions of the homestead law or’ otherwise as he may deem most advantageous, _ 


- gt such price or prices, in such manner, upon guch conditions, with such restric- 
. tions, and upon such terms as he may deem best for all the interests concerned. 


Under the above authority the President by proclamation of Sep- . 
beraber 9, 1910 (36 Stat., 2742), directed that. all of the unentered, | 
| nonin mera; unsurveyed lands be sold at public.auction at a price 
not less than $2 per acre. The purchaser of each tract was required 
to pay one-fifth of .the price down, the remainder to be paid in four 
equal annual installments. The proclamation further provided as 
follows: , | | ee 3 

«IE: any purchaser shall at any fine fail to take any payment when it becomes 
due all. rights under his purchase, aud all moneys theretofore paid thereunder 
will be forfeited. All lands offered but not sold, at the sale herein directed, 


shall - ‘thereafter be subject to purchase at private sale in the. areas, under the 
terms, conditions and limitations mentioned in this proclamation at $2 per: acre. 


Prior to the sale under the authority of the above proclamation a 
plat of the ceded lands of the Crow Reservation was prepared upon 
which was marked ‘as reserved certain lands not to be sold because . 
they were coal in character. Some 57 tracts which were sold at the 
first sale were later, upon Fuly 13, 1912, reported by the. Geological 
Survey as containing coal. They were classified August 12, 1913, as 
coal land, the price being. fixed at from $10 to $80 per acre. As to 
these 57 tracts final payment of the purchase price had not been 
made at the time of the classification but such. payments have now ~ 
been made and the question presented is whether final certificate. 


should issue with a. reservation of the coal. pope to the United - 


States or without such reservation. | 
_ You express the opinion that the lands were sold: at me time of .— 
_. their offering, the equitable title vesting at that time, subject to 
defeasance in case of failure to pay the deferred installment. At the 
time of the sale. the existence of coal under these particular tracts was 
not known, in fact they had been in effect classified as noncoal. J 3 
The United States in offering these lands for sale had through the _ 
- Geological Survey classified the areas into nonmineral and mineral.: 
The lands involved were offered for sale as noncoal and were pur-— 
chased upon that basis. It would seem, therefore, that as a matter of 
fair dealing the sale so made should be consummated in the regular 
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manner, that j is with the regular final: sattiaeats: and patent without | 
reservation of the coal deposits be issued. : | 
I am inclined to concur with the view expressed by you that an 
equitable title subject to defeasance vested at the date of the sale, and 
_ there being no known coal under the tracts at that time the purchaser. 
ig entitled to an absolute patent. The act also authorizes the Presi- 
_ dent to dispose of the lands remaining unentered upon such terms 
B and conditions as he sees fit. There is, therefore, ample authority 
- granted by Congress to dispose of the land, even if coal, wpon such 
terms as may be deemed advisable. Even assuming. that under the — 


law it might be within the power of the Department to require these — : 


purchasers to take a limited patent, under the circumstances of the 
sale in which the tracts were offered by the. United States as non- 
mineral, I am of the opinion that absolute patents should be issued. 


The above renders it unnecessary to express any opinion upon the 


questions discussed by you as to whether such sales fall within the ~ 
provisions of the act of March 8, 1909 (35 Stat., 844), and also 
whether the: final proviso of said act moulds require that | a patent 
without reservation be issued. | 

You are accordingly instructed to have final certificates and patents 
without reservation of the coal deposits issued and pursue the same 
| course in similar. cases. 3 


"STATE OF OREGON, 
Decided June be 1915. 


SwAMP Lanpe—KiaMar INDIAN Lanps.. | 
The grant of swamp and overflowed lands made to tie: State 6f Oregon. -by 
‘the act of. March 12, 1860, extends to and embraces swamp and overflowed . 
lands, . lying. outside the diminished Klamath Indian reservation, which at 
the date of the grant were in the. possession and occupancy of said Indians 


put which by the treaty” of October 14, 1864, were ceded to the ‘United so 


States. 


Sean. Assen eae | 3 ee on 
By decision of September 5, 1913, in Comisdones of tie Gael 
ue Office. rejected the swamp io selection, under the act of 
“March 12, 1860 (12 Stat., 3), of the State of Oregon, for certain 
Jands casted | in what is een as the ceded oe Indian — 
and described as the E. 4, Sec. 18, NE. 4, E. 4 NW. 4, N. $ SE. 4 


- -§W.4SE. 4,and E. £ SW. i, See. 24, and NW. 4 and SE. 4 of SW. 4 


Sec. 25, T. On, S., R. 6 E., W. M. The action of in Comin once as 


—_ based upon the departmental decision of June 6, 1918 (unreported),” | 


in the case of the State of Oregon, wherein it was held that the grant 
to the State under the act of March 12, 1860, nea did not extend to 
| the ceded Klamath Indian Lands. ~ al 
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From the Commissioner’ g. feeeee the State has ‘prosecuted an : 
- appeal to the Department. 7 
- The act of March 12, 1860, SUPA, ern the provisions of the 
act of September 28, 1850, granting swamp lands to the State of 
Arkansas and other states, to the States: of Minnesota and Oregon. 

Said act of March 12, 1860, contains this provision: | | 


- Provided: That the erat hereby made shall not include any lands which the " 
government of the United States may have reserved, sold, or disposed of (in | 
- pursuance of any law heretofore enacted) prior to the confirmation of title to 

be made under the. authority of the said act. 7 y 


At the date of the ‘passage of this act the tans iuveived were 


situated within what is generally termed Indian country, and were 


; occupied bythe Klamath and other tribes of Indians. On October | 


14, 1864, a treaty was entered into between the Indians and the United _ a 
States, which treaty was proclaimed February 17, 1870 (16 Stat., - 


107), whereby the Indians ceded to the United States all their right, 
title and interest in these lands, specifically excepting, however, from | 
the terms of said treaty a diminished reservation which was set aside a 
as their home. — | 
The question presented for apaeieratign is one or not the ™ 
possession of these lands by the Indians at the date of the passage of — 
the act.of March 12, 1860, was such a disposition thereof as excepted. 
them from the cant to the State. It has been so frequently held by 
the Department and the courts that the title which the Indians held _ 
to land within the Indian country is the right: of. occupancy, while _ 
the fee thereof remains in the sovereign, that it-is unnecessary to 
cite decisions on that point. The fee title to these lands at the date 
of the passage of the act of March 12, 1860, was in the United States, - 
- subject only to the right of. occupancy of the Indians. The inchoate 
right of the State to the lands, swamp in character, within this terri-. 
tory attached at the.date of the passage of the act of March 12, 1860, 
and was sub} ect. only to the right of occupancy in the Indians... 
The provision in the act of March 12, 1860, exempting: ain the 
force and effect thereof lands reserved, sold or disposed of by the | 
United States, has no application to the case under consideration, as 


there was no reservation or disposal of these lands in 1860. The 


legal title to the land involved was in the United States, and Con- 
gress had power to dispose of such title, subject to the right of occu-. 
| pation in the Indians. The decision of the Department of June. 6, 
1918, in Hx parte State of Oregon, upon which the Commissioner’ Ss 
cae is based, followed the departmental decision in the case of © 
State of Oregon (32 L. D., 664), wherein the question presented was 


. —as.to the right of the Stats to select lands within the diminished. | 


reservation. The latter case, however, has no application to lands 
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| situated without the diminished, reservation, as are those involved __ 


= in the present appeal. The maEePOTIeG decision of June 6, 1918, will - 
no longer be followed. 


The decision. appealed from is reversed, and liken case remanded 


for further action in accordance with the views herein expressed.. 
- LOUTHAIN ET AL. v. MUNZER ET AL. = 300 
_ Decided June 10, 1915. 
: APPLICATION FOR Muwera etl eae ee AFTER HEARING... — 


_. Where an applicant for mineral patent withdraws his application after hear- — 
: ‘ing upon a protest against the same, involving the character of the land, 


any subsequent mineral application filed by him for the same land must — | 


“be. considered and ce in the: Hight of the ee eee at 7 - 
such hearing. ; 

Jonus, First Assistant Sob esa oo 7 | 
October 11, 1910,.F. G. Munzer e¢ ae filed mineral | application 
02710 at. Visalia, Gre for the Fullers No. 17 placer mining 
claim, being lots 4 and 5 and the S. 4 NW. 4, Sec. 24, Fullers No. 
18 placer mining ‘claim, lots 2, 3, 6 and T, Sec. 24, Fullers No. 19 
placer claim, lots 10, -11, 19 ond 13, Sec. 24, Fullers No. 20. placer’ 
claim, SW. 4, Sec. 24, T. 30 S., R. "93 E:, M.D. M. All of these 
claims. were alleged to be valuable for their deposits of fuller’ s earth 
and were located January 2, 1909. | 3 
‘. The above lands were inesitied as oil: land J une 22, 1909, at were 
withdrawn by departmental order of September OT, 1909, pending 
— legislation, being in temporary withdrawal No. 5. By. esse 
order of July 2, 1910, they were included in petroleum reserve No. 2, 
and by Executive order of September 2, 1912, were reserved for the | 
exclusive use of the United States Navy. | 


December 17, 1910, protests were filed iinet ins sr olication by a | 


i Guy Louthain, J. A. ‘Ross, and J. M. Dover, who claimed the land, 
under asserted placer. locations, as oil lands, the locations hee = 
been made in January, 1910.. The protests, as far as here material, 


in brief allege that the applicants had never discovered. any valuable 
- minerals within their locations, it also being further alleged that the 
| deposit of fuller’s earth claimed had no value ‘within the meaning of 


the mining laws. A later protest also asserted that applicants had | 
failed to perform the necessary improvement work. 


After publication of notice and posting thereof, the applicants: a 


paid the purchase price of the land January 9, 1911, and hearing 


i was thereafter held upon the protest, in Sach: the chief: of field — | 


division. intervened on behalf of the United.States. After a lengthy _ 
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trial, in which voluminous testimony was introduced, and while the — 
case was pending before the register and receiver fee decision, the 
applicants, upon August 15, 1912, filed a withdrawal of their appli- 
cation. The. register and receiver transmitted this withdrawal to — 

the Commissioner, taking a ‘view that. It ended all - further a 
_ proceedings. — ie 
_ March 6, 1918, the applicant filed new ipplieseon for patent No. 


~ 04010, embracing the SW. 4, Sec. 24, being the Fullers No. 20 placer. - > 
claim, and No. 04011, for. the Fullers Nos. 17, 18, and 19 claims. 
May 17, 1913, a notice of an adverse claim against No. 04010 was. 


filed by W. S. Lierly e¢. ad., who claimed the land under a location 
as oil land, and who assert they have made a discovery of oil. Pro- 
tests were also filed. September 11, 1913, against application 04011 ie 
by individuals claiming lots 4 and 5 and the S. 4 NW. 4, and lots 
10, 11, 12 and 13, being tracts embraced in Fullers placer claims 
Nos. 17 and 19, inaking similar charges as contained in the original 
_ protest, and ae the land by virtue of oil locations. | 

By decision of December 22, 1913, the Commissioner of the Gen- 
eral Land Office declined to pecent i withdrawal of the first appli- 
cation, No. 02710, holding that the charges in the protest had been 


- sustained, and found that the locations were null and void. By 


decision of January 28, 1914, he afforded the applicants an oppor- 
tunity to move for a new trials: just as if the original decision had 
been rendered by the register and receiver, and motion for review and 


a motion for a new trial having been filed: the. Commissioner, by 


decision of May 23, 1914, readhered to his former view that he had: 
jurisdiction to refuse to accept the withdrawal of the mineral appli- 
cation and to determine the validity of the locations involved ; but 
withheld action upon the motion fér a new trial until the applicants 
had had the opportunity to appeal to the Department. een appeal — 
has now been perfected. 

It will be observed that the so ee directed under the protest 


-- filed were with a view to the denial of the application for patent 


then pending. The locations, or claims as such, do not appear to 
have been made the. subject- matter of the proceeding. A voluntary 
withdrawal of an application, if tendered and accepted, would — 
necessarily result in its rejection, which was apparently the imme- 
diate and. prunary object sought to be accomplished by the hearing 
7 ordered. 

"However, the withdrawal’ was ands i flat a lengthy irial to deter- 
mine the question as to the character of the deposit claimed and 
_ whether the application was based upon a valid discovery. The 
-. applicants can not be permitted by. a withdrawal of their. ape - 

tion to make such proceedings ineffective. ens . 2 oe 
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There j is no “objection to the withdrawal of an geplieatiGns with ts 


the condition, however, that any subsequent application for the game | 


- Jand shall be determined in the light of the testimony so submitted. 
.. Application No. 02710, therefore, should be immediately rejected. _ 
_ The new applications Nos. 04010 and°04011 should be adjudicated . 


: under existing laws and regulations and in the light of the testi- - - 
_. mony already introduced. In that connection, the Commissioner will 


also pass upon the pending motion for a new trial. | 
The matter is accordingly remanded. for further proceedings: in 
| . harmony herewith. . | : 


iit cnsmmmammiahealindied 


“RIGHT OF WAY RESERVOIRS FOR WATERIN G LIVE STOCK. 
- Crecozar. 
[No. 416. 1 

(Addenda to Right. of Way Regulations of June &, 1908, 36 L. oD. 567. _ 


"Paragraph re section 30, is modified to read as follows: 


(A) No reservation will be made for a reservoir of less than 250, 000 gallons 
capacity, and for a reservoir of less than’ 500,000 gallons capacity not: more 
than 40 acres can be reserved. For a reservoir of 500,000 gallons and less 
than 1,000,000 gallons capacity not more than 80. acres can be reserved. For 
a reservoir of 1,000,000 gallons | and less than 1,500,000 gallons. capacity. not 
- more, than 120 acres can be reserved. For a reservoir of 1,500,000. gallons 
capacity or more 160. acres may be reserved. In the case where the water is 
furnished the livestock by. artificial means, such as by windmill, pump, tanks, 
troughs, ete, the regulations requiring a minimum capacity of 250,600 gallons 
may be waived, upon the claimant’s submitting a satisfactory showing that by | 


such ‘artificial means he will be. able to- furnish sufficient water and provide _ 


proper trough, etc., to properly accommodate all. cattle likely | to water at the 
place in question. | | : 
here: Tarracan, 
C omaassioner. | 
wipe Tune: 18, 1915: 
Bo Sweanny, 
Assistant Seoretary. 


_—_ STATE OF CALIFORNIA ET AL, 
Decided Tune 23, 1915, 


= ScHoot INDEMNITY Surzcrron Orr Lanps— Wir Hprawat. 


No title is acquired under or by virtue of a school indemnity selection until 1a | 


the same has been approved by the Secretary of the Interior, and where | 
_ the selected lands are classified as petroleum in character, withdrawn, and — 
_ placed within a petroleum reserve the Secretary is without authority to 
approve the Belecnen for unconditional patent, = 
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Om, Lanps—Wirnprawat-—SuErace PATENT—ACT OF June mie 1914, . 
Section 8 of the act of July 17, 1914, providing that persons who in good faith 
locate, select, enter, or purchase, under the nonmineral land laws of the 
United States, any lands which are subsequently withdrawn, classified, or 
reported as valuable for deposits of oil or other minerals therein men- 
tioned, may, upon application therefor and proof of compliance with the 


| law under which the lands are claimed, receive patent therefor, with reser-. - 
vation to the United States of the deposits on account of which the lands. 


were withdrawn, classified, or reported as valuable, together with the right 

to prospect for, mine, and remove the same, has no application to lands 
' which at the date of that act were embraced within a naval petroleum re- 

serve, to be held * for the. exclusive use or benefit: of me United States: 


Navy.” - 

Jonxs, Férst Assistant Seoretary: 

_ By decision. of December 15, 1918, the Connie isis of a Gen: 
eral Land Office held for cancellation California State indemnity 
selection for NE. 4, Sec. 24, T. 30 S., R. 22 E., Visalia land district, 
for the reason that the land is iaicladed wich a naval petroleum 
reserve. Appeal from that action Panes gs case before the Depart-— 
ment for consideration. 

The selection was filed F ebruary 17, 1908. The iad was the 
drawn: September 14, 1908, for classification by the Geological Sur- 
_vey, ‘and the same was ‘elassified as petroleum-bearing in character, 
which classification was approved June 9, 1909, by the Department. 
September 27, 1909, the land was ee in aid of proposed 
legislation, and it was also embraced within petroleum reserve No. 2, 
by Executive order of July 2, 1910, and placed within naval petro- 
leum reserve No. 1, by order of the President September 2, 1912. 

The selection has never been approved by the Secretary, and the 
Commissioner cited in support of his holding departmental decision 
in the case of State of California et a. as D. eee wherein ‘it 

was held (syllabus) : | | a 7 oe 
No title is acquired under or by virtue of. a school indemnity selection until 


- the same has been approved by the Secretary of the Interior; and where the 
lands embraced in a selection are classified as oil lands and withdrawn under 


the provisions of the act of June 25, 1910, the Secretary is without authority to _ 


approve the selection in the face of such withdrawal; but it should be rejected 7 
without prejudice to the right of the State to submit showing with a view to 
securing reclassification of the lands and to apply anew "therefor in event of 
their restoration. = ° ae 2, 
Inasmuch as the inna appears to be valuable: fee its deposits of — 
oil, the selection was not. valid when made, and could not be approved, 
irrespective of the withdrawal, for unconditional patent, and the only 
~ alternative action to be considered 3 is with reference to the bearing of 
the recent act of July 17, 1914 (88 Stat., 509), with relation to the 
_ case. Said act provides that lands withdrawn or classified as valuable 
_ for deposits of oil or other minerals therein mentioned, shall be sub-— 
| ict to appropriation, location, selection, entry or purchase if other- : 
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wise available: under the nonmineral land awe of the United States, 
subject to reservation to the United States of the deposits on: account 


of which the lands were withdrawn or classified, or reported as 


_ valuable, together with the right to prospect for, mine and remove | 
the same. | 
Section 3 of the act provides as follows: 


| ‘ That any person who has, in good faith, located, selected, entered, or pur- 
-- chased, or any person who shall hereafter locate, select, enter, or purchase, | 
under. the nonmineral land laws of the United States, any lands which are 
: subsequently withdrawn, classified, or reported as being valuable for phosphate, 
nitrate, potash, oil, gas, or asphaltic minerals, may, upon. application therefor, 


and. making satisfactory proof of compliance with the laws under which such — 


lands are claimed, receive a patent therefor, which patent shall contain a reser: - 
vation to the United States of all deposits on account of which the lands were | 


- withdrawn, classified, or reported as being valuable, together with the mew to 


pr ‘ospect for, mine, and. remove the same. 


Prior to the date of said act, the said selection was not valid be- 
cause of the mineral character of the land. It is only valid, if at all, 
to the extent of the surface, with reservation of the mineral deposits 
to the United States. Prior, however, tothe act providing for sur- 
face patent, the Government, in addition to withdrawing the land 
for classification and prospective legislation with reference to the 
disposal of the mineral deposits, appropriated the land and dedicated 
it-to an important public use. The President’s order included same 
within Naval Petroleum Reserve No. 1, to be “held for the. exclusive 
use or benefit of the United States Navy until this order 3 is revoked . 
by the President or by act of Congress.” 7 

Were it to be held that the remedial act sieus mentioned iesaa 
in this case so as to require issuance of surface. patent upon this 


selection, the Government of the United States would not retain the 


exclusive use of the land, for section 2 of the act provides compen- _ 
sation to the surface owner for — caused 1 in | rang and remov- - 
ing the mineral deposits. | | 
For the reasons above stated, ve is Gehevea that i ponieaiak act 
mentioned has no application i in this case, and that the action of the 
: Commissioner was proper. Accordingly, the decision appealed from. 
is affirmed. 7 
FRED PEDERSON ET AL. 
| Decided June 26, 1915. 


TIMBER AND. . STONE AcT—CHARACTER or LAND. 3 . 
| The timber and stone act does not contemplate that lands which: in their pres- 
ent condition are unfit for cultivation owing to the growth of trees thereon ; 
must be disposed of under said law even though the growth is of little | 
or no value, but to authorize disposal of lands under that law it must 
_ appear: that they are chiefly valuable for their timber and are. we for 
cultivation. - | 


fi, 3 4681°—vor 44-1 5 
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Trepee AND STONE PEE rere VALUE OF TIMBER. 
Lands covered by a growth of trees which are of little or ‘no commercial | 
| value when severed from the soil are not subject. to disposal ‘under the : 

_ timber and Stone act as “ chiefly valuable for me 


 Jonus, First Assistant Secretary: 7 
The Department has considered motion for rehearing én re depart- | 
‘mental decision of October 5, 1914, affirming the action of the Com- . 
missioner of the General Land Office, which sustained the local land 
officers in rejecting timber and stone apaleaticns filed May 19, 1911, 
_ by Fred Pederson and Petter C. N. oe respectively, for the 

S. 4 NE. + and 8. 4 NW. 4, ae ee 1, mee: 2, T. 50 N., R. 25 W., 
Duluth, Mines | | 

The contentions of the motion. are not. materially different fon 
those made on appeal. In neither the appeal from decision of the 
General Land Office nor in the motion for rehearing is the correct- 
ness of the statements of fact, as contained in said decision, seriously 
questioned. But exception is taken in the motion to the statement 
by the Department on appeal that the decision of-the General Land 
Office, denying these applications, was “for the reason that the lands 
are held to be adaptable for agriculture, and the timber -upon it to be | 
of little value.” It is urged that these words do not state the ground 
upon which the applications. were denied by the General Land Office. 
That office, in its decision, used the following language: 

In the case of Narver v. Eastman (34 L. D., 123) the Secretary declared that 
the value of the timber or stone in years to come when .a market is provided, 
would justify the office in patenting. the entry. (Syllabus) “ ‘Lands chiefly 
valuable for stone’ are subject to entry under the act of June 3, 1878, regard- 
less of whether or not the stone can, under existing conditions, considering the . 
‘cost of quarrying and: transportation, be marketed at a profit.” The principle 
announced in the case cited above has been extended, it is true, to the future | 
value of the timber or stone upon the land, but if the rule is to be followed, the 
office cannot escape the conclusion that no just comparison can be made with- 
out including therein the future value of the land for agricultural purposes, 

Considering the case upon this basis, it is clear that the timber and stone 
applications must be rejected as there can be very little question that the 
future value of the land when cleared and drained will greatly exceed the 
value of the timber which is gr adually decreasing in value as it dies. . 


Tt is contended that it clearly. follows, from. this language, that 


- the decision of the General Land Office was “based on the grounds 


of the relative future value of the land for agriculture and for tim-| 
ber,” or, as differently expressed, the decision holds “that in deter- 
mining whether an application to enter land under the timber and 
stone law should be allowed must depend upon the future value of 

the land for agriculture.” This, it is claimed, is contrary to the pro- 

visions of the timber and stone law, to the regulations and instruc- _ 

tions issued thereunder, and to the principles laid down by the ~ 

_ Supreme Court in construing said law. If the above language stood — 
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alone it might be susceptible ef the construction fhes: placed upon : 
it, but immediately following. said language and as showing that 


| - the General Land Office decision was not based solely on the. ground 


| claimed, that office stated and found: 


— Quite apart from this consideration of the case, however, the office is of the 3 


> opinion that the timber and stone. applications should not be allowed. The 


land is located in a swampy and untimbered section of the country. No lands 
“within a ‘radius of miles have been entered under the timber aid stone law, 


| and no attempt was made to enter these lands thereunder until after the — 
‘State had built a drainage ditch adjoining, which had begun to drain the’ - 


same. Furthermore, it is shown by-the testimony of witnesses for the defense 

- that lands of a similar character without timber and unreclaimed have sold 
in the same section and could be bought in adjoining sections and townships for 

| from $5 to $6 per. acre, 7 : 

Considering the value of the timber alone, to secure “which the apulieaits 

would have to pay $2.50 per acre, it is evident that if the land contains but an 


average of 9-1/2 cords of mining lagging per acre, as shown by the cruise of | 


the special agent, and could be sold at a. profit of from 55 to 80 cents per cord 
at Palisade, as appears from the costs given by the witness for the defense,. the | 
applicants in this case, after deducting the purchase price of oe 50, ‘would. sus- 
tain a loss per. acre of $1. 18 to 50 cents, 


The motion for rehearing insists upon a strict so olieatian ete of 
the rule or principle announced in the case of United States v. Budd 
(144 U. S., 154), although the character of the land involved in that 
case, both as to its timber and for agricultural purposes, differs very 
materially from the character, in that respect, of the land involved 
in this case. The Supreme Court in the Budd case acopit the find-. 
_ ings of the trial court, which were as follows: | 

It contains excellent fir and cedar timber, pesides hemlock and an -‘under- 
growth of various shrubs and brush; that the trees. are large, tall and straight, 
and sound, and will yield from 50, 000 to 150,000 feet of the best quality of lum- 


ber per acre,.and this testimony and estimate aré not controverted.. The field- 
notes made by the government survey or at the time of surveying the land, more 


than twenty-five years. ago, describe the land as being stony and second-rate, -. : 


and the timber as fir, cedar and hemlock, and the most convincing testimony of 
all is a series of twelve photographs taken near the centres of each legal sub- 


division of the tract: These pictures exhibit, with unerring certainty and faith- 


_ fulness, magnificent trees standing so near together as to force each other to 
grow straight and tall. They satisfy the court that this tract is valuable and 
desirable for the timber upon it, and also that no man would be mane to sub- ~ 
-jugate this piece of forest for the mere sake of. cultivating it. | 


Prior to the hearing i in this case, an ‘appraisement of the land i: in- 
volved was made in accordance with the regulations under the tim-. 


ber and stone law, and the report of that appraisement slows that — | 


the land is “covered with a small growth of tamarick trees, the 


largest of which are five inches in-diameter at the butt and about 


: thirty feet high. About half the trees are dead, due presumably to a 
partially perfected State drainage project in the vicinity of the land. - 
ae drained this land wall be easily cleared and will then be 
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7 raebie agricultural inna ” From testimony of Seer for the » 
Government introduced at. the hearing, and which i is not materially 
controverted, it appears that the iad while swampy in character, 
needs very little drainage, due, presumably, to the fact that in 1910, 
the State of Minnesota constructed a drainage ditch along the west 
side of section 2. There is a sparse growth of tamarack on the land, 
which averages from 24 to 6 inches in diameter and which could not 
be profitably marketed. The cost of clearing and draining the land 
would average about: $25 per acre and the land would then be worth 
about $80 per acre for agricultural purposes. The land covered by 
the. applications is described as consisting “of a black muck top soil 
varying in depth from two to three feet and a clay subsoil and it is 
a very productive soil and well adapted to the usual farm crops. It 


is covered with a light growth of tamarack and small spruce. The 


timber has no commercial value and could only be used for firewood, 
possibly some of it for fence posts.” Some of the witnesses testified 
that lands of the same character as those embraced in the applica- 
tions would readily sell to settlers at from $10 to $15 per acre. As 
_ heretofore stated, the lands are located in.a swampy and untimbered 
section of the country ard no lands within a radius of miles have 
been entered under the timber and stone law. The record sliows that. 
there is a pending homestead’ application for one of the tracts 
involved herein. — : 

The language of the ae and stone fe 1g f “ valuable chiefly for 
timber, but unfit for cultivation.” Immediately following the above 
quotation from the Budd case as to the character of the lands there | 
involved, the Supreme Court stated: | 

If it be suggested that this dense forest might be sigavéa’ off and then the 
Jand become suitable for cultivation, the reply is, that the statute does not con-. 
template what may be, but what is. Lands are not excluded by the scope of. 
the act because in the future, by. large expenditures of money and labor, they 
_ may be rendered suitable for cultivation. It is enough that at the time of the 


purchase they are not, in their then condition, fit therefor. The statute does not — 
- refer to the probabilities of the future, but to the facts of the present. | 


But the Court further said, in 1 explanation of the. foregoing. state- 


_ ment: 


We do not mean ine the mere existence of timber on land brings 3 it . within 
the scope of the act. The significant word in the. statute is “chiefly”. Trees 
_ growing on a tract may be so few in number or so small in size as to-be easily 
- eared off, or not seriously to affect its present and general fitness for. cultiva- 
tion. ... The chief value of the land must be its timber, and that timber must | 
be so ‘extensivs" and so dense as to render the tract asa whole, in its pESBEU | 
state, substantially unfit for. cultivation. 


It was held i in the case of Duncan ». Archambault (35 L, b, 498) — - 


- “Where the character of land sought to be acquired under the ‘timber | and : 
Stone act is put in issue, ony ae that oC may be. allowed only where it 
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appears — the growth of timber thereon is. so. extensive aud 30 dense as to : 
render the tract as a whole, in its present state, substantially unfit for: ce 
tion, and that the chief value thereof is for the timber thereon, | : 


The lands in question are not covered by any extensive, dense, or rel 
sizable growth of trees. On the contrary, they are admittedly very 


small and the principal value claimed for them is for lagging used in 


mining. While the matter of marketing timber is not necessarily — 
a material factor in determining the timber character of land, 
yet it may properly be considered in arriving at the value of the é 
timber. The testimony, even that on behalf of the applicants, shows _ 
that after deducting the probable cost of marketing the trees on this - 
land for lagging purposes, there would remain very little, if any, — 
profits. Therefore, the only theory on which it could be claimed 


that this land is subject to entry under the timber and stone law is — 


that in its present condition, owing to the growth of trees thereon, 
even though meager and of no commercial value, the land is unfit. for 
‘cultivation although the soil is shown to be very productive and 
well adapted to the usual farm crops. ‘This is not what was contem- 
plated by the law, as clearly indicated in the Budd. case, wherein the 
Court said “trees growing on a tract may be so few in number or so 
‘small in size as to be easily cleared off, or not seriously to affect its. 
present and general fitness for ealtivation: ” The chief value of land, 
as a present fact, may be for agricultural purposes notwithstanding 
it is covered by a growth of. trees, which, though of some value in 
connection with agricultural pursuits, are, mevartholes, of such small 
value comparatively and commercially that they can not be marketed. 
except at a loss or at very little profit. While land may not be put to 
present use for. agricultural purposes—that is, actually cultivated— 
owing to its condition, yet it does not follow that its chief value is 
not for such purposes. In other words, the timber and stone law does 
not. contemplate, because in its present condition the land is unfit for 


cultivation owing to a growth of trees thereon, it must be disposed of — 


under said law even though the growth is of little or of no value. 


To authorize disposition of lands under said. law, it must appear = 


that they are. chiefly valuable for their timber and are unfit for 


cultivation. The difficulty, so far as the present motion 1 is concerned, : ce 
appears to be in concluding from the Budd case. and the depart- ee 


‘mental regulations that the chief value of land can not be for agri- 
‘cultural purposes where there is a growth of trees thereon which — 


renders it unfit for cultivation and prevents its immediate utilization. 


- for such purposes, and that there can be no such valiie-therein sepa- 
rate and apart from a future value arising from an expenditure of 
large sums of money in rendering the land suitable for cultivation... 
_. The facts in this case are very similar to those in the unreported 
~ case of Swartout J ohnson, from the same land district, In which - 
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the Department rendered decision March 28, 1913, ‘and wherein it. 
was said: 


| Even if ee expense of removing ther efrom the water and brush. should 
amount to $25 an acre, as testified to, their chief value, -presently and pro- 
spectively, is unquestionably. for agriculture and not for timber, which is, as 
| stated, not such in kind, amount or value as to bring these lands within the 
_ purview. of the timber and stone law as construed by the Supreme Court. 


_ It follows that lands covered by: a growth of trees, which are of 
little or no commercial value when severed from the soil, as in this 
CAB, are not subject. to disposal under the timber and Sone. act: as 

“chiefly valuable for timber.” Departmental decision of October 5,. 
1914, will therefore be adhered to, the motion for roeine being 
hereby denied. | 3 


i. JOSEPHINE M. LOCHER.. 
Devided June 26, 1915. 


THREE-YEAR - Homustesp—AcTuaL ee ee ree ee RESIDENCE. 

Proof submitted under the three-year homestead law must Show actual resi- 
dence upon the land entered for at least seven months each year for three 
years, and the land department is without. power to extend the privilege 
of constructive residence for absences coring the seven months’ periods. 

RESIDENCE—TEMPORARY ABSENCES. 

The requirement that the entryman shall actually reside upon his claim for 
severi months each year does not preclude short absences for the purpose 

of going. to market or other short absences such as are ordinarily neces- 
sary and incident to the conduct of a farm. 

AcTUAL RESIDENCE—VisITS TO CLATM. | - | 
An entryman who is upon. his homestead one or two aig each week for a 

period of seven months each year can not be held to actually reside thereon 
within the meaning: of the three-year acl no meee what may be the cause 

‘of his absences. ; : : 

RESIDENCE, CULTIVATION, AND aeovaliEae UNvER THE GENERAL Law. 

Prior to the. act of June 6, 1912, the homestead. law prescribed. no exact 
amount of residence, cultivation, or improvements as a condition to making 
final proof, merely requiring the entryman to show, within two years after 
the: expiration of five years from the date of his entry, that he has “ re- 

' gided upon or cultivated the same for the term of five years immediately 
succeeding the time of: filing the affidavit.” | 3 | 

Resection of THREE-YEAR PRoor—ENntry Herp Inracr.. : | 

Where proof: submitted under the three-year act is rejeeted for insufficient 
Showing as to residence, the entry, if made prior to the date of that- act, , 
should be held intact, subject to the submission of further proof, after the 
expiration of five years from the. date of the entry, under the laws, rules, 
and. regulations in force at the time the entry was made. 


JONES, First Assistant Secretary : _ 
Je ossphine. M. Locher has filed motion for rehearing in ihe above- 
entitled case, wherein departmental decision was rendered January 


c 
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_ 29, 1915 [not eepertedy: affirming the decision of the Commissioner of | 
the General Land Office of November 10, 1914. : 


It appears from the record that on eae 31, 1910, ei eer re: 

. made homestead entry No. 05283, under the act of February 19, Hee _ 

(35 Stat., 639), for the S. 4 SE. 4, Sec. 27, S.4 SW. 4, Sec. 26,N.$ 
NW. 4, Sir, 35, N. 4 NE. 4, Sen d4, T. 25 ae R. 30 E., ny? 300 


acres, Burns, pene land district; that shie established residence on 

_. the land June 8, 1911, and submitted final three-year proof thereon — 
— June 12, 1914, ander the provisions of section 2291, Revised Statutes, | 
as amendad by the act of June 6, 1912 (87 Stat., 123). a 


Her proof was rejected upon the ground of insufficient residence, ; ; eo 
the Commissioner holding that “ the act of June 6, 1912, contemplates — 


and requires the maintenance by an entryman of ache! residence upon. 
the land entered for at.least seven months each year for three years, 


and this statutory requirement precludes the land department from _ 


‘extending the privilege of constructive residence. during such periods 7 
on account of absence due to election to office or for any other reason,” - 
citing the case of Edward Gardner (49. D. get) s and, as stated, said 7 
decision was affirmed by the Department. 


. The record discloses that the entrywoman during t the time Ree 3 
_by the proof was employed as a teacher in the high school at Burns, _* 


distant about eighteen miles from the homestead ; that. because. of this 
- distance it was impossible for her to go to her ee daily and return 
every night. to the land, but that during the school year's of 1911-1912, — 


1912-1913, 1913-1914, she would return every Friday evening or Sat. 7 


urday morning, remaining until Sunday evening or Monday morning, 


__ and that she maintained. her home there to the exclusion of one else- 


where, keeping her furniture and personal bélongings in the house she 
had erected on the land. - It is shown that she spent all her vacation — 
and holidays on the land, except an absence from June 15, 1911, to — 
August 1, 1911, attending the University of Chicago, and lives weeks . 


in July, 1912, whien she made a trip to Portland, Oregon, to have her 
eyes examined and treated. It is further shown that the land has ~ 


been improved by the construction of a double box house and porch, 


10 x 12 feet, ceiled and papered, and that same is amply furnished. : | 


_ with all the necessary household furniture and cooking utensils, a 
barn 12 x 16 feet, granary 6 x 12 feet, well and wire fencing, the total . 
valuation of the improvements. being approximately $1200. It is. 


-. shown that 40 acres were cultivated in 1912 and 1918, 80 acres in 1914, © | 


‘and 100 acres prepared and seeded to grain in the fall of 1914 for the © a _ 
season of 1915. As further evidence of her good faith entrywoman —~ 


states that she has made a garden each year, inclosing same with a 
_ rabbit proof fence, and has planted trees, vines, shrubbery, flowers — 


7 ; and: several varieties of berry bushes, beta compelled at times to 


- canny water from : a long epstance to keep her vines and bushes alive. 
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A protest was filed against said proof by one, H. M. ‘orton: but | 


agit was not sworn to and not corroborated this protest was properly 
dismissed by the Commissioner. — 


“The law in force at the date of said original entry, eettion 2991, 


— Revised Statutes, commonly known as the five-year homestead law, 


ety, 


prescribes no exact amount of residence, cultivation, or improve- 


| ments as a condition to the making of final proof, simply requiring 
claimants at the expiration of five years from date of entry or within | 
two years thereafter to prove by two credible witnesses: es 


‘That he, she, or they have resided ‘upon or cultivated the same for the term 


of five’ years immediately succeeding the time of filing. the affidavit. 


As amended by the act of June 6, 1912, supra, however, different 


conditions and limitations are imposed upon homestead entrymen 
who seek to take advantage of its provisions. Under this law, | 


generally known as. the three-year homestead law, the maximum 
period of residence is therein reduced to three years from the date 


of entry, and upon the submission of final proof entrymen must show: 


that they have “actually resided upon and cultivated the same for the 


term of three years,” with the proviso, however, that: 


Upon. filing in the local land office notice of the beginning of. such absence 
the entryman shall be entitled to a continuous leave of absence from the land 
for a period not exceeding five months in each year after establishing residence, 


and upon the termination of such absence the entryman shall file a notice of 


such termination in the local ‘land office, but in case of commutation the fourteen 

months’ actual residence, aS now required by law, must be shown. 
, Tt. will be noted thatltihe statute permits a leave of absence from the _ 

and for not exceeding five months each year, but at the same time — 


/ Yequires the maintenance by entryman. of actual residence upon the 


land for at least seven months in each year for three years. This 


~ statutory. requirement of actual residence upon the land entered for 


at least seven months in each year for three years precludes the 
Department from extending in such cases the privilege of construc- 
tive residence during absences in the seven months’ periods, when | 


_ actual residence is required by the statute, and one who is on the 


homestead one or two days each week for a period of seven months 


in each year can not be said to have actually resided thereupon, no — 
matter what occasioned the absences. This does not mean that an 


entryman can not go to market or be away for short periods of a. 
few days at a time upon necessary business, but it does not permit 


_ the maintenance of actual residence in town for five or six days of the 
- week and a visit to the claim on Saturdays or Sundays during seven _ 
months of the year. ‘The Department is, therefore, without discre- 

- tion in this matter and must conform to the express requirements of — 

the statute. In the case of entries made or proof submitted under the —__ 
so-called three-year homestead law, seven months aciwal residence for 
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each year for three years must be sora continuous actual resi- . 
| dence for fourteen months in commutation of final preoh) as the 
case may be. | | 
In the case at bag Miss Locher had the benefit of the fe ee | 
i leave of absence per year permitted by law, and during the remain- 
ing seven months she admits she did not maintain her actual resi- 


dence: upon the land entered. She agrees that she could not have 


done so and taught school eighteen miles away, returning to the 


~~ land each night and going to her duties each morning—that_ this 


would have been impossible. While she has abundantly proven her | 
good faith by her improvements and cultivation, of which the 
Department is fully convinced, yet, as stated, seven months actual 
residence each year for three years has not been shown and, there- 
fore, the final proof submitted can not be accepted. | 
The entry will remain intact, subject to submission of further . 
. proof, which may in this case, the entry having been made prior to. 


June 6, 1912, be submitted under the laws, rules, and regulations in 


force at the time of the original entry (generally known as the five- 
year homestead law) , upon or after the expiration of five years from 
date of such entry. Or three-year proof may be submitted upon a 
showing that she has cultivated the land and resided cpeeuee for | 
seven months in each year for three years. 
Motion for. rehearing accordingly denied. 


ORIN D. POOL, - 
- Decided June 26, 1915. 
New Mexico Scrroor. Grawr—Natrowar Fornsts—SerrieMENT. | 
Section 6 of the New Mexico enabling act of June 20, 1910, operates to. - 
| reserve sections 2, 16, 82, and 36, within national forests, for the. benefit : 


of the State, where not otherwise appropriated at the date of the passage 
-of that act, ‘the vesting of title under that act being postponed until such 


_ lands shall be restored. to the public domain; and upon restoration of any 


such sections the inchoate right of the. State, which was imminent over 
the lands, immediately attaches and becomes effective and prevents the 

- .. attachment of any. coe under: a settlement initiated after. the. date of 
the act. | ; | | 


J ONES, First Assistant Scoretary: , os - 

Orin D. Pool has filed a motion for rehearing { in the auattsr of his 
homestead entry made November 20, 1911, for NW 4 SE. 4, NE. 4 
SW. 4, and 8. 4 1 SW. 4, Sec. 2, T. 14 8, Rot W. N. M. P. M., ia | 

~ Cruces land aisteict New Mexico: | 

- September 2, 1914, the Commissioner of the Genet Land Office 

held the above entry for cancellation, because made for lands not 


subject to disposition under the para JaWE; by reason . of the | - 
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claim of the State of New Makes arising under its school- Tani raat 7 
contained i in section 6 of the act of June 20, 1910 (36 Stat., 557). | 

February 25, 1915, upon appeal;. the Department ee the 
Commissioner’s decision and stated that upon the elimination of these 


lands from the national forest in 1911 title thereto, under thé en- 7 


 abling act, supra, vested in the State, and that the land department 

was ‘without power or authority to sustain the homestead entry. — 

The claimant now contends that as his settlement and homestead 
_ entry antedated the admission of the State under the President’s 
- proclamation of January 6, 1912 (87 Stat., 1723), title to the lands 
did not vest in the State or then Territory, and that as the lands were 
_ never withdrawn by the Secretary of the Interior or by the President, 
_ the entryman’s claim should be respected. The State has filed no pro- 

test, and through its Commissioner of Public Lands, on September 1, 
1914, indicated that no protest would bemade. 

in the brief filed in support of the motion counsel elaborates the 
contention that the grant to the State did not arise or attach until 
the State of New Mexico was ‘actually created and there was a grantee 
in existence capable of taking, and further, it is urged that under sec- 
tion 6, supra, authority is found for the State to make indemnity 
aiccaan on the basis of these tracts under the facts here disclosed. 

From the record it appears that said section 2 and certain other . 
_ lands theretofore included in the Gila National Forest were, by proc- 


lamation of May. 9, 1910 (36 Stat., 2694), to be excluded from the 


forest, and that such exclusion was to take effect on March 1, 1911. — 
. That proclamation further provided as follows: . 


. The lands excluded from the Gila N. ational Forest, in accordance with this. . 
: proclamation, which are not embraced in withdrawals for administrative sites 
for use in the management. of the forest, or in any other withdrawal, reserva- 
tion, or appropriation, shall be restored to the public domain, and become sub- 
ject to settlement under the general provisions of the homestead laws on or 
‘subsequent to: March first, nineteen hundred. and eleven, after such notice by 

| publication as the Secretary of the Interior may prescribe, but shall not become 
‘subject. to entry, filing, selection, or other form of appropriation until the expira- 
tion of thirty days from the date so fixed by him, and no person will be per- 


mitted to gain or exercise any right whatever. under any settlement or occupa- . - 


| _ tion begun prior to such date, and all such settlement and occupation are © hereby ‘ 
forbidden. | 
On April 20, 1911, the Depend paproved ih Commissioner’ s 


notice for the restoration of the eliminated lands: That notice pro-. 


vided that the tracts therein described, if not otherwise withdrawn or 
reserved, were to be restored to the public domain on July 3, 1911, 
- and gould become subject to settlement on and after that date, but nee d 

to filing, entry, or selection until after August 2, 1911. That notice 


concluded as follows: 


“Warning is hereby expressly given that under the President’s ieSelamiation no -|- 


person will be permitted to gain or exercise any right whatever under any settle- :. 
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. — or occupancy begun after March first, nineteen fiundred and. eleven, and 
prior to July third, nineteen hundred and eleven, and all such settlement or. 
- occupation is. hereby: forbidden, and those settling in violation of the President’s 

‘proclamation are liable to be ejected. | 


The entryman alleges and claims: gottlamiant and résidence upon the 
tracts from March 1, 1911, and subsequent improvements thereon to 


_the value of $1,750. His application. was executed September 13, 2, 


1911, was filed in the local land office, and entry thereon allowed 

~ November 20,1911. From the above it will be seen that his settle- 
ment and occupancy asserted prior to J a 3, 1911, were enrenne 

and unauthorized. 
Section 6 of the enabling act reads i in ce as follows: 


That in addition to sections sixteen and thirty-six, heretofore: Senta to the : 


Territory of New Mexico, sections two and thirty-two in every township in —_ _ 


said proposed State, not otherwise appropriated at the date of the Dassage of 
this act, are hereby granted to said State’ for the support of common schools. 
And provided further, That the grants of sections two, sixteen, thirty-two, and 
thirty-six to said State, within national forests now existing or proclaimed, | 
_ shali not vest the title to said sections. in said. State until the part of said 
national forests embracing any of said. sections is. restored to the public domain. 
_ It is obvious that at the date of the passage of the above enabling 
act, these lands were not “ appropriated ” by this claimant. When 
the administrative procedure was completed, which effectively re- 
stored the tracts to the public domain, the inchoate claim of the 
future State, which was imminent over the lands intervened and in-— 
_ tercepted any settlement or homestead claim initiated after the date 
of the act. The statute, in effect, at least, operated to reservé and 
withdraw said section 2 upon its fostoration to the public domain for | 
the benefit of the orant made to the proposed State. The rights of 
the State, under the circumstances, are paramount to the claim of this | 
homesteader, and as such, must be respected. - | 

The judgment. heretofore rendered, holding this entry for cancella- | 
tion, 1s correct. The motion for rehearing 3 is denied. | 

| NICHOLAS VAN GAS, : 
_ Instructions, June 26, ‘1915. 


: “Parent—Venen OF Compzerzp Homusrnan. | , 

| _ There ig no provision of law whereby the vendee of a completed Honiestedt 
- entry may be substituted in the patent to be issued thereon as the patentee, | 
~ but patent in Such case should issue in the name of a entryman. 


Jonus, First Assistant Secretary: 


The above entitled case has been the subject se départmental’é cea 
7 ‘sideration, and by decision of October 99, 1914, and supplemental in- 


_ structions of December 5, 1914, you were directed to issue patent to 
the’ entryman. ; . 
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The homestead entry was made December 16, 1909, by Nichols 


Van Gass, for lots 5 and 7 and the NW. } NE. 4, Sea: 1, and lot 3, Sec: 


8, T. 26 S., R. 3 E., N. M. M., Las Cruces, New Mexiéo, subject to the » 

_ provisions ic the Reclamation Act. The case has recently been sub- — 
_ Initted informally for departmental consideration, in connection with _ 
-.a similar case of Johan C. Viljoen. The question respecting the 
ee of patent was taken up with the Reclamation Service, and — 

_ that office reported the lands could not properly be relieved from the 


reclamation withdrawal; but that, upon proper proof, and execution _ 


of the form of water- ariptit application submitted, patent could be | 
issued for the land embraced in the entry, as a farm unit, and that — 
the proportionate charge of the construction cost would be § a Tien 


_ against the land under the water-right. application. 


- You are, therefore, directed to proceed in accordance. with instrue- 
tions heretofore given, providing the entryman. executes the water- 
right application, j in accordance with the forme attached to the papers 
in the Viljoen case. — | | | 
Notice has heretofore been taken of the assignment made by the 
entryman to Nelle D: Sperry of lot 5, Sec. 7, and lot 3, Sec. 8. Said 


assignment was made after. a baiesion of proof by the entryman of . 


_ residence, cultivation and reclamation, and it was accepted by your 
office May 21,1914. By instructions of December 5, 1914, you were 
advised that patent should issue to Van Gass for all of the land — 
’ embraced in said entry, notwithstanding it now appears that subse- 
quent to the. submission of such proof he assigned a part of the Jand -: 
to one Sperry. At date of sale Van Gass. was entitled to patent 
under section 1 of the act of August 9, 1912 (37 Stat., 265), and 
there is no provision of law whereby the vende of a completed home- 
stead entry may be substituted i in the patent to be issued thereon as 
the patentee. The act of June 23, 1910 (36 Stat., 592), has reference 
to assignments of uncompleted entries, and the submission of proof : 
_ of reclamation by the assignees. | 

No action need be taken with reference to the assignment. “That 
is a transaction solely between the entryman and his assignee, and 
with which the Government has no concern. : | 


7 JAMES VANDERPORT. | 
Decided June 28, 1915. 


| itietigaes aici nae or MARCH A, 1915—Serrtement. 


a . The act of March 4, 1915, validating certain enlarged homestead entries Bye 


persons who. had theretofore made homestead entries for less than 160 
. acres, is applicable only to entries made prior to J anuary 1, 1914, and 
furnishes no authority for allowing entry upon a BeLulement initiated prior 

— to Phat date. : . 
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Jonns, First Assistant Seopeteys 
James Vanderport appealed from decision of February 4, 1915, 
rejecting his homestead application for N. 4, Sec. 15, 7. 36 XN, RB. 
13 E., M. M., Havre, Montana, on the ground that he had exhausted - 
his ioeiead right by the prior entry for which he received patent. - 
-. September 27, 1878, Vanderport made homestead éntry for SE. 4, 
o Sec. 7, T.5 N.,R.17 W., 6th P. M., Bloomington, Nebraska, on which ~ 
_ patent duly issued to hie: He silewes settlement in the spring of . 
1909 on the land now applied for, having been informed that he was 
entitled to an entry under the enlarged homestead act, hits former 
entry, a technical quarter section, containing only 153 acres. He 
claims benefit of the enlarged homestead law as interpreted at the 
time of his settlement and of the act of March 4, 1915 (88 Stat., 1162). 
In Saavi Storaasli (40 L. D., 193). entryman had made a former. 
homestead entry in Minnesota for 157.33 acres. Under the enlarged 
homestead act he was allowed entry for 160 acres at Glasgow, 
Montana. He sought to amend that entry to describe other land 
because of the worthless character. of the tract originally entered. 
‘The Department held that : : 


- When claimant made the Minnesota. entry for a technical quarter-section of 


- land, and after five years’ residence thereon obtained title thereto, he exhausted | 


his homestead right. The fact that’ the land thus patented lacked a little more 
‘than two acres of making 160 acres, did not give him the status of a qualified 
homestead entryman or the right to enter under the enlarged homestead act 
an additional 320 acres of land. 


In instructions of April 2, 1912 (40 L. D. 526), it was sheld that: 


Section 6 of said act of March 2, 1889, qualified a person who has entered 
“a quantity of land less_ than 160 acres” and who is otherwise within its 
provisions, to enter under the homestead. laws “so much additional land as. 
‘added to the quantity previously so entered by him shall not exceed 160 acres.” 
This does not restore ‘such person to the full qualifications of a homestead ~ 
entryman but confers a special and limited privilege—limited to the right to 
make an additional. entry for lands of area to be measured by the difference in 
acreage between 160 acres, the full homestead right given by section 2289 of: the 
Revised Statutes, and the. number of acres actually entered thereunder. In. 
other words, the right granted by the act of March 2, 1889, is the right to enter. 
. additional.land in amount limited to meet the deficiency existing between | what 

— originally entered under the homestead laws and 160 acres. . | 


So the right of additional entry given by the act of. March 2, 1889, is neces- a 
sarily confined by its terms to an acreage wholly inconsistent with the theory . — 
that 820 acres may be entered under the enlarged homestead act. Nothing di, 2-3. 
_ the enlarged homestead act precludes the exercise of such right of additional — 


entry within the area designated for entry under that act; but the grant of 
| additional right is not thereby enlarged as to such cases. It is such right only 
. as might be exercised elsewhere upon the Dube domain of the United ‘States 
subject 1 to homestead entry. 2 
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"Considering then the case above cited, the instruction proceeded : 


It was not intended by this to say, even inferentially, that the case would 
have been different if the deficiency in the original entry had been large enough 
under the act of March 2, 1889, as administered, to entitle him to an additional 
homestead entry for forty acres of land. That case was decided upon its own 
facts. The discussion was confined to such facts and nothing found therein 
| justifies the rule which. you say now obtains in your office with reference. to 
this question.. 


The act of hance 24, 1912 (BT Stat., 506), was pied: té sana ae 
-valid entries allowed by the Commissioner of the General Land Office 


under epee as to the effect of the decision in Storaasli’s a 


case. | 
In Lottie M. Upham: (49 L. Ds a ib was s held that: said enative 
act— | | : . 
by its terms, validates enlarged porestendl ae a6 in cases where the 
entryman “before making such enlarged homestead entry, had acquired title 
to a technical quarter section of land under the homestead law.” In this case 
Upham’s prior entry, on. which she secured patent as stated, was not for a 
technical quarter section of land but. was in part for lands in one quarter section 
and in part for lands in another quarter section, namely, for the NH, #1 NW. ¢ 
and Iots 1, 2, and 3, Sec. 31, T. 154 N.; R. 82 W. 

Benefit of the act of August 24, 1912, was therefore denied to . 
Lottie M. Upham. _ 

In the present case Vander pores ence entre was for a technical. 
quarter section and, had he ever obtained an entry, it would have been . 
cured by that act, but as no entry was ever allowed to him there*was 
no mistake on the part of the land office to be condoned. | 

The act of March 4, 1915, » SUPTA, provides: 


That all pending homestead entries made in ‘good faith prior to panes 
first, nineteen hundred and fourteen, under the provisions of the enlarged home- 
stead laws, by persons who before making such enlarged homestead entry had: 
acquired title to land under the homestead laws and therefore were not qualified - 
to make an enlarged homestead. entry, be, and the same are hereby, validated, 
if in all other respects regular, in all cases where the original homestead entry 
was for less than one hundred and sixty acres of land. , 3 


‘This act is not applicable to the present case because no entry had 
been allowed, nor was there any valid settlement under the home- 
stead laws for which entry had been refused. . | 

It was held in Wunderlich v. Selvig (40 L.-D., 355) that a sedis 
under the enlarged homestead act, ‘on ii ieeevedl land, was entitled 

to have his settlement relate back-to the date fixed by ihe Secretary of 

_ the Interior in making designations under the act and that a settle-_ 
ment on unsurveyed land may be enlarged by a settler to embrace _ 

designated lands up to the full quantity of 320 acres, if no right of - 
any other settler was thereby prejudiced. This is no authority for 
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: allowing an entry to a, person not qualified under the enlarged hone 
stead laws. | 

Vanderport’s sontantions: therefore, are not well founded and the 
i decision of the Commissioner i is affirmed. 


SANTA FE PACIFIC’R. R. CO. ET AL. 
| Decided June 29, 1915. 
C 'ANCELLATION OF aiaea PATENT—ACT or APRIL 23 1904—ReviwquisHMEnt. 
‘The provision in the act of April 28, 1904, that"upon the cancellation of trust 
- patents on Indian allotments under that act by the Secretary of the Inte- 
' yior, “such Jands shall not.be open to settlement for sixty days after the 
cancellation, ” has no application where the patent is canceled upon volun- , 
— tary relinquishment by the allottee, the lands in. such case becoming subject ~ 
to appropriation without id ae the se of ae days 1 om the 
- date of cancellation. 7 oo 
JONES, F inst Assistant 8 coretary : | . 
A. J. Schmidt, attorney in fact for the Santa Fe Pacifie Railroad 
‘Company, appealed from decision of May 18, 1918, holding for can-— 
cellation the railroad company’s lieu selection 029407 for NW. 4 
SW. 4, Sec. 22, T. 21 N., R. 7 E., M. M., Great Falls, Montana, land 
district, on ihe ground thst it ie prematurely filed and that the 
— land at the time of its filing was not subject thereto. — 
October 18, 1912, the railroad company’ filed its selection. The 
land was formants Banpeceds in trust patent on an Indian allotment. 


-. made to one Maggie Wetzel for her minor child, which was relin- — 


quished by her and the allotment was canceled September 9, 1912, 

and. notation . was made muereoe on the records of the local office. 
~ October 15, 1912. | — | 
The Commissioner held that the land was not aulceet to entry or 
- selection until sixty days after notation of the cancellation had been’. 


made on records of the local office. This holding was based on the — | 


act. of April 23, 1904 (33 Stat., 297). This act.provided that the 
Secretary of the Interior was empowered. to cancel trust patents in 

case (1) a double allotment had been erroneously made to the same 
person, or (2) had been made to an Indian by an assumed name, or 


- (8) that error in description of the land was made j in the pee The ae 


act then provided: 


and no pEOciaeiton: shall be necessary. to’ open to settlement the lands to 


_ which such an erroneous allotment patent has been canceled, provided such 


lands would otherwise be subject. to entry: And provided, That such lands 3 

shall not be open to settlement for sixty days after such cancellation. -a) 
The appeal assigns error in the decision that cancellation in this — 
case was not made under this. statute but was the ‘voluntary act of 

- the allottee who nes | o 3 
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The act of April 23, 1904, supra, nioeded for jane etos ns the 
Secretary of- the. Interior of an Indian allotment on either of the © 
_ three grounds stated. Such cancellation might be in invitum, the 
Indian not consenting. Sixty days were therefore provided as a | 
period during which other appropriation of the land should not be — 

made, that the Indian might seek relief from such an order of the — 

Secretary. The words in the proviso that such lands shall not be 
- opened to settlement related to the action of the Secretary upon the | 
ground stated in the foregoing provision of the statute. It isthe 
general rule in statutory construction that a proviso limits what pre- 
ceded it in the statute and giving this proviso that effect it withheld 
from other appropriation only such lands as had been restored to the 
public domain by action of the Secretary for the reasons stated in the 
statute. It was not intended to have any effect upon lands volun- 
tarily relinquished by the Indian over which the Secretary had exer- 
cised no such power as was conferred by the statute. It is therefore 
clear that the land had become subject to APPrOpE ation: when the . 
railroad company made its selection. 

In this case is a protest by Enuxis Beane an. Indian of the 
Piegan tribe, who applied, January 25, 1918, for an allotment of the 
land in behalf of her minor child, Roland Buckland. As her appli- 
cation was not filed until more than sixty days after cancellation of 
the previous allotment, her objection to the selection is purely tech- - 
nical. Had the railroad sélection been withheld until fully sixty 
days after the relinquishment, it would not avail her for it would 
still precede her application for allotment. The decision, however, - 
— is not placed-on the ground of the lateness of her application but that. 
no period of sixty days withholding the land from other eee 
_ tion could arise under the act of April 23, 1904, supra. 

‘The decision is reversed and, if no other on ection apres the rail- 

‘road selection will be erporey : =, 

‘STATE OF WASHINGTON v. SCHWERDFIELD, 
Decided June 30, 19185. 


 “‘Pracrton—Contisr--Huannvea, 7 | 
A. contest against an entry by. one. claiming an ‘interest in or secking to — 


acquire title to the land is entitled to a regular hearing at which he may _ 


submit testimony in support of the contest, and it is not sufficient that he is | 

- notified of the date for the submission of final proof upon. the entry and 
| given opportunity to- appear and cross-examine the final-proof witnesses; _ 
- and failure of the contestant to appear, after notice, at the taking of the 

_ final proof, in nowise affects his right to a hearing on the contest. | 


Je ONES, First Assistant Secretary: 


~The State of Washington appealed from the gage of January — 
28, 1918, by the Cannmisioner of the General Land Office, denyinga. 
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hae upon its pate against the hinted entry of George W. - 
_Schwerdfield, for the SE. 4 NW. 4, NE. + SW. 4, and W. 4 SE. 4 


. Sec. 16, T. 85 N., R. 41 E., W. M. » Spokane, Washington, land dis. eae 


trict. 


: Said joven was. ee in the field ce ine 12, 1907. 
The plat was approved J uly 13, 1908, and. ones, filed 3 in the local 
. office April 14, 1909. | 


a April 16, 4909, Schwerdfield ede nenieacad entry tor aid tracts, . : 
| alleging settlement. March 4, 1907, and improvements valued : at 


$1,000... March 26, 1912, the entiryman: gave notice that he would offer. 
— final proof on May 14,1912. The State of Wasueion was 8 specially 
notified thereof ander instructions in 80 L. D., 607. OW 
April 5, 1912, the State of Washington filed 3 in the local land office | 
a protest against said entry, and an application to contest the same, 


contending, first, that title to lands in sections 16 and 36, in every . _ 
township in the State, passed to the State under its school. grant, - 


a whether surveyed or unsurveyed, if of the character and status speci- 


‘fied in the grant, and: that, therefore, no valid settlement under the. 


public land laws could be ads subsequent to-the date of said act on | : 


any lands in said sections; second, the State alleged that the entryman’ 


did not settle upon said lands prior to the date of the survey in the ~ 


field; and, third, that he had not lived on the land more than one-half 


of the time since survey. The State asked to be allowed to contest 
the entry on the grounds stated. 
_ The entryman appeared on the date aged aa sibanesd final 
-. proof. The State did not appear to cross-examine the final-proof. 
witnesses or to offer any evidence against the entry.. The local offi-. _ 
cers suspended the proof and forwarded the case to the General Land . 
_ Office for consideration. The Commissioner in the decision. appealed. 
from held that the final proof was sufficient, denied the first conten- ~ 
_ tion of the State, as a matter of law, and further held that because of ~ 


the failure of the State to appear on the date set for the final proof, — 4 


_ after due notice thereof, it was precluded from disputing arly of the 
_ facts established by the record, stating, however, that, if the State 
could submit satisfactory reason and explanation for failure to ap- 


ca pear at final-proof hearing, the matter of the application for a hear- 
z ing would be further considered in connection with such showing. 


In connection with the appeal the State makes an explanation as 
to why it failed to appear at the taking of proof. It is stated in’ 


_ substance that. the submitting of final proof by the entryman in 
no way affects the right of any party to institute a contest against 
~ such entryman for the purpose of showing his entry was not made 


in good faith; that according to the Rules of Practice the right to 
: such contest. is extended to any person oe a MPEODS: appvennen, 
-46a1° —vor. 44—15—10 - | 
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in accordance with such rules; that the State has never been re- 


_ quired in the past to appear when the entryman was offering his 
final proof and cross-examine his witnesses, in order to contest the 


_ good faith of the entryman in filing his entry; that the State had no 
- reason in this instance to believe that a different rule would. be 
adopted, having never been served with notice to such effect; that 


“the State is entitled to have the entire case tried out and heard and. 
disposed. of under its application to contest at the hearing before 


the local officers and upon the charges and allegations of its appli- — 
- cation; that a great many matters are gone into at the time of the 
offer. of final proof which are immaterial in many cases to the issues. 
presented by contest; that in the present case the State should not 
be denied the right to contest upon the grounds that it had failed’ 
to appear, when it had not been served ‘with. notice to that effect, 
especially is this true in view of the fact that for several years past 
the State has been permitted to-contest homestead entries, where it 
has been notified of the offer of final proof, and had made No ap- 
pearance until a subsequent date. 

Upon the first contention of the State, that it is entitled to the 
lands i in sections 16 and 36, regardless of settlement thereon prior to 
survey in the field, the Department concurs in the view expressed 
_ by the Commissioner, denying the contention of the State. See 

Washington v. Geisler (41 L. D., 621), and Fannie as v. 
State of Montana, April 14, 1915. . 

The other allegations of ie State present iigtias proper for a 
hearing on the contest. A protestant against final proof. is per- 
mitted to appear at the taking of.such proof and cross-examine the 
final proof witnesses, and may also offer evidence in opposition 

thereto. A distinction should be observed, however, between a con- 
test by a person claiming an interest in land or seeking to acquire 
_ title thereto, and a mere protest by a person claiming no interest in 

the land or seeking to enter the same, but appearing as a friend of 
> the Government and in the public interest.. In the latter case there 
— is usually no occasion for setting a different date for the hearing of 


testimony. The protestant can not complain of the action taken — 


_ on the protest, and it is entirely discretionary with the Government 
officials as to whether a hearing shall be had thereon specially or 


- whether the matter may be disposed of in connection with the final 


proof. A contest contemplates a more extended hearing and in- 


| volves the alleged: right of an adverse party in connection with the 7 
land or an effort: by him to acquire title thereto. Rule 1 of Practice a 


| : reads as follows: 


| Contests may be ‘initiated by any person seeking to acquire. litle to, or ‘aim 
| ing an interest in, the land olen: against a party to any entry, filing, or 
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fe other claim under laws of Congress relating to: the public lands, because of 
priority of claim, or for any sufficient cause affecting the legality. or | Validity 


= of the claim not shown by the records of the Land Department: . 


Any protest or application to contest filed by any other person shall be forth: | 


; with referred to the Chief of Field. Division, who will ae peel the _ 
_ same and recommend appropriate action. 


| Rule 5 of Practice provides that the register sai recelver vena: act - 
promptly upon all applications to contest, and upon the allowance of — 


~same shall issue notice to the person adverssly interested, and such — | 


_. person Is required to make answer to the allegations of contest within — _ 
thirty days after service of notice. . His failure to so answer will be 


> taken as confession of the allegations of contest. - ta: eee 
In this case the local officers did not act upon the ee of ie as 
State to contest, but transmitted the same to the Commissioner. The __ 


allegations showing proper ground for contest, the entryman should 
have been called upon to make answer, and. upon answer a date 
should have been set for the taking of testimony. If the date adver- 
tised for the offering of proof should not then appear as of proper — 


-- time, or the place not appropriate for-the hearing on contest, then a — 


different. time and place should be set for the hearing on contest. 7 

The above observations are to indicate the rule which: should obtain 
in such cases. The present case has advanced beyond the point 

where the rule should. have been properly applied. Other facts are 
‘now proper for consideration. The first contention of the State is. 
ruled upon adversely to the State. Furthermore, the case has been 
- investigated in the field bya special agent, and a favorable report has 
_ been submitted with reference to settlement and improvements.’ Much 
time has elapsed since the proof was submitted. The agent reports 
value of the improvements to be $1200. In view of these facts it may 
be that the State will not now desire to. _pursue its contest, and-it is 


the duty. of the Department. to protect entrymen from unnecessary _ : 


hardship in defending their claims against attack unless there be 
apparent reason therefor. 


In view of all the circumstances in this case it is Galea ie ie > 


general rule should not be applied, but that.the State, if it still desires — 
to pursue its contest, should so indicate anew, and should cause its 
allegations to be corroborated by at least two witnesses having know]l-- 
edge of the facts regarding the alleged failure of the entryman to — 
- make settlement prior to survey in the field, or that he has failed to . 
comply with the homestead law under: his. entry. The State - is 


ng _ allowed thirty days for the action indicated. 


- The decision BPE from is modified accordingly. 


—. 
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BLOOM v. HOLMES. 
Decided JUNE. 30, 1915. 


| ‘Hommsrmap ENTRY—MAgRiIEp Woran-—Rustpmven. 

Where a woman, having an unperfected homestead ent marries a man 
having a similar entry, and thereupon abandons her claim and resides 
-with her husband upon his claim until he offers proof and receives final ° 

certificate, and they then establish residence upon her claim, prior to the 


"et initiation of a. contest. against the same, she thereby cures her default. in = _ 


| the’ matter of residence and is entitled we perfect her entry. 


» 3 J ONES, First Assistant Secretary: 
Silas M: Bloom has appealed from the ase of February 1 1%, ts 
1915, in the above-entitled case dismissing his contest filed March 4, 


| (1914, against homestead entry No. 016878, made January 22, 1912, .. | 


by Freeda A. Holmes, now Freeda A. Cool, for the SE. 4 SE. 4, 
Sec. 27, E. 4 NE. 4 and SW. 4 NE. 4, Sec. 34, T. 9 N., R. 50 W., 6th. 
P. M., Sterling, Colorado. The action appealed Prot affirmed. that 
of ‘he; register and | receiver. The conte st. affidavit made the follow- | 
ing allegations: | 


Contestant says fiat the “contestee, Freeda A. Holmes, now Freeda A. Cool, 
after making H. EH. No, 016873, on Jan, 22, 1912, on the 27th day of April, 1912, 
was duly and regularly married to one Nelson Cool and ever since said time 
she and the said Nelson Cool have lived and resided together as husband and 
wife up to and including the present time. At the date of said marriage, the 


'- gaid Nelson Cool was then holding under the homestead laws of the United 


States the Southwest Quarter of Section 04, Township 9 North, Range 50. West 
of the 6th P. M., which entry was Serial No. 014619, and which entry was made 
- by the said Nelson Cool on November 17th, 1910, Affiant says that after the 
said marriage, which took place on April 27th, 1912, the contestee, Freeda A. 
Holmes, whose present name is Freeda A. Cool, lived and resided with the said _ 
Nelson Cool on the land embraced in his homestead entry up to and including: 


. October 17th, 1912, at which time the said Nelson Cool made commutation proof ; 


on his homestead entry No. 014619, and thereafter and in due time received 
- his final certificate for the said:land; that at the time of making the said final 
- commutation proof by the said Nelson Cool, his wife, Freeda A. Cool, the con- 
'testee herein, was then holding the entry here in question, and that the said - 
Nelson Cool and the said Freeda A. Cool, his wife, were then each holding a 
homestead entry. under the laws of the United States. Contestant further ~ 
alleges that the said Freeda A. Cool is still holding said entry and endeavor- 
“ing to secure title to the said land, contrary to the statue in such cases made 
: and. provided. | 7 | , 
After notice and. | answer ‘thereto, hearing was had, wae results. 
above noted. _ 3 | - 
The facts in the case, ee sndieniiads are sibaeabally 
as follows: The entry, as stated, was made January 22,1912. April 
97, 1912, about three months after the entry, claimotit: was married — 
to Nelson C. Cool, who then had an existing homestead entry for 
lands lying contiguous to the lands in question and. upon which Cool 
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ade ner cn proof October it 1912, cash meena issuing 7 


January 30, next thereafter. On October 94,1912, about nine months 


after eisimants: entry, she and her inicband eed on to the land. 


in question; established their residence there, and thereafter remained __ 
upon the land. Claimant built .a house upon the land 16 x 16, lathed 


and plastered ; dug a cistern; built a barn and chicken COOP} fenced — 


~ all the land and cultivated some 20 acres thereof. The contest pro- — | 


| ceedings were ‘not initiated until over 16 months had vo after | 
: claimant herein had established residence upon the land. me ce 
_- Jt is contended that having married a man who had: an. unper- 


_ fected homestead entry, it was the duty of the husband and wife to — 


elect which of the two homesteads they would thereafter reside upon; are 
~ - that. they. could not obtain both, and that this is precisely what the io 
husband and wife were rmdertaking: to do. | 
- The case cited by the Commissioner to sustain the aaa Ander- | 
son 2. Hillerud. (33 L. D., 335), seems:to be in point; for. there, as - 
‘in this case, claimant had an unperfected homestead entry and mar- 
Tied a man having a similar entry. She abandoned her claim to ~ 
reside with her husband upon his claim until he offered proof, wher 
they then established residence upon the wife’s claim before the ini- 
tiation of a contest, thereby curing her default. In the. appeal con- — 
-testant contends that the Commissioner lightly. passed over. the case 
of Hattie E. Walker (15 L. D., 377), not even referring to it. after 


the same had been cited; that. his briefs had been neglected and that 


the Commissioner was ae conversant with the fact that such a rule . 
had been laid down. as the one cited in 15 L. D.; that that case is on 
-all fours with the case at bar and supported by numerous Aeon 
citing them. 
The case of Hattie E. Walker, supra, holds that: a. ae: entry 
of a married woman is not impaired by her subsequent marriage, 
- provided she complies with the law after such marriage; but where | 


the husband also has a homestead, the parties must elect which entry 
shall be perfected; that. they can not maintain separate residences 
at the same time and secure title to both tracts. In the Walker case, 
however, the husband and wife attempted to maintain residences for 


| nearly a year in two houses about four miles apart. Such is not the 


case here. On the contrary, claimant never pretended to establish | 
- residence upon the land until after her husband had made final proof. _ 


Had a contest been filed, alleging abandonment for over six months, 

and prior to the time hie and her husband moved on the land, such 
‘contest. would have prevailed, for the abandonment for that time . 
was clear; but.it was not until after she had established. residence 
on the land and had remained there more than 16 months that a con- 

test was filed, when it was propery. held that she had cured. her 
laches, . | oe 
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‘The case of Lincoln ». Gisselberg (17 L. D., 215), fone holds 


i that a single woman, who makes a homestead entry and subsequently _ 


marries, and thereafter. lives with her husband (who had filed for an 
. adjacent tract), in a house built across the dividing line between the 
two claims, by such residence abandons her own entry. The case of 
Jane Mann (18 L. D., 116), also cited by appellant, holds that a hus- 
band and wife, while living together as such, could have but one - 
residence, and the home of the wife is presumptively that of her hus- _ 
band. In this case, Mrs. Mann contended that she never resided with — 


- her husband upon his entry; in fact, refused to do so; but the De- 


partment held that they were legally man and wife and were seeking 
to obtain title to two homestead entries at the same time and that her - 
‘residence was presumptively the same as that of her husband, ‘thus 
7 abandoning her own entry.. | 
In the case of Martha E. ‘White (93 L. De | 58), it appears that 
Mrs. White, after her marriage, abandoned the residence she had on 
her own entry to live with her husband; that she returned to the land 
upon the death of her husband some ahh. months after she went 
there, and complied with the law with respect to residence and im- 
provements—she. having: ample time to comply with the. law, and there 
being no adverse claim. The Department held that she might do this. . 
The case of Patrick Flynn (39 L. D., 598), cited by appellant, holds 
that: where, at the time of marriage, a wife only has an unperfected 
homestead entry, and thereafter continuously resides thereon and’ 
otherwise complies with the law, she is entitled to perfect her entry 
- notwithstanding’ her husband in the meantime is maintaining a 
-- separate residence upon his own patented. homestead entry, to which - 
he had perfected title prior to their marriage: In such case, both 
were not undertaking to obtain. title to land at the same e time, ‘where 
residence was required by both parties. ? 
The. case cited by the Commissioner (Anderson ». Hillerd, sipee) * 
appears to be decisive of this case, and that case, being similar as to 
facts, to the one now under Pans eaaoN differs from all the cases 
cited by appellant. 7 : | 
The action ls from i is accordingly affirmed. 


aie ROBISON. 7 
- Decided June 30, ‘1915. 


DESERT on EWrey——IRRras TION a 
The damming of a dry draw and the retention of the water in a: ~ eoulee or 7 


low tract of land has been found by the land department to be a very un- 


- satisfactory and unreliable system of irrigation for the reclamation of 
a lands, and as a rule such an irrigation and water-supply ea is fae 
sufficient to meet the Pegn eens of the oe sath | 
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J ons, First Assistant Secretary: 
_ August 18, 1908, John Robison made desert. land entry 0850; 
- Lemmon series, now 02732 Belle Fourche, for the W. 4 NW. 4, 


 NW.4SW. 4, Sec. 17, NE. 3 SE. 4, Sec. 18, T. 17 N., R.5 E,, 'B. H. M., 


Belle Fourche, South Dakota,. land district. Final prose was ‘sub- 
. mitted. Aalst 90, 1912, but certificate was withheld on protest. 
February 15, 1913 , proceedings were oe against said entry, on 
~ the following charges: 


' 4. That the irrigable portion of. the land entered has Tor been Peclsimned: - “ 


; irrigation and is, not provided with the necessary ditches, laterals and: available oe 


water. | 
.2. The claimant has not procured a eyemnaneat water ope and ieplention: - 

system sufficient to irrigate all of the irrigable portion of the land. entered. 
Upon due proceeding therefor, the testimony was taken by « 0° 
— designated officer in J uly, 1914, the Government being represented by 

a special agent, and the ‘claimant by counsel, with witnesses. Some | 
testimony on behalf of the Government. was also taken’ before a 
notary public, in regular form, and properly, submitted. © 
_ August 21, 1918, the local officers joined in decision recominending 
the cancellation of the entry, holding that the claimant’s irrigation 
_ works are altogether insufficient, and that he has failed to reclaim the 
irrigable area included within the entry. _ 

March 25, 1915, the Commissioner of the General Land Office, c con- - 
sidering thie case upon the same testimony, sustained the action of the 
local officers; and from this: decision claimant: has appealed to the 
Department. 

‘Upon consideration of the entire cord: the Departnents is of the. 
opinion that the water-supply and irrigation system.of claimant are 
not such as to meet the requirements of the desert land laws. . 

The attempted irrigation system. consists of a dam across a. dry 
_ draw, and the retention of the water in a coulee, or low tract of 
land. This system or proposition of irrigation has been found very 
: unsatisfactory by the Department, and the attempt of individual . 


-entrymen to obtain land under the desert land laws by such a system ae 
of irrigation has been found unsatisfactory. and insufficient, except in _ 
_ afew very exceptional cases; and this state of affairs has made neces-. 


sary the remedial legislation cited in the following paragraph, aS . 
~ under which this case is. remanded. 
- In view of the provisions of section 5 of the aet of coe ap- 


: proved March 4, 1915 (38 Stat., 1161-2), regarding desert land:en- _ os 


tries, the case is remanded to the General Land Office for further 
-. consideration and proper action under the provisions of said act, and 
_ the eee regulations thereunder of ae 15, 1915. 


- 152° —s- DECISIONS RELATING TO THE PUBLIC LANDS. 


“BRYANT v. HAMMER. 
Decided June 30, 1915. 


Tonen-YEar Hounerean EENTRY—CULTIVATION. - : | 
‘The provision in the act of June 6, 1912, requiring homestead entrymen to. 
- cultivate not less than one sixteenth of the area of. their entries beginning 
- with the second year of the entry, contemplates that the two-year period 
- ‘mentioned Shall date from the time the ent’ y is made and not fr om the 7 
- time residence is. established. ee 38 - 

— 


| Ie ones, Mirst Assistant aren 


February 4, 1915, the Department on the decision of ie anuary: - - 


~ 10, 1914, by the Gammicicnee of the General Land Office, holding 
for ance lation: the homestead entry of John Hammer, made April 
15,1910, for the E. 4 SW. 4, SW. 4.SW. 4, and SE. 4, See. 25, T. 33 
ON, R. 9 K., and jot Be Sec, 30, T. 33 N., R. 3 E., Havre, Montana, 
‘land district, on the contest of R. Glenn Bryant, upon the allegation 
of failure of the eee to perform prover residence and culti- 
vation. 

The sontedt was filed October 25, and served on November 18, 
1912. The evidence shows that the entryman commenced. the erection 
of:a house on the land in the fall of 1910, which was completed in 
the spring of 1911, when he established residence; that the value of 


the house was about $800; that the entryman and wife were absent — 


from the land from July to October, 1911; that in the fall of 1911 
the entryman’s wife was injured, and: that on April 4, 1912, entry- 
man. and wife went to Canada for treatment and returned to the land 
November 14, 1912; that the entryman did not know of the contest 
at the time he returned to the land, but was served with notice a few 
days later; that-in the year 1911 ten acres of the land were broken 
-and ten more were broken in 1912, but that none of it was planted. 
— to crop, except a small garden, wliore: some Ens and other vege, | 
tables were raised. 

A motion for rehearing has been filed by the contestant, aad itis | 
urged that the Department erred in holding that under the terms 


of the act of Juné 6, 1912 (87 Stat., 123), the second year of the __ 
entry began in the spring of the year 1912, and not in the spring OF 


e: the year 1911 and therefore the contest was premature. 
Upon reconsideration of the. matter, itis believed that this point | 
is well taken, as the beginning of the two year period mentioned in 
the act dates from the time the entry was made, rather than the 
date when residence. was established. However, it appears that 20 
acres of the land were plowed within the two-year period, and that 


_ - was sufficient to meet the requirements of law respecting cultivation. © 
Instructions of November 1, 1913 (42 L. D., 511, 514, provide: 


Tilling of the land or other appropriate treatment forthe purpose. of conserv- 


oh | ing the moisture with a view of making a profitable crop the succeeding year 
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| will be deemed cultivation within the terms of the act where that manner of 

cultivation. is necessary or generally followed in the locality. | 
‘In this view of the ease, the conclusion reached i in the prior dec. = 

sion was correct and: no reason is seen. for disturbing the. action : 

complained of. 7 : 7 | | 

The motion i is accordingly denied. 


“WILLIAM I. MARCY. - : 
‘Decided June 30, 1915. 


Unrrep Sramms Mrverat Soiecde teeta , : a 
_ The primary power of. appointment of United States mineral surveyors, and | 
the revocation of such appointments, rests with the surveyor-general sub- 


| ject to review by the Commissioner of the General Land Office ; and where. ~ 


the surveyor-general ‘makes such an. appointment it should not be disap- © 
proved ‘or rejected except. upon charges or grounds therefor being stated, © 

with opportunity to the. applicant to answer and aE a hearlng if desired. 
Jones, First Assistant Secretary: : CE a. 
William.L. Marcy has appealed from che action of ne Cami 


sioner of the General Land Office declining to accept his bond and. _ 
approve his appointment by the United States Surveyor- General for | 


Arizona as a United States mineral surveyor for that district.’ ) 
The surveyor- general on January 11, 1911, transmitted to the Com: 

missioner: Marcy’s bond, and stated. that the applicant had success- 
fully. passe the examination held ; in his office for determining the 
surveyor’s fitness, and that. the bond had been approved. The Chief 
of Field Division was advised of the surveyor- general’s action. In 
March, 1911, a special. agent investigated Marcy and recommended - 
that hig application for appointment as. a United States mineral © 
‘surveyor be denied. April 1, 1911, the Commissioner advised the _ 
surveyor- general in this. matter as fellowa-.: se 3 
| An adverse report having been received from the: Field Service, this: office | 
declines to. accept the bond: and same Is herewith inclosed for return to the 


applicant... 
Notify Mr. “Marcy of. this action. 


> Marcy appealed. and senten de that nnanaich as fe ae applied: 
furnished the necessary recommendations as to character and ability, © 
“passed the examination, and filed the required bond, he can see- no 
- reason why he is: not. entitled to the appointment for which he has — 


. qualified. 


_ Section 2334, Revised ‘Statutes, poe 


| The surveyor-general of the United States may. appoint in each land-district 
containing mineral lands as many competent surveyors: as shall apply a 
“appointment | to. survey mining-claims. aie & they (applicants). shall. by; at 
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“liberty to obtain. the same at the. most 2 danas rates, and Hide shall also 
be at liberty to employ any United. States deputy surveyor to make the survey. 
The Commissioner of the.General Land Office shall also have power to establish 


the maximum charges for SuI'veYS. | 
| Section 2395, Revised Statutes, peas. with. respect to the . 

survey that the plat and field notes shall be “made by or under the 
direction of the United States surveyor- -general. oe. , _ 


Section 2478, Revised Statutes, authorizes the Gnas ence 
under the direction of the Secretary, “to enforce and carry into- 


execution, by appropriate regulations, every part of the Pee | - | 


of this title not otherwise specially provided for.” : 
_. In the Manual of Instructions for the Survey of ie "Minigeal | 
. Lands, approved October 6, 1908, paragraph 1 is a recital of the. 


7 appointive power of the surveyor- -general contained i In. section 2384, 

supra, as | 7 
(2). Capable persons desiring such appointments should therefore file their 
' applications with the surveyor-general for the district wherein appointment. 
is asked, who will furnish all information necessary. . (4) (Amended, — 
49 L. D., 215). The surveyors-general have authority io. suspend | or revoke 
the appointments of mineral surveyors at any time, ‘for cause, and to suspend 
or revoke the appointments at such times as the bonds become subject to. 
_ renewal under the act of March: 2, 1895 (26 Stat., 806), for reasons appearing 
- sufficient to sustain a refusal to appoint in the first instance. ‘The surveyors, ° 
. however, will be allowed the right of appeal from the action of the suryeyor-. 
general, who will at once transmit the same, with a full report, to the General 
Land Office (20 L. D., 283).. (9) All bonds of mineral surveyors must be sub- 
_ mitted to. the Commissioner of the General Land Office for approval. (10). The 
appointment of a mineral surveyor is not for any fixed period, the continuation 
thereof depending upon the character of the service rendered. The surveyor- 
general will, therefore, not appoint mineral surveyors for a specified term. 
(14) . , Unsatisfactory service, also, will be deemed. sufficient cause for a 
Fecocation of an appointment, but the surveyor-general’s action therein, subject 
to appeal, will require the approval of the. Commissioner of the. General Land | 


Office. (58)... If found incompetent as a surveyor, eareless in- the dis: 


charge of 7our erties or guilty of. a violation of said regulations, your ap- ‘ 
pointment will be promptly revoked. 3 : | : 


From the foregoing it will be seen that ae primary power ee 


"appointment and. revocation of appointment rests with the surveyor- -_ | 
general, subject to review by the Commissioner of the General Land fi 7 


Office, and: to the right of appeal. The mineral surveyor’s work 

must ie examined and passed upon by the surveyor-general, and, — 
if found tobe satisfactory and correct, approved by him. He is the 
official vitally and directly interested in the ability, efficiency, and. 
competency of the mineral surveyors, who execute surveys under his 
express orders and direct instructions. The present applicant was — 
satisfactory to the Surveyor-General of Arizona, who accepted his — 
- application and approved his bond after finding him competent to ~ 
| perform the duties of a surveyor. Without calling to the eee - 
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| sonstals* ‘attention. the. ‘adverse eons aid without : eee the 
applicant of the contents thereof or objections made therein, the Com- 
missioner most briefly set aside the judgment and action of the- 
surveyor-general, and returned the applicant’s bond, declining to — 


accept it, and thereby rejecting the appointment. This action, based — 


as it was on a secret and confidential report, pursuant.to which no 


_ charges were preferred or specific legal ‘objections stated, and no 


opportunity afforded the applicant to show cause or make ee - 
does not favorably impress the Department. — | 
In the case of Howard C. Hopkins (40 L. D, 318, 320), where the 
Coimmissioner upon .an adverse renee revoked a mineral surveyor ’s 
appointment, the Department said: ei 


| The said decisions and regulations, considered in the light of the departmental 
rules of practice, which require. that the notice of appeal in any case shall | 


. spécifically set forth all alleged errors, whether of law or fact, appearing in the 


decision complained of, clearly imply that a mineral surveyor shall be notified. 
- of the specific charges or causes, which would seem to render his further reten- 
tion undesirable and be afforded a reasonable opportunity in the first instance to 


- make such response thereto as may be appropriate. It would be inconsistent and 
-. jllogical to accord a mineral surveyor the right of appeal from an order or 


decision of the surveyor-general or the Commissioner, the effect of which would | 
. be to revoke his appointment, and at the same time to hold that he could properly - 
 be-.denied. all knowledge of the char ges or grounds upon which such. action’ “Was 


7 based and afforded no. opportunity to respond, to and disprove the charges, or a 


challenge their sufficiency. 


In the recent case of Daniels w ‘Wolrier. (237 U. -g. 547 ) the — 
Supreme Court of the United States condemned. the proposition : 
that a right conferred by law upon a citizen may be taken away by 
_ the exercise of a general, unlimited and undefined discretion assumed 
_ by. the administrative. officers of the land department, who are ap- — 
pointed. for the purpose of giving effect. to the law. That decision 


involved the legality of forest heu selections, but the principle i is not. : 


inapplicable: here... Furthermore, it is repugnant to all ideas. of 
fairness and justice to condemn without charges or ‘grounds being. 


” stated, and without an opportunity afforded for answer and hearing 


af desired. 
_ If the applicant Marey 3 is still detous of being appointed asa 
United States mineral surveyor, he may, in writing, offer to. file a 
proper bond, and may apply for appointment to the surveyor-general, 


2 -who will thereupon report the matter to the Commissioner. If there 


be objections to or charges to be preferred: against the. applicant for 

such appointment, the Commissioner will formulate and state them, 

and advise the surveyor-general of the same; thereupon the surveyor- . 

- general will notify the applicant of such charges so that he may an-._ 

_ swer and controvert. them, and, if the charges be denied, may apply 
fora hearing before the SUE: faa “The case will be governed 
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~ by the usual rules of procedure and disposed of in due course. In the 
_ absence of such offer and application, Marey’ S appointment, wil stand 


rejected. 


The judgment of the Commissioner herein is modified to accord ; 
with the views above a: bie | 7 te 


TRIPP v. NELSON. 
Decided July 2, 1915. 

: Ce eo RIGHT—PRACTICE. nae . 
| Where an entry under contest is canceled ‘upon défauit of the contestee in 
failing to file answer within the ‘time fixed by the Rules of Practice, such. 

‘cancellation . being the result of the contest, the preference right accorded 
by the act of May 14, 1880, arises, and the contestant can not be denied 
— guch right on the ground that he failed to move for judgment by default 
as provided by Rule 14 of Practice as amended J a 24, 1912. | 
Rute 14,0F PRAcTICE VACATED, ; 
Rule 14 of Practice as amended July 24, ‘1912, 41. i D., 274, Sa catea and 
Rule 14 as. approved Se 9, 1910,.39 L. D,, 395, 398, will hereafter 
control, | 


J ONES, First Assistant Seay ae cee SBS oy, 
September 25, 1918, George E. Tripp filed a, antes affidavit, | 
charging abandonment against homestead entry No. 013191, ade 
October 24, 1911, by Ole Nelson, for the SE. 4, Sec. 34, T. 34 N., R. 12 
E., M. M., Havre, Montana, land district. Notice was ‘onired by 
publication, the ‘last publication: being August 28, 1914. Nelson 
failed to file any answer and the entry was ordered Gneled by. the 
Commissioner of the General Land Office J anuary 30, 1915, without 
any preference right of entry to Tripp, for the reason that Tripp had 
not filed the motion for judgment by default required by rule 14 of 
the Rules of Practice, as adopted July 24,1912 (41 L. D., 274), . 
under the Department’s decision in the case of Armstrong v. Matthews 
(40 L. D., 496). February 4, 1915, George M. Guenser was allowed - 
to make. homestead entry No. 028359, for this land, and upon March. 
1, 1918, Tripp filed an appeal to the Department. ' ° 
| ‘Section 2 of the act of May 14, 1880 (21 Stat. , 140), as amended by : 
3 the act of July 26, 1892 (27 Stat. , 270), provides: | 
: In all cases where any person: has contested, paid the land ‘office oe nd) 
procured the cancellation of any preemption, homestead, or timber culture. 
entry, he shall be notified by the register of the land office of the district in 
which such land is situated of such cancellation, and shall be are beans ; 
_ days from date of such notice: to enter said lands. : | 


In the ease of Edwards v. Bodkin (42 L. D. “1B, 4 it was: held that 


* the preference right of entry conferred by chs above act isa statu. 


tory right which the land department is without eee to —_ 
> or eaieoeare by regulation or otherwise, 
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Rule i4, as adopted J uly 94, 1912 (44 i D. OTA), reqitires ie con- 
testant to file a. motion for. default judgment. within a ‘particular | 
 time;.and, upon failtire to file such motion, the entry may be can- 
seled, « without the award of preference. right to contestant.” It is 


clear that under the proceedings, the entry in contest is. canceled aS | 


the result of such contest, and, this being true, the statutory right. 
- flowing from the act of May 14, 1880, supra, necessarily arises. The . 
function of such a motion as required by rule 14 is merely to call the _ 
__ attention of. the tribunal. having jurisdiction of the controversy to 


- - the fact that one of the parties is in default. Such tribunal would © 


have. jurisdiction to enter a default judgment irrespective | of | 


_ whether a motion was filed or not. 


I am, therefore, of the opinion that rule 14 as s“adopted. gee 24, | 


| 1912, and the case of Armstrong v. Matthews, 1 in so far as it relates 
to the question here presented, are not in harmony with the statute. 
The instructions of July 24, 1912 (41 L..D., 274), are accordingly | 
vacated and recalled, and rule 14 of the Rules of Practice as pe 2? 3% 


December. 9, 1910 (39 L. D., 395, 398), will hereafter control. | 
The décicion of the Commissioner: is accordingly reversed - sae the. 


- appellant will be allowed the usual 30-day period within which to _ 


make entry. The allowance of the entry of nes was. enOneOUs ay 
and said entry should be canceled. . : 2 


_ WARD v. TAPP* 

Decided uly 2, 1915. 

| Desert ee Ewrry—Exrenston OF Trace —Suc. 5, ‘Act OF » Marcu 4, 1915. a 
. The provision in section 5 of the act of March 4, 1915, providing for an ex- 


tension of. time within which desert land entrymen may submit final proof | 
of reclamation,,. is held to. apply. to a case coming within its purview. not- 


withstanding the pendency of a contest il the ent at the date of the -. 


aM passage of the remedial act. 


od ONES, First Assistant Seeretary: -_— | 2 
- March 26, 1910, Margaret A. Tapp anaes passe land. aay 04382 
for the S. 4 SE. 4, Sec. 32, SW. 4, and S. 4 SE. 4, Sec. 33, T. 25 S., 
R.31 E. W. M., 320 acres, Burns, Oregon, ‘land district. | ‘ 
. Final proof: was submitted August 27, 1912, but. certificate wath 
held on protest by Field Service. June 25, 1914, adverse. proceedings 


were directed against the entry. May 4, 1914, Earnest N. Ward filed - 


contest against said entry to which answer was duly filed, hearing © 
applied. for and had on J uly 6, 1914, before the local officers, both 
ious epposune in person with counsel: and witnesses. - 


1 See decision on motion for rehearing, Dp. 159. 
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Tn the: contest affidavit: it was charged, in substance, that. §3 per | 
acre had not been expended 1 in the irrigation, cultivation and recla-. 


mation of the land, and in permanent improvements thereon; that. 


claimant had not procined adequate water supply; that hee iT l-— 


gation system was insufficient to irrigate and reclaim the land; that 
the land had not been provided. with the necessary ditches, laterals — 
. and available water, and that no > part of the land mae been: irrigated 


and reclaimed. . 
Before offering Camaene at the Reiger contestant fancied nah a 
_ the charge relating to expenditure of $3 per acre on the land be dis- | 
missed. On August 10, 1914, the local officers, in consideration of — 
the testimony adduced, found, in substance, that each charge made in 
the contest affidavit, including that of failure to expend.$3 per acre 


on the land, was caetnined: by the evidence, and recommended cancel- 


lation of the entry. February 18, 1915, the Commissioner of the Gen- — 


“§ . eral Land Office, considering the case. upon appeal, found that the. 
evidence did not warrant a holding that the: required expenditures | 


had not been made upon the land; that 50 acres of the land had been 
‘cultivated -to crop, but that the amount of water applied on the fifty © 
acres so cultivated. was not sufficient to constitute irrigation and recla- 
mation thereof, and upon such finding held the entry for cancellation, 
upon the single ground that contestee’s facilities for irrigation of 
said land were insufficient to satisfy the requirements. of the law. 
From this decision claimant has appealed to the Department. Upon 
examination of the record, the Department concurs in the conclusion - 
of the Commissioner that the evidence does not warrant a finding . 
that $3 per acre had not been expended upon the. land, and also with = 
his finding that sufficient cultivation had been made. 
It appears from the record that the water for irrigation | is from a 
_ single well, dug and walled to a depth of 25 feet, and with a four- 
‘inch bore said pipe to a further depth of 102 feet. This well is situate 
_ upon the highest portion of the land; and it is shown by the testi- 
~ mony, without contradiction, that the supple of water is practically 


inexhaustible, being, in.the inaeiage of the witnesses who knew most — ’ 


about it, “like pumping out of a lake.” The. claimant has small. | 
means, and her first pump used to draw aiater from this well was a 

second-hand pump, ' ‘bought upon approval, which she used to put 
water upon the fifty acres in cultivation in the year 1912, and. raised - 
on said land in that year 510 bushels of the finest rye raised. anywhere | 
in that vicinity. Water was placed upon the land in the months of 
July and August, at the precise time when. the crop needed water and 


- would receive the greatest benefit therefrom. The testimony as to the — 


amount of water actually placed upon the land is contradictory, and 


a upon careful collation and easiyes of, such testimony no suflicient Son 
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a reason is: found: to differ with the Seas ae S Senet. that the 
entry should be canceled tinder the laws and regulations in effect _ 
‘when such decision was rendered. nthe % : 


Additional legislation affecting the questions, however, hag. since. 


been enacted and it is found that the case is brought fairly within the 
- first of the last three paragraphs of the fifth section of an act of Con- 
gress approved on March 4, 1915 (38 Stat., 1138), and that claimant 


is entitled under such paragraph to'an ‘se canicn of three years from ti 


the date of. allowance thereof within which to show that she has — 
complied. with the requirements of law in the matter of ir tigation 


a and reclamation of the land embraced in her entry. 


The decision appealed from is accordingly modified and the acted 7 , 
7 of Ward will be dismissed and claimant notified of her right to make — 
_ application within reasonable time for extension of time under de- 
_ _ partmental regulations of April 18,1915 (44 L. D., 56). : 
_. The case is accordingly remanded: to the General: Land Office for 
: further proceedings ‘as herein ee and in accordance with the : 
views 3 herein expressed. — cae | = 7 
WARD v. TAPP (On Rehearing). 
; | _ Decided August 18, 1915. | 
J ONES, First Dee Secretary: 


_ Earnest N. Ward has presented motion for rehearing of départ: 7 
mental decision of July 2, 1915 (44 L. D., 157); dismissing his contest, 


against ee A. Tapp’ s desert-land entry. for. the 8. 4 SE. 4, Sec. _ 


89: Sw. 4 and 8. $ SE.4 ) Sec. 33, T. 25 S.; R 31 E. , Bums, Oregon, _ 


a land district. 


The motion sets. up. that thé daticion errs in giving to the act of 
Congress approved March 4, 1915 (38 Stat., 1138), retrospective and 
retroactive effect, and that it does not ésnform to the law or the facts, 


as presented in the record. The act of March 4, 1915, supra, provides, — : 


with respect. to pending desert- land entries made prior to July 1, 


| ae 1914, where-entryman or his assignee has in good faith complied. with en 


the law: as to yearly. expenditures and ers thereof, that the claim- —— 


ants may, where they have been unable to effect: Peclenaeia of the 

land, and where a water supply i 1s available, be given an extension of 

time, not exceeding three years, within which to reclaim the land and 

_ submit proof thereof; or where a water supply is not available, such: 

-entrymen may, index rules and regulations to be prescribed by the ~ 
Secretary of the Interior, oe the lands by complying with other. 


ee Sah of said act. 


~The act of May 14, 1880. (21 Stat. 140), ‘dealing with ee 
against such entries, necords a preference right to any person who 
“ has contested, paid. the land- otlice oe and. ds the cancel : 
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tion” of an ey. In this case the. desert-land ee of nee was, 


- made prior to July 1, 1914, it was pending at date of passage of the 


~~ act of March 4, 1915, and Tapp had submitted proof of the ex- 
- penditure of $3 an acre upon or for the benefit of the land. The 


# contest of Ward alleged: that entryman had not expended $3 an 


acre upon the land; that she had not procured an adequate water 


supply; that her Geribatiors system was insuflicient; and that no part. ee 


of the land had been reclaimed. -At the hearing, however, the con-— 


. testant voluntarily withdrew the charge that an expenditure of $3 se : 


per acre had not been made, and asked that said charge be dismissed. 
_ Evidence was submitted on the other points, and the register and 
“receiver, in deciding the case, and notwithstanding the withdrawal — 
of the charge described, made a finding that $3 per acre had not been 
expended. The Commissioner of the General Land Office, on appeal, | 
reversed the finding as to expenditures, and also found that. a con-. 
siderable portion of the land had been cultivated, but held that the 
water supply and contestant’s facilities for placing it upon the land 
were insuflicient. On appeal, the Department concurred in the Com- 


missioner’s finding that sufficient expenditure and cultivation had 


been made, and also found that the irrigation facilities were not — 
_ sufficient. It, however, applied to the case. the ae of the. 


| _ remedial act af March 4, 1915. 


It is.clear from the provisions of the act last cited that it wasa reme- 
‘dial statute designed to afford relief in just such casesasthe one at bar, 
and that’ in this respect it was intended to have a retroactive effect. 
The condition imposed was that the entryman must have made the 
annual expenditures required by law and submitted proof thereof. a 
These, the Department has found to have been done in the case at 
bar, and, as already recited, contestant dismissed this charge. The 
other charges made and the ‘conditions found by the Commissioner's 
- decision are those designed to be relieved from in the act in question, — 
and to hold that the act did not have erect 1 in. such a case e would be to. | 
render the law of little effect. py 
The contestant, by virtue of fling of his affidavit of contest, a , 

- the prosecution of same had not secured any right in or to the pare : 
Had he secured the cancellation of the entry, he would have been - 
entitled to enter the land in preference to others had the United 


= States held the land open to further disposition. In this and like 


- cases, however, Congress saw fit to relieve desert-land entrymen and 


' extend to them additional time to reclaim the land, or, where that 


was not possible, another method of acquiring title thereto: 


Clearly, therefore, under the circumstances and the applicable laws, ne 


the conclusion reached by the Department in its decision. of p ee 2 - 


1915, was correct. = 
The motion for nee is therefore denied. ' 


DECISIONS RELATING TO THE PUBLIC ‘LANDS. 161. 
| MULLIN ve KEASTER, 
Decided uly 2, aaa 


“Dusmar LAND Ewrry—Creprr FOR Funcrve, | a 
The cost of fencing. may properly be credited as an ‘expenditure under. the 


desert land law when the fence is appurtenant and subservient to the par- : 


7 ticular Jand covered by. the desert land claim and was erected primarily 7 
for the purpose of protecting and preserving the means employed in the 


; -irrigation and reclamation of the land; ‘and where a fence is constructed - BiB 


-around a group of contiguous claims, only such portions thereof. can be | 
; credited to. any particular claim of the group as are shown to be: ‘permanent i 
improvements upon and appurtenant and subservient to the land embraced : 
in that claim. - . | 
: Cowmst—Inrmimsr OF Govexnment—PRactice, 


The gover nment is always’ a party in interest in contest pr oceedings, and ig 7 
order to prevent lands being disposed of contrary to law may take advan- — 


7 “wee of evidence brought out at a megrines although | on a port not be Gnat eee 

~ - in the affidavit of contest. : 5 ws : | 

_DrsErt LAND EXNNTRY—W ATER Surriy. , , 
The desert. land law. contemplates: that an . entryman ies ade shall how 


a permanent and feasible source of water supply and that sufficient water _ 


_is or will be available to irrigate and reclaim the whole of the land entered - 
or as much thereof as is susceptible oe irrigation and to eee it Damianenty a 
a. 7 irrigated. 2 | : | 
CONTEST OF DESERT ENTRY FOR Lack OF Warmer SUPPLY. 
_A desert land entry is subject to contest at any time on the ground tint there 
is no adequate, permanent, and feasible source of water "supply for the 
- irrigation of the land. 7 


a Jonzs, First Assistant Secretary: 


A motion has been filed for rehearing in TE Aepactnental aecmon | 
of March 21, 1914, which aifirmed the action of the Commissioner of | 
the General Eand’ Office, dismissing the contest of Jerry Mullin. 
against the desert-land entry of Richard R. Keaster, for the W. 4 
W. 4, Sec. 32, and the E. 4 E. 3, » Bec. 31, T. 22 N,, R. 8 E.. , Great Falls 


| . Montana. 


~The entry of Richard R. Poe was ‘ae June 26, 1906, ana in* 
his declaration he stated, among other things, that there 3 is through. or 
upon the land “ two aculess: no springs or beds of water,” and that: 
he expected to obtain his water supply to. irrigate said land from 


“dam or reservoir by means of irrigating ditches.” The witnesses 


to the declaration stated that water to irrigate the land can be ob- 
tained from “dam and reservoir by means of irrigating ditches a 


distance of 300 yards” from said land. ‘With the declaration wasa | 


map showing method of irrigating the land and plan of ditches. 7 
. Entryman submitted three annual ae and: with the last oo ia 
_ 4681°—vor 44—15—11. 7 ; 
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pina of ce eation different from that accompanying the original a 


a declaration. The alleged expenditures were as follows: 
“Ast year, 1907: 


640 rods of three-strand wire fence, at 50 cents per a $320. 00 
2nd year, 1908: | — | 
4 days’ work: for 3 Men and 3 teams on dam, at $12. 50 per day - 50.00 
three-fourths of a mile of irrigating ditch in nnn 240. 00 | 
sf one flume, 24 feet ORE Se one ee Ree _-. 80.00 
Bra year, 1909: | ae mY ce 8 702 @ 
40 acres of breaking at $5 per acre--._-+-------.--------------_-..__200.00 
five-eighths of.a mile of irrigating ditch______-_____ Be Se, 200, 00: 
2 days’ work on dam for 3 men and teams, at $10 per day_-------_- 20, 00 


The contest affidavit of J erry Mullin was filed March 29, 1910, in | 
which it is alleged “that said Richard R. Keaster has not dnvigated 
or reclaimed said land as required by law or at all; that he has not 
7 expended the sum of $1 per acre per year for the irrigation, reclama- 
tion or improvement of said land during any year since making said — 
filing or at all; that said land is not irrigated at all and, ee never 
been irrigated or improved by said entryman in any wise.’ ‘ 

Upon testimony submitted at a hearing regularly had in July, 
1910, after proper notice and service, the local land officers concluded 
as followa: : 7 


After a careful review of this Section (covering almost 400 Anes) we 
are of the opinion that the desert-land law has been complied with as to. 


| expenditures, construction of dam, ditches, and reservoirs for irrigation; but | 


we fail to find in the testimony that the entryman has a permanent or feasibie 
source. of water supply for nieeune purposes, we therefore recommend that 
this entry be canceled. - . 
The General Land Office in decision of cee une 18, 1913, on ap- 
peal, declined to consider the case “except on the question of ex- 
penditures made towards the réclamation of the land involved,” 
holding that the testimony at the hearing should have been eenined 
to the charges made in the contest affidavit, citing McKann v. Hatten 
(ILL. D., 75), and that a charge of nonreclamation | is premature if | 
brought within the statutory life of the entry, citing Vradenburg’s 
‘Heirs e# al. v. Orr et al. (25 L. D., 533). That office concurred in the 
part of the local officers’ decision finding that “the desert-land law 
has been compiled. with as to expenditures, construction of dam, 
ditches and reservoirs for irrigation”, but not in that part wherein 
they said “we fail to find in the featrmiony that entryman had a per- 
manent or feasible source of water supply for irrigating purposes” 
_ the reason given by said office being “ that the question as to Sree 
entryman. had a sufficient supply of water to irrigate the land was not — 
in issue at date of the initiation of the contest.” As to the facts, the | 
General Land Office found : , | 


_ The testimony shows that the land was fended in 1907, at a Goat of Shout 
7 $820. In eee, defendant constructed 420 rods of ditch, worth about $l per . 
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7 rod, shi has heen kept in repair; also a dam 150 long, 28 feet oe at the . 


_ bottom, 8 feet at the top, and about 10 or 11 feet high, which with the fume _ 


and end gate. cost about. $270, and during the same year $25 or $30 were. ex- 
; pended on extra work on the dam. In 1909, about 35 or 40 acres of land were | 
broken at a cost of more than $175, and in the same ‘year about. 200 rods more 


of ditch was done, also other work, amounting in all that year to about $400. 


| In 1910, about 40 acres were sown to flax which was irrigated. 


- The evidence in. behalf of the defendant: is. based upon the testimony of wit- a8 


7 nesses who actually performed the labor. 


. March 91, 1914, the Department, ote further nr) ened the 
decision of the General Land Office both as to its findings of fact and 7 


oo conclusions of law, stating among other things— ek 


The law. does not require that annual ‘expenditures of any year shall effect ae 
reclamation. . It. is. sufficient: if they are. honestly made and intended to effect — 


| reclamation. . The sole further requirement. is that the tract shall be reclaimed _ 


within the time allowed. Stevenson v. Scharry, 84 L. D., 675, 678. The proofs — 

show at first hand by the men who made the improvements and were paid for _ 
, them, that sufficient annual expenditures were made | in the honest Danone. to i 
~ effect reclamation of the land. | a, : : ie 


| The testimony. shows that entryman’ S aoe land: can together 
with a like claim of his brother on the east and the homestead of his 
mother on the west, amounting in all to 800 acres, are enclosed by. 
-one fence which i is alleged to have been built. in 1907. -Entryman’ S 
land lies about the center of this enclosure. It is estimated that there 
are 44 miles of fence around the combined holdings, 2 miles of which 
entryman claims to own, although there is only one-half mile of fence 
_ on the north and one-half mile on the south of his land.proper. The . 

testimony of contestant’s and entryman’ s witnesses differs as to the 
cost of the fence, the former estimating it at 50 cents:a rod, while the 
latter say it is worth $100. per mile. On the west of the 800-acre _ 
_ enclosure is a mile of fence built and owned. by one. Frank Glab as. 


an improvement on his. entry. _ Entryman testifies that under an | 


agreement with Glab he was to have a half interest in this fence for 


keeping the whole of it in. repair. Also there is a fourth of a mile: of | 


_ fence on the north and a fourth of a mile on the south of his mother’s 
homestead, the cost. of. which. entryman includes in. his expenditures, - 
explaining that he had to build this fence right through ; in order — 
to keep the range cattle from getting in and destroying his improve- 
ments. This fence, like that of Glab’s, formed part of and com- — 
pleted the 44 miles inclosing the combined holdings of entryman, his — 
brother, and his mother. There is nothing definite to show whether © 
or not the mother contributed anything toward the cost of this fence, . 


although ordinarily. it would constitute an improvement on her a 


claim. From the mother’s testimony, it-appears that she made the 


ges verbal agreement with Glab as to the fence on the west of the large vee 


a enclosure and ets its ownership was to be 3 hoth entryman Res nd his : S Aue 
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brother. . ‘She testified : “ “Of course it was an datou by them. that 
they were to own the fence.” Notwithstanding the above, entryman, 
in his first yearly proof, claims sole ownership of both the half mile . 
Glab fence and the half mile ¢ on the north and south of his mother’ g 


| - | pee 


~The testimony further shows that - in , 1908, enue built « a dom 
~ across a coulee in about the center of his claim ‘ in order to hold the 


- waters that might drain into the reservoir thus formed at times of 
rainfall and melting snows in the spring of the year, there being. no 
natural springs or streams on said claim. He also ran out some irri- 


gating ditches. The cost of this work is variously estimated by the 


different: witnesses. In his second yearly proof, entryman charged | 


the cost of the: dam at $50, with an additional cost of $30 for a flume, 
and three-fourths of a mile of ditching at $240, being at the rate of 
$1-per rod. At the hearing, he testified that the dam cost $275 
including the flume, and that the total expenditure therefor in 1908 
was $320. Contestant’s witnesses testified that the dam was from 40. ~’ 
to 50 feet long, 5 or 6 feet high, that there was no flume, and that it 
could be constructed at a cost of from $49 to $63; and that it looked 
like a place for watering stock; while entryman’s witnesses testified - 
that it was 150 feet long, 10 or 11 feet high, 8 feet wide at the top 
and 38 feet at the bottom, although one of these witnesses did say 
that the dam is 50 to 75 feet long. Another of his witnesses said it 
was worth approximately $65 to $75, and still another that. it was 
worth $180 including all the work aiid repairing since the dam was 
constructed. “His brother testified that the dam cost $175, and the 
flume $25 to $30 additional. While it is impossible to oo ace this. 
testimony, the natural conclusion to be drawn therefrom is that if 


_ the dam was worth the amount claimed by entryman at the hearing, 
_ most of the work must have been performed after initiation of con- 


test. . Testimony on behalf of contestant shows that the Keasters got. 
busy - improving the claim, fixing up the dam and cleaning out the 
ditches in June, 1910, about the time contest notice was served ; 


that prior to. that: time the dam was a very small affair. One of | 


entryman’s witnesses testified that the dam was rebuilt in the. spring | - 


of 1910, more soil was put on top—it was rebuilt and fixed up. 
‘The testimony is also conflicting as to the ditches, both as to their. 
cost and character. Witnesses for contestant testify that some ditches - 


had been run out from the reservoir. They were plow furrows which — | 


had not been scraped, not being wide enough in which to use a_ 
scraper. They did not look as if they had ever carried water and 


they would not carry water even though it were turned inasthey had 


| - not been cleaned out. They could be plowed by +wo men and team 
at a cost of from $14 to $18. Witnesses rode over the land in an auto- — 


a | mobile and the ditches offered no serious: obstruction nor. ey any - 
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particular inconvenience. On the. thee ‘hand, ae testified | Aas 


that the ditches were first plowed and then shoveled out, there being 
a lot of rocky places where it was necessary to use pick and shovel, _ 
a go-devil being used in place of a scraper. The ditches cost. $1 | 
per rod (one of entryman’s witnesses stated that they are worth 50 


cents a rod), and-before constructing same the land was surveyed 7. 


‘so as to obtain the levels. -Entryman’s. witnesses testified. that the | 
| Keaster cattle trampled down the ditches, thus rendering it-necessary _ 


to. clean them out. Water was. running through the ditches for ‘a 
 . day in 1908 and again in the spring of 1910, the water running part 
» -- of a day and all one night. As shown, entryman; | in his second yearly 


_- proof, charged for three-fourths of a mile of ditch at a, cost of Sarat ; 
which 1 is at the rate of $1 per rod. 
. Inhis third yearly proof, enitryman siiseds an ‘expenditure of $900 : 


— for breaking 40 acres, which is at the rate of $5 per acre, $200 for five- 2 


_ -eighths of a mile of ditch, which is at the rate of $1 per rod, and $20 : 


- for work on the dam. At the hearing he stated that the total expendi- 


ture for the year 1909 was $400. The broken ground was seeded to 


flax in the spring of 1910, in about May. The expenditure of $90 


for work on the dam was undoubtedly rendered necessary on account 
of injury by stock. Contestant’s witnesses estimated the amount of 
a breaking at 15 to 20 acres, and the cost thereof at $4 per acre. : 
- Only one other person, except entryman and his brother, who — 


assisted in making the improvements, testified at the hearing, and this _ 
person was engaged for only a-short time in erecting a small portion 

of the fence. Consequently the only. testimony i in the record of those — 

who. actually | performed work on the claim is confined. to that of — 


_ entryman and his brother. There is no testimony directly showing _ 
what ‘was actually paid out. for the improvements, witnesses merely 

_ stating that so many days’ or weeks’ work, at stated prices, was worth 
_ so-much, which i is indefinite; and what the improvements may have. - 


eee actually cost is left in considerable doubt by reason of the fact that — - 
there is a very material variance in the statements of witnesses . as to | 


2 se, the number of days or Jyeoks that 1 were consumed in making the 
° improvements. | | 
Aside from the question as to whether! or not the soe per rod for : 


fencing, as charged i in entryman’s first yearly proof, was exorbitant, 


Ps it is clear that the full cost of a half mile of Glab fence and a half. 


‘tmmile on his mother’ 's claim was not a legitimate charge i in connection 


_. with his desert entry, as said fences are not located on nor attached 

_.. to the land embraced therein. In the first place, these fences consti- 

tuted Just as much an improvement and afforded just as much pro- 
tection to the claims of his brother and mother as to his own claim, 


yet the whole cost of said fences is credited on entryman’s proof — 
although, so far as shown, ‘the mother and brother had hte interest | 
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therein. Any obligation, under the alleged apreement, to eos one. 


- mile of the Glab fence in repair, so far as the land department is 


concerned, could not. extend beyond the submission of final proof. 
That being true, the cost of repair from the standpoint: of a required | 
- improvement on entryman’s land could, in-no sense, be commensurate 

with the original cost of the fence for which entryman gives himself _ 
credit. -The fact that under the alleged agreement the fence was to | 


' be kept in repair, shows that it was to be maintained as an improve- . 


ment on Glab’s land as well, so that entryman after all did not have | 2 


an absolute ownership therein such, for instance, as would give him. 


the. right to move it away. Then, too, neither the Glab fence nor - 
- that on the mother’s claim constitutes an immediate and permanent. 


improvement on. entryman’s land. While the cost of fencing may 
properly be credited as an expenditure under the desert-land law, in 
order to do this it must come within that provision of said law which | 
requires expenditures, among other things, “in permanent improve- 
ments upon the land.” ‘The Glab fence is ‘ous fourkh: of a mile west. 
of entryman’s Jand, and the mother’s homestead lies immediately es 
west thereof. Conseuently: the fences in question are. not attached — 
to. defendant’s land. The cost of fencing is credited as an expendi- 
ture because recognized as a necessity in connection with desert-land - 
entries; that is, for the purpose, primarily, of protecting and preserv- 
ing the means employed in the irrigation and reclamation of desert 


lands. But to constitute a permanent improvement, within contem- 


plation of the law, to properly protect the irrigation system and the © 


required cultivation, the fencing must necessarily be appurtenant and is 


subservient to the particular land covered by the desert-land claim. 
This, for obvious. reasons, involves a different proposition from that 
of reservoirs and ditches, which may be located off the land, and 


- which are recognized as permanent improvements within the meaning 


of the desert-land law. ‘Speaking of said. se it was said i in the case 


| of Nelson J. Littlejohn (35 L. D., 638) > 


Its general object was to require improvement. of the. land. ace secure ‘its = 


| ‘secu don and’ cultivation. It permits credit for ‘expenditures. not made on 
the land itself, but does that by specific mention of main canals and branch - 


ditches and water rights for irrigation of tlie particular lands—appur tenant to 
such land. These all savor of real pr operty ser vient to ae ‘particular estate of 
the entry and dedicated to it. 3 2 


Aside from the fencing, taking into coicddenticn all tiie. testi- 


> mony as to the amount and: especially the character of the i improve-. 


--ments, consisting of the dam, ditches, and breaking, it is impossible. - 


to conclude that they were, in fact, worth the sums it is claimed were. : 
expended for them. The dam consisted merely of earth thrown up,. 


not reinforced in any way, and was apparently not built with the | 
care that ought to have been exercised considering the limited quan- 


tity of water that it was possible, under the Most paver able circum~ | * 
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| stances, to. conserve. The ditches consisted of nls farce ows, the cost. 
‘of which must have been comparatively small considering the man- 


- ner in which. they were constructed and their condition, and it. is | _ 
clear. they were of little value for the proper reclamation of the — 


; ; irrigable portion. of the claim as required by law. It was held i in ee e 
ease of Bradley v. Vasold (36 L. D. , 106): : : 


In determining whether a desert-land. aureyman has complied with the re- 


"quirements of the statute relative: to annual expenditure, the reasonable value ; 7 
of the work done or improvements placed upon the land is the criterion, and | 
an) not the amount alleged by the entryman to. have been expended therefor. — 


A large part of. the testimony introduced at the hearing was. di- hae 
| “rected to the question of the source and sufficiency of the water | 
supply to irrigate entr yman’ s land, although no direct char ‘ge as to 
that feature was contained i in the affidavit of contest. The source of. 
his water supply, as alleged in his declaration, was a dry coulee across. 
which he built an earth dam. The area of the land tr ibutary to this: 
dam from. which water would. drain into it is estimated to be about 
140 to 160 acres, and it is also estimated that there are from 40 to 60. 
acres of the claim that cannot be irrigated from any source. Ac-. 
cording to the. testimony on behalf of contestant, it is impossible. to 
catch and store enough water in the | reservoir to irrigate very much. 
of the entry; that even if it were full of water, it would not. prop- 
erly irrigate more than 20 acres. The three forties south of the 
. Yeservoir, on account of being higher ground, cannot be irrigated 
. therefrom. | Entryman’ Ss breaking and ditching lie north of the res- 
ervoir. If there were enough rain to fill-the reservoir, there. would 
be no need of irrigation. ‘There is no water in the coulee when it is 


really. needed for irrigating purposes. The only use to which the 
"reservoir was put. was in watering stock. After the spring rains and © 


thaws, the water that has collected in the reservoir begins to. dry up 
and. there is no way. of replenishing it. except from casual..rain ~~ 


storms. Tn. fact, one -witness. testified that the reservoir was. nearly ae 


~ full in March, 1910, but ‘still there» was not enough water to irrigate i. 


= | but. a very ‘all: tract.. This testimony is not seriously contradicted . a - 7 
— by entryman and his witnesses. In fact, they state that 80 or 40 


acres would be the limit that could be irrigated. from the reservoir, | 


: and that there was no water in it at date of hearing. They further es 
state that if the year 1910 had been like that. of 1909, the reservoir — at te. 
would have. filled many times, but it is not. absolutely shown that it © 


was full of. water in 1909, or, if it was, that any attempt was made : 


—o8 to distribute it over the Jand.: ‘It is admitted that the southern por- - 


tion of entryman’ s land cannot be irrigated from this reservoir, and — 


= one of his. witnesses stated that in ordinary seasons of rainfall-and. a 
| snows the reservoir would fill twice. That 1 i, it would, at most, Wti~ * 
_ gate 80 or 40 acres in a season. 
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a At ae southeast: corner of aneannne S asin: wt ony partially e 
; located thereon, is a pond or lake, the size and depth of which are 


* variously estimated, which collects water froma drainage area equal 


~ to about a section of land. This body of water was apparently con- 
_ trolled by entryman’s brother in connection with his desert entry, but 
was evidently regarded by entryman as one of the sources of his 


- water supply. The brother says that he and entryman had anunder- 


standing as to the use of the water from the lake and there are plow _ 
furrows or ditches running out therefrom on entr yman’ s land, 


although it is. impossible for water to flow naturally in any direc- 


a tion except towards the lake. . Witnesses on behalf of contestant say - 
that the lake goes dry during the summer months and had done so | 


for. the past three years and, consequently, does not furnish a per- 
-.» manent supply of water. Entryman’ s witnesses say that it has never 
. been entirely dry until the summer of 1910. A gasoline engine for 


pumping purposes was installed at the lake by entryman’s brother 
_ a few weeks before the hearing, which he said was contracted for 
prior -to this contest. This lake was used as a place for watering _ 
stock until the gasoline engine was installed. It 1s, undoubtedly, 
a wet weather lakes that i is, there: is water in it when the seasons are» 
good but it practically dries up in poor seasons. The effect of entry 
and breaking the land forming the area draining into the lake, would 

_ be to virtually destroy its water supply. In any event, no portion of 7 
| entryman’ s claim could be irrigated therefrom except by the use 
of a pump, a plan which was evidently not contemplated by entryman 
~ at the time he filed his declaration. 

- The Government is. always a party. in interest in eTck a proceed-. 
ing as this, and that it may take advantage of evidence brought. out 
ata hearing, although on a point not charged in the affidavit of 

contest, is: well settled by numerous decisions. “Seitz v. Wallace 

(6 L. D. , 299) ; Bridges v. Curran (7L. D. , 395) ; ‘Saunders - v. Bald- 
win (9 L. D., 391); Betts o. Shumaker (at L. D., 461); Grand — 


=: Canyon Ry. Co: v, ‘Cameron. (36. L. D. 5 and Knight V. es 
‘States Land Association. (142. U. S., 161). 3 a 


The desert-land law provides. that an. applicant thereunder at 


the time of filing his declaration, must also file a map of the land oe 
ne ee which shall exhibit-a plan showing the mode of contemplated irri; 
gation, “ which plan shall be sufficient to thoroughly irrigate and — 


~ veclaim said land, and prepare it to raise ordinary agricultural crops, - 


and shall also show the source of the water to be used for irrigation 
and reclamation.” It goes without saying that a permanent and 


feasible source of water supply is absolutely essential under the 


2% - desert- -land law, which requires of an entryman thereunder a full — 
_ DOWNS as + to une source of such supply. This. necessarily means | 
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_ ee die: source must ote permanent and peahles ay that sufficient i ey 


water is or will be available to irrigate and reclaim, as expressed 


in the circular of instructions, “the whole of the land entered, or Cee 


as much of it'as is susceptible of irrigation, and of keeping it per- a 


manently irrigated.” ”. The law also renders desert-land claims or 


- entries subject to contest, “for illegal. ener abandonment, or as . 
_failure-to comply with the requirements of law.” One of the require- 
~ ments is the submission of yearly proofs which are for the informa- 


tion of the land department and to show whether or not the entry- ce. 


‘man is acting in good faith.. To hold that.a desert-land entry is not — | 
at any time subject to contest, on the ground that there is no ade- 


quate, permanent, and fonsible source of water supply, or that the es 
‘land department may not take’ advantage of information developed _ | 


at a hearing bearing on the subject, even though not charged in the — 
affidavit of contest, would be to admit that the land department must. 


permit indefinitely, even though in possession of information on the — 
subject, a fraudulent. segregation of the public lands. The propo- - 
sition presented here in nowise conflicts with the rule announced in _ 


the case of Vradenburg’s Heirs e¢ al. v.. Orr e al. (25 L.-D., 588), 
and allied cases, wherein it is held that a charge that ia is not 
reclaimed is premature if made within the statutory life of the entry. 
Here. the question is not as to: whether the land. has actually. been 
reclaimed, but as to whether the entryman owns, controls, or has 
an jatenest ina source of water: supply sufficient to irrigate his land. 
and to keep the same permanently irrigated.. There is a clear dis- 


—. tinction between. irrigation and reclamation. The one is the means 


in process during the statutory life of the entry by and through 
- which ultimate reclamation of the land is. accomplished. As - was. 
said in the case of Alonzo. B. Cole (38 L. Dz 2420) ~ | 


Cultivation of desert lands without actual, irrigation would. be: a “useless pro- — 


ceeding, and inasmuch’ as the. cultivation’ of: the amount stated is required, it. 


is also necessary that this: area. must have been actually hee es PiNene - < 


, water upon it’ es to. final proof, © 


7 ‘There is one ‘matter. concerning which: all witnesses are. ‘gabstan- | 
_ tially agreed, namely, that there was practically no attempt to irri- - 


se gate. any portion of the land or to plant crops thereon until May or 


June, 1910. -Whether this particular work was done before or after * 


_ entrymen had knowledge of the contest is not entirely clear, although eee 


the testimony leaves the impression that it was after. ‘Entryman’s 


brother, who appears to have assisted him in his work on the land, 7 
testified that irrigating was done “along in the middle of June, these" 


- forepart of June.” Contest was initiated March 29, 1910, and notice 
thereof was: personally served June 8, 1910. The year 1910 was a 
Pre notor ously as one, but the ‘prior years were average ones and qeUe - 
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ae agai an. szceetiy wet year, yet: no explanation ; is given as to why He 


an attempt was not made to irrigate the land prior to 1910. The 


~~ fair conclusion is that it is due to the fact either. that a sufficient | 
supply of water had not been conserved by entryman, or that his 


. ditches were inadequate and not in proper condition, or both. The 
result is that although having this land segregated. for four years,. 


it remains in its original desert state, entryman having accomplished 
- nothing whatever in the way of crops, grass, or vegetation of any 
kind, although abundantly able financially to fully comply with the — 
ae requirements of law. Besides, entryman must have known at the. 


time he filed his declaration that it was not possible to irrigate the 


_. southern portion of his claim, or more than one-third of his land, , 7 


_ from the reservoir he proposed to construct. 

The three members of the Keaster family having Ane eae 

? the 800-acre enclosure control about 3,000 acres. of land and are ~ 
engaged in the cattle business, owning and grazing several hundred 

head. The principal use and, in fact, the only use to which these 

lands were put, up to the time of contest, was as a pasture for cattle 

while, according to the statements of the family, they were being 


_. gathered in from the range and held to await shipment, but which, 


according to statements of other witnesses, was being used as a 
general pasture. The fencing around this large pasture was as 
much for the purpose, apparently, of keeping the family cattle in as 
for keeping other cattle out. It is admitted that the cattle trampled 
on and. filled up the ditches, and entryman. himself stated that the 
dam was rebuilt “because the cattle had pushed the dirt down and 
; trampled over it.” Thus no proper protection was afforded the irri- 


gation system even: though it had been otherwise adequate in all 


respects. Obviously. such protection is as essential as any of the 
_ other requirements of the desert-land law. It appears that entry- 


~ man asked for an extension of time and, furthermore, the records of 


- the General Land Office show, of which judicial notice will be taken, 
that the homestead entry of his mother was canceled upon contest 


and that the desert entry of his brother was canceled upon relin- _ 


quishment. 7 | 
. Under the facts as disclosed, sities Ga a aiek of ‘good faith, the _ 
- Department finds, even though there were no contest, that the pro- _ 
_ visions of section 5.of the act of March 4, 1915 (38. Stat., 1188), a are 
not applicable to this entry. _ 
The Department is of opinion ‘that, upon ie canele ieioed: chia 
| entry ought to be canceled. Its former decision of March 31, 1914, — 


is accordingly hereby recalled and vacated, and that of the Com- Rate 


‘missioner of the oe Land Office of June 18, 1918, reversed. 
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| ACOOUNTS—SURVEYORS. GENERAL'S OFFICES. | | 
‘Crrcurar. 
“[No. 422.) 
| Daparracent OF THE / Teeaenons ’ 
ee, Generat Lanp Orrice, 


hee | eo Washington, July 2, 1916. | 
- Uwrrep uae ee ee | 


‘Sirs: Beginning with August 1, 1915, neha pateral neater issue - a 


a receipt, making a mémiorandtin: copy thereof by carbon process, 


-. for each and- every. amount received by them for transcripts of — | 


records, plats, etec., the original to be delivered to the depositor. and % oa 


| the memorandum copy. to be forwarded to this: office with an ab- 


stract of moneys received at the end of the quarter; and. all such : : i 
moneys received shall be deposited by them in a separate account 
to their official credit, as “Trust Funds” (“Unearned Moneys”), — 


as is now done by. receivers of public moneys at United ‘States land 
offices, in accordance with. paragraphs 72, 83. and 95 of Circular 105. 
Under the act approved March 3, 1913 (37 Stat.,.733), surveyors- - 
. general may accept cash, currency, aad certified heck when drawn 
in their favor, on national and State banks and trust companies 


~~ located in the same: city as the depository with which the deposits 


are to be made, and such “out of town” certified checks as can be 
cashed. by them without cost. to the Government. United States — 
~ postal money orders may ‘be received and accounted for as cash when | 
they are made payable to the order of the surveyor- -general by the 
post office where they: are issued and drawn on the post. office where 
the surveyor general is located. ‘Surveyors-general must not. accept, 


'. or issue receipts for, remittances tendered in any other form. 


. Under the regulations of the Treasury Department. (Circular No. he 


| AY, dated April 5, 1905) ‘surveyors- -general living in the same city or - 
_.town with an asdistant treasurer of the United States or a national = 
~~ bank depository, must deposit. their receipts. at the close of each: day. ae 


‘Surveyors- general at such a distance from a depository - that. daily 7 
deposits are impracticable, must forward their neces by registered 
mail at the end of each week. - : | 


In view of the small amounts = ageived In eats of the deposits te: me 


« transcripts of records, plats, ete., it will not be necessary for the 


*  gurveyor-general to draw his official check each time a deposit is ae 


- earned (applied), but at the end of each quarter he shall draw his 
official check against his account of “ Unearned Moneys” for the | 
total amount applied during the quarter, “ For deposit to the credit 
= of. the Treasurer of the United States,” endorsing < on 1 such: check ale 
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cares of each and every receipt : on ech of which the 5 deposit 3 is 


-_made. 


'.- Where the whole of the amount acpeciad by. an. yuna for : 
transcripts of records, plats, etc., is not earned, the excess shall be. 


ae returned to the depositor by: official check drawn against the sur-_ : 


veyor-general’s account of “Unearned Moneys,” on which checks 


__ shall be noted the depositor’s receipt number. 


At the end of each quarter the surveyor-general shall aibiai an 


abstract of moneys received, which shall show the date of each ree 
— ceipt, the number. of the receipt. issued, the name of the depositor, the > 

purpose for which the deposit was inne: the amount thereof, and the © _ 

date, number and amount of each certificate of deposit: to. ‘official ow 


credit. The “Abstract of Collections ” (form 2—-106b) will serve this 
__ purpose, using the columns as indicated by their headings, except as to 
deposits to official credit, each of which shall be entered on the line 
immediately following the receipt or receipts it cover S, the date in the 
~ date column, the. certificate of deposit number in the receipt. number: 
column and the amount on the right- hand side of the column headed : 
“For what purpose.” ~ 
. The surveyor- -general shall also submit: a ihe end. of sich rere 
_ an abstract of moneys returned or applied (form 4-103d), , which shall 
show the date of each transaction noted thereon, the name of the de- 
positor and the number of the receipt issued to him in connection — 
with each amount returned or’ ‘applied, the number of the surveyor- 
general’s official check where an excess has been returned or a deposit. 
~ made to the credit of the Treasurer of the United States; the amount 
_ returned to each depositor ; the amount applied in connection with © 
each deposit ; and the total. amount returned and applied i in eonnec- 
tion with each receipt, which, of. course, will 3 in each case ee with 
~ the amount. for which the receipt ‘was issued. : 
Entries in “Account. Current.” In. the column faa “Trust 
_ Funds—Unearned Moneys,” under DEBITS, shall be entered the — 


total receipts as shown by the “Abstract. of Collections,” and under 


ox amount applied during the quarter, and under CREDITS. the 


_ at the end of the quarter. 


i CREDITS, on separate lines, the total amount applied and tho: total” : 
~ amount returned to depositors. . The difference, if any, between the - 


7 amount collected and the — amount returned. and. applied. shall be ss 


- treated as a balance due the United States. In the column headed 


“ Work done in Office of Surveyor-General,” under DEBITS, shall be - me 


~ entered, on the line with “ Collections, as shown by abstracts,” the. 
amount; deposited to the credit of the Treasurer of the United States 
But one form of receipt blank will be used by surveyors- Scoienal 


7 namely, form 4-129. These receipts are numbered and must: be used 
In consecutive numerical order, each s surveyor -general using first the 
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Toweat numbed receipt furnished his. ohne peat blank that is ; 
- mutilated or spoiled, in any manner, should be marked plainly across _ 


its face “ Canceled ” and be placed in proper numerical order with the eae 


copies of receipts transmitted with the abstract of moneys received... - : | 
a Pue general must account for every: es blank issued to them. eee 


hn peepee. x 3 
= ore Pana: 7 

Commissioner. — 

ee July 9, 1915: oe oe 
~ Anprteus A. Toss. sen 

| oe Assistant Secretary. 


‘MONTEZUMA GOrD. & SILVER MINING 0. 


_ Devided July 8, 1915. 


| oueederon or Duscniprion IN ‘MUnmrat PATENT. | ; 
By virtue of sections 2327 and 2872, Revised Statutes, a mineral Satay in error 


because of erroneous description may be cured even after patent upon sur- 


_ render of the outstanding instrument and the relinguishment. of title there- 

under, and a cor rected patent issued containing an accurate description of . 

the ground. actually staked and monumented under ' the original patent 
survey. 


a Toms, First veer ee Ye _2e eee a . oe 


‘The Montezuma Gold and Silver Mining ce dudes aS. .: 
successor to the patentees of Nevada, Surprise, Gazelle, Discovery : 


Location Lone Star.and First North Extension Lone Star lode mining © | 


: claims, mineral surveys 690, 691, 689, 694, 695, and patents numbers : 


12839, 12840, 19841, 12842, 12843, respectively, has appealed from the 
Cominissioné:” sg deccion: of October 15, 1914, denying relief upon a 


| petition for amendatory or supplemental patents and rejecting pend- . 
ing mineral applications 022728, 022724, 022725, for said claims. 7 
The land in question is Bibunted | in the W.-4,. Gec. 30, N. 4, Sec. 315. 


| T. 13 N., R..1 W., G. & S. BR. M.,.Phoenix, formerly Prescott, lana _ 


_ district, ‘Arizona. The claims above named were located in the 70's. - 


and were embraced i in official mineral surveys as above enumerated _ 


on made by: one Pannenberg i in 1884. Separate patent proceedings were 


instituted and carried to completion for the claims in 1885. Febru- 


ary 2, 1888, the patents above referred to were issued to William Ne. és 
' Kelly et al. for these claims which were described therein in accord- = 
ance with the application record, which was. based upon, the eEPEOES oe 


mineral surveys. 


In 1901, Mineral Sunvevor J. ds Fisher | in pane a survey of the a 


adj acent. Midnight Test, Saxon and Dixie lode claims, survey No. 
1585, ascertained. oe reported that oe were mistakes i in the. courses 


a 
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and distances in the surveys of the he five claims, and ‘idhaliaals | 
in the surveys of the Nevada and Surprise. In an affidavit verified — 
. by. him he alleged that. the ground described in the field notes, plats 


. . and patents was not the same land as that defined by the monuments 


on the ground. Another surveyor, William H. Merritt, at the request - 
of William N. Kelly, who appears to have been the president of the © 
company, made a survey and submitted sketch plats showing the 
variation in positions of the claims as actually monumented on the 
ground and as described in the 1884 surveys. In an affidavit-verified _ 
. September 22, 1914, but referring to his survey made in Se a ak 
1901, Surveyor Merritt states: - | 7 

- The black lines on the plat, hereto attached, ace show the boundaries 


of said mining claims, and the red lines. show the boundaries of said claims as | 
represented in Deputy Mineral : ee Pannenberg’s HOLES of his SRENeY of — 


said claims. . | | | 
In this survey I found all the corners ‘established by Surveyor Paihienbare. 


* except the northeast corner No. 7, of the Gazelle lode, and the black lines show . 
these corners, But in writing. out his notes Mr. Pennenberg wrote them in the 
magnetic course, not the true course, which is the cause of the variation shown 


by the red lines on the accompanying plat. 


The plats referred to are ‘reproductions on the 1901 seta plats 
above mentioned. | 

The company comeaons In 1901, filed a petition: eer that the 
original patents be recalled and that new patents be issued giving a 
proper description of the ground held and owned by it. The appli- 
cation was denied by the Commissioner and on appeal the Depart- 
ment held that the company might surrender its outstanding patents, 
reconvey the land and institute patent proceedings anew as the basis 
for the issuance of corrected patents. It was stated that failing in 
this the Commissioner’s denial of the petition would stand affirmed. 
This decision was adhered to. on review August 19, 1902, and it was 


there stated : 


If the matters. aiiesea's in the petition be true considerable portions. of the lands - 


which the company asks to be included within the new patents. in these several 


eases were not embraced in the original applications for patents or in the pub- 
lished or posted notices of said applications. Lo embrace. these lands in new. 


oe it will be absolutely necessary that new applications be filed, embracing 7 


such lands, and that new notices. be given in accordance. with the new appli-— 
cations. The Department can not do more for the petitioner than was done | 
_+for it in the former decision. | . . 


Thereupon the company procaetiad anew and eoplied for another _ 
| official mineral survey of the claims. These surveys were made and — 
returned by Surveyor Merritt in 1903, for the claims as follows: - 
Lone Star and Lone Star Extension, survey No. 1842; Nevada and | 
Gazelle, survey No. 1843; and Surprise, No, 1845. These surveys, as. 
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= appears trom the field ote were based upon the location certificates : 
of the claims and were approved by the Surveyor-General in De- 
ie cember, 1903. They were proceeded with and treated as original or. 


new surveys. .The- Pannenberg stakes and monuments are not de- . | | 
scribed or referred to therein. Many of the courses and distances 


vary more or r less ae from — laid down DY Merritt « on his plats. 
of 1901. “ 
: ” March + ane “1904, ‘the company filed i in 1 thé Prescott land office three — 
_ Tnineral. ‘applications based upon the last mentioned surveys, which 
are now Phoenix serials 022723, 022724 and 022725, respectively... 
Only one of these applications, 029724, is verified. So far as the 


record discloses publication was not made, no proofs thereof having 


been filed. In 1906, these application papers were called up to the 


_ General. Land Office. In 1914, these dormant. applications weretaken = 


up for consideration by the ‘Cominissioner and the claimant com- — 
pany was required to show cause why they. should not be rejected 
because of laches. The company responded with a petition. setting 


forth substantially the foregoing facts and asked that some mineral 


surveyor be directed to go upon the ground and ascertain the correct. 

"survey and identity of the claims and the land covered. by the loca- | 

tions and that thereupon correct descriptions be incorporated in new. - 
patents to be issued in Leu of the original patents which were ten- 
dered for surrender. A copy of Mr. Fischer’s affidavit and Mr. 
Merritt’s affidavit and. plats accompanied this petition. = | 
In the Commissioner’s decision of October 15, 1914, now com- 
_ plained of, the departmental holdings of 1902, uae procedure, re 
were ated and were deemed by the Goneniaienes controlling and 
binding upon him. The General Land Office accordingly declined to 
reopen the case on.the petition and denied the same. The applica- 


met tions filed in 1904, appearing stale, were held for rejection for laches. . 


- On this appeal the company. reasserts its claimed right to relief 
and to have new and correct patents issued properly desenbng. the : 


_ mineral land appropriated. and. occupied by the company. 


| Section 2397, Revised Statutes, as amended. by the act of April 2 28 7" 
‘ 1904 (33 Stat., 545), 1 in part, is as follows: _ 


a 8 Where patents have issued for, mineral lands, those anid ‘of shall be segre- . 


gated and shall be deemed to be patented which are bounded by the lines actu- ~~ 


ally marked, defined, and. established upon the ground by the monuments of the 


official survey upon which the patent grant is based, and surveyors-general in 


executing» subsequent | patent. surveys, whether upon surveyed or unsurveyed . | 


- lands, shall be. governed accordingly. The said monuments shall at all tinies — 


ae constitute the highest authority as to what land is patented, and in case of any 


conflict between the said monuments of. such. patented claims and the descrip- _— 

< tions of said claims in the patents issued therefor the monuments on the ger ‘ound 
shall govern, and erroneous or inconsistent. descriptions or calls i in the patent . 

«7 descrinuons shall give way thereto, a 
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os Becton 2372, Revised Statutes, i as amended by the act of t February 
| 24, 1909 (35 Stat., 645), provides as follows: 


In all cases where an entry, selection or location had been or shall hereafter be | 
made of a tract of land not intended to be entered, the entryman,.... or, when ~ 


the claim is by law tr ansferable, his or their transferees, may, in any case coming 


within the provisions of this section, file his or. their affidavit, with such addi- 


. tional evidence as can be secured showing the mistake as to the numbers of the 
-. tract intended to be entered . . the Commissioner of the General. Land Office, 
. if he be entirely satisfied ‘hat the mistake has been made and that every ~ 
reiconable precaution and exertion has been made to avoid it, is authorized to | 


change the. entry and transfer the payment from the tract erroneously eutered to 
that intended to be entered, if the same _ not been enone of and is 3 subject ue 


». toentry, — 


a Paragraph 4 of iedenenta ein: of Gal 22, 1909 (37 
_ LL. D., 655), pursuant to said act, holds that the remedies of the statute — 


are a icbls even where patent on the erroneous entry hasbeen issued. 


This accords with the decision of the Eighth Circuit Court of Appeals 
in the case of Le Marchal v. Tegarden (175 Fed., 682, 690), to the 


effect that the section is “general and comprehensive covering | all 


eases of mistaken ee, whether patents hes or may not have 
issued.” 


In view of the provisions of ion 2327, Revised Sisiiteas: supra, ree 


a of the Mining Regulations (37 L. D., 728), paragraphs 131, 132, 


147 and 149, it would undoubtedly be held by the courts and by the 


land department i in any case involving such issue that the lands actu- - 


ally granted and conveyed by the outstanding patents are those tracts — - 


_tmmarked and defined upon the ground by the stakes and monuments 
_ of the Pannenberg survey. - See the cases of Galbraith v. Shasta Iron 
Company (76 Pac., 901) ; Bell v. Skillicorn (28 Pac., 768) ; Sinnott v. _ 
~ Jewett (83 L. D. 91); and United rates, Mining Company v. Wall 

(39 L. D., 546). 7 _ 

Upon the eine before the Department chore. can be no lout Par 
that erroneous calls as to. courses and distances are contained in the 


1888 patents. The company when made aware of these errors 


promptly sought relief. The legislative intent to be gathered. from 
‘sections 2369 to 2372, Revised Statutes, is that an entry in error be- 
cause of erroneous description may be cured even after patent upon 
the surrender of the outstanding instrument and the relinquishment — 


of title thereunder, and the entry be changed to the land intended to 


be entered if still unsold. I am of the opinion that the petitioner is. 
entitled to such relief as the land department is able to grant. As 


above indicated, since the departmental decisions herein. were rendered a : | 
_ in 1902, the law applicable in the case has been. materially changed. 


However, upon the present. record there are discrepancies between 


Mr. ‘Merritt’s plat made in 1901, and his survey of 1903, that are 


not reconcilable. That is to say, is Department at this fine itu 
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able % formulate a, . description foi patent purposes he tie sate 


— courses and distances that will, with certainty, describe and identify is ee 
these tracts within the boundaries fixed by the monuments of the 


1884 survey, as they were established and existed. on the: ground. 


_ A further survey is, therefore, essential. The same should be made _ 


and treated as amendatory to. the surveys of 1884. This amended — 


_ survey should be applied for by the company and made at its ex-— | 


a pense. It should be executed with primary reference to the position. 


on the ground of the stakes and monuments established and de- eee 


scribed by Surveyor Pannenberg in his survey of 1884. The true 


ties and courses and distances. controlled by those monuments should Figg 
be ascertained and returned. This amendatory survey if found cor- 

_rect and in all respects satisfactory. should be approved by the Sur--. | 

’ veyor-General. | Thereupon a transcript and plat thereof should be 


prepared for filing in the General Land. Office. Upon the descrip- 
tions contained and returned in. such a survey new patents could - 
~ be issued giving an accurate and precise description of the lands to. 


which the company, is entitled and this without the necessity of oe 


further notice or new application proceedings. I reach this con-. 
clusion notwithstanding the decision of the Department in the. case 
of Frank G. Peck (34 L. D., 682). There the entry record and the 
- patent located the claim in anotlier township and some 8 or 10 miles 
distant from its true locus. Neither the patent nor the patent record | 
contained any reference to adjacent claims or other data by which 
the true position of the land could be located. It was there held that 
new and correct notice was necessary before a corrected patent be 
issued. In the case at bar the. original survey and as well all later 
_ surveys definitely located these claims in sections 30 and 31, T. 13 N., 
R. 1 W. There is no question as to the claims being loca in those 
sections. The company will accordingly be granted a reasonable. 
time within which to apply for the requisite amendatory survey, 


through the regular channels, upon the approval of such survey and = — 
the filing thereof in the General Land Office, the. company may sur~ 0 
-. render its outstanding patents and make a reconveyance of the title 


thereunder accompanied by an abstract showing the revesting of — 
title in the Government, and thereupon if all be found satisfactory . 
new and corrected patents will be: issued in the name of the com- 


pany, without further notice or ‘proceedings. | If the company so. fe, oe 
elects it may reconvey title and proceed upon the 1903 survey to 


im acquire the claims pursuant to the pending applications by bringing - oP a. 


ee the same down to date and filing proper abstract of title. ‘Posting a" 


- and publication must be had and the applications prosecuted to en- eee 


tries in the usual course. In the event the company fails to act, its — 
petition will ‘stand denied and the pending ‘applications will: be | 
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rejected. A copy of this decision will be furnished to uo Surveyor. 
General for his guidance. | 

The departmental opinions herein of June 3, 1902, and August 19, 
1902, and the decision appealed from, are wedaat accordingly and - 
_ the case is remanded for further action in harmony with the views 
above expressed, : a 3 


_ THOMAS J. STOCKLEY. ; 
Decided as 9, ‘1915. 


Om 4 AND Gas WrrspRawaAts:’ 7 
The executive order of December 15, 1908, withdrawing certain lands in the. 
“Baton Rouge, Louisiana, land district, on account of the oil and gas de- 
posits. therein, specifically provided that all pending entries, etc., should be 
suspended pending investigation. as to the character of the land and that 
final certificates: should net in the meantime be issued thereon ;. and .sub- | 
. mission of final proof and issuance of the recéiver’s receipt for fees and 
_ eommissions upon such suspended entries did not subject them to the opera~ 

tion of the confirmatory provisions of the act of. March 8, 1891, so as to 

defeat. the effect of the withdrawal or to preclude consideration of the 
adverse mineral. report and the evidence taken at-the hearing respecting 
the character of these lands, or bar application of the act of July 17, 1914, 
‘ providing for the reservation to the United States of oil and gas deposits 

and the patenting of the. land to entryman Subject 1 to suc reservation. 


Sonus, First Assistant Secretary: — 
_ November 13, 1905, Thomas J. Stockley made Ramesieat entry for 
the fractional SW. i NE. 4 and. SE. 4, Sec. 5, and. NW. + NE. 4, 
Sec. 8, T: 20 N., R. 16 W., eoniniae: 71.25 acres. of, land, in the > 
- Baton Rouge, Louisiana, iad district. 

December 15, 1908, the land was included i in an eeltiye. with- 
drawal on account of its oil and gas deposits. 

January 5, 1909, the entryman submitted final proof upon. his 
entry, paid ie: oon: and. commissions, and receiver's Bias i issued | 
J anuary 16, 1909. : 


By. Bxcoutive order. dated J uly 2, “1910, issued under thie: act of : ee 


‘June 25, 1910 (36 Stat., 847), the land was Included in Pee - 
reserve No. 4, : g 


Upon the basis of ¢ a, report. dated E ee 10, 1919, adverse to the a 


entry, submitted by a special agent of ‘the Gensel Pend Office; the 
Commissioner, by letter of February of, 1912, ‘directed that pro- . 
ceedings be instituted, charging that. ihe land is mineral -in char- — 
acter, chiefly valuable on account of its deposits of oil. and gas, and 
‘that the claimant knew or should have known from surrounding 


i : conditions that the land was so valuable at the time final proof was 
-  - submitted. As a result of the hearing had, the local officers and. 
an the Commissioner found the land to be oil in character, and for this 
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reason the entr ‘y was, Be Comin S decicion of December 29. 1918, . 
held for cancellation. An appeal filed on behalf of entryman from | 


that decision has received careful consideration, and the Department. | | : | 
| finds, upon examination of the record, that the decisions below as to _ 
. the character of the. land were warranted: by the evidence. 


The question has arisen as to whether or not, final. ee a having | 


an issued, as hereinbefore stated, J anuary 16, 1909; the confirmatory o 


+ provisions of the act of March 8, 1891 (26 Stat., 1095), have oper- 
~ ated so as to preclude. goanidecation of the adverss mineral report, — 
the evidence taken at the hearing, and the application to this. case of 


| the act of Congress. approved July 17, 1914 (88, Stat., 509), pro- | 
- viding for the reservation to. the United States of oil and gas deposits 
and the patenting of the land to entrymen subject to such reservation. 


As already recited, the lands were withdrawn -by the Executive - —~ 


. ‘Docaubor 15, 1908, prior: to the submission of final proof, and that 


this withdrawal was legal and binding is confirmed by the decision 
of the Supreme Court of the United States February 93,1915,in the 


case of United States v. Midwest. Oil rae et a. Said oe 
drawal expressly provided that ye 


Applications, selections; entries,. and. pr oofs based upon selections, sovtlementa: 


or rights initiated prior to_ date of withdrawal may be received by you and - 
allowed to proceed under the rules up to and including the submission of final — | 

| proofs. You must not, however, in such cases receive the: purchase money or 

issue final certificates of entry, but must suspend. the entries and proofs pending =e ; 

investigation as. to the validity of the claims with regard to the character of the _ 

land and compliance with the. law in other respects. You will place such sus- . 

| “pended eases in a file in your office and for the information of this ‘office. pre- 


eg Sls 


pare and forward ¢ a schedule. thereof with. your monly. returns. upon Form : 


, The effect of this é den was to end ie and other entries in like 
situation and. the receipt issued. by the receiver in this case was merely 


“an: evidence of the payment of fees and: commissions and did not and - 


~. could not relieve the entry from the euepension created by said order — | 


of December 15, 1908. 
_. Under the circumstances. it ae be held that. the submission of 
| final: proof, the payment, of the fees and commissions and the — 


issuance of receiver’s receipt therefor did not operate to defeat the Be 


effect of the withdrawals theretofore, and thereafter within less than 


_ two years after date of said. receipt, made, and the subsequent investi-. 
gation by this Department.to determine and verify the character of © 


the land, whether mineral or nonmineral, to the end that. the with- 
drawal might be modified or vacated if ihe land be found to be non- 
_ ~ mineral or that the act of J uly 17, 1914, be given appioabion if the | 
land be determined to be mineral in char acter. 


_. |. The investigations made and the evidence submitted convince: the : | . | 
| Department that the Jands- has and were at date of final proof, ia 
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| anil for thee deposits of oil « or gas, and that sonecuuently ihis | 


: 7 Department: is, under the circumstances, without authority to issue - 


| final eartificate and patent for said land, including the said’ mineral 
- deposits. If patent be issued to the entryman, it must be under the — 


provisions of the act of July 17, 1914, supra, reserving to the United | 

_ States the deposits of oil and gas in the land: The decision of the © 

- Commissioner, finding the lands to be mineral in character, is there- 

fore affirmed, but under the circumstances the Department finds no 

evidence of bad faith existent at the: time of the original entry in 

. 1906.and is of the opinion that the entryman may be given a limited 

patent under the act of July 17,1914. As thus modified, the Com- 

- missioner’s decision is affirmed, and should this decision become final, 

the entryman will be permitted. to take patent under the prowielons. of oes 
ate said act of uy 17, 1914, 7 Gu & ee | _ 


et 


"THOMAS J. STOCKLEY. 


“Motion ae heme of departmental deciiancot jay 9, 1915, 
44 L. D., 178, denied By: First Assistant ma Jones Angus 26, 
1915, - 


GAUSS ve PHELPS. 
"Decided Fuly 10, 1915. 
- Contest FOR Apicanonaiiee “ee Mowwits’ Prnrop. . 
The six months’ period after the expiration ‘of. which a contest on the ground - 

of abandonment will lie. against: a homestead entry begins to run from the 


- date of the allowance of the entry by the register, and not from the date 
: the entryman receives notice of such allowance. oe 


J ONRE, First. Assistant Secretary: | : | 
‘Henry W. Phelps has appealed from. the eee of the Commis- 


sioner of the General Land Office, dated December 8, 1914, affirming _ 


- the action of the register and receiver, who held for cancellation his 
| aon entry, made on September 93, 1910, for lots 1 and 2, E.4 

NW. 4, and NE. 4, Sec. 17, T. 35 N., R. 1 W., M. M., Great Falls, 
Montana, land district, as the result oe a contest. by Henry Gauss, — 
char; ging abandonment and. failure to cultivate and improve the | 
land. | 


~ from and need not, therefore, be repeated. ‘This appeal is chiefly — 


predicated upon the contention made by the entryman that his failure 


to comply with the law should be excused, for the reason that he did ae ee 


not receive notice of the allowance of oad entry until February 18, 


~The material eon in i the case are set forth in the iedaion appealed ae 


a 1918, which was only three months and eleven days prior to the = | 
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| eibition of ee Gant asain it to be true ‘in he did not. 
- receive notice that his entry was allowed, such fact would be no 
defense to the charge. made against his entry. Under the. express 
terms of the homestead laws, proof. of abandonment or failure to 


reside upon the land for more than six months after the date- of the 7 | | 
entry, which is the date. upon which it is allowed by ‘the register, a 


warrants the cancellation of the entry. While the practice and the — 
regulations of the Department. require notice to the entryman of the 
allowance of his application, it has never been, for obvious reasons of 
| administration, as well as of law, held that fie statute was suspended. | 
or waived by the failure of the entryman. to receive such notice or 
that the validity of the entry and the claimant’s obligations there- 
under were dependent upon proof that he had actually received such 
a, notice. It is unnecessary, in this case, to discuss the effect, upon a 
contest for abandonment, of proof that the entryman, Shout fault — 
or laches on. his part, had not received notice that his entry had been 


allowed. In this case the entryman for more. than. two years after - 
the allowance of his application made no ‘inquiry of the local office - 


or other attempt to be advised in the premises, and: at the: hearing, — 
more than a year subsequent to the time when he admits notice of 
the allowance of his application; nee was still 1 in. total default i m the i 
- matter of compliance with the law.. | | 
The Commissioner correctly held that the opaliene bind been. 
guilty of such laches as to render his plea of want of notice of no 
avall. He might have properly added that under the facts disclosed 
' by the record, it is manifest that such plea was @ mere subter fuge or 
afterthought. _ 
‘The decision appealed from - is aifiemed. 


AMENDMENT OF ENTRIES UNDER SEC. 27, R. 8. 
| Cmecvnar. pt 
INO. 423.) 


_Depanrannn OF THE Taerenron; | 
Generan Lanp Orrice, 
| Washington, Dd, C. ee 10, 1915. 
- Rucrerens AND Ruontvars, 7 
7 Untrep, States Lanp Once: 


Sirs: Section 2372, United States Revised Stabuted as cnet pay ae ane 


by the act of Congress pees sac 24, 1909. (35 Stat., S46), . 


| ; | reads as follows: 


_ SEc. O37. In all cases where an eine selection, or joeation has. pea or shall 


hereafter be made of a tract of land not intended to be entered, the entryman, me - 
a selector, Or. locator, or, in case of his death, -his legal representatives, or, when or 
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the claim is by. law transferable, his or their transferees, may, in any case com-- 


ing within the provisions of this section, file his or their affidavit, with such © 


| additional evidence as can be procured showing the mistake as to the numbers _ 
of the tract intended to be entered and. that every reasonable precaution and. 


exertion was used to avoid the error, with the register and receiver of the land 
district. in which such tract of land is situate, who. should transmit the evidence 
submitted to them, in each case, together with their written opinion both as to 


| _ the existence of the mistake and the credibility of every person . testifying :. 
thereto, to the Commissioner of the General Land Office, who, if he. be entirely oo 
satisfied that the mistake has been made and that every reasonable precaution a 


and exertion has been made to avoid it, is authorized to change the entry and 
transfer the payment from the tract: erroneously entered to that intended. to be. 
entered, if the same has not been disposed of and is subject to entry, or if not 
subject to- entry, then to any other tract liable to such entry, selection, or loca- - 
tion; but the oath of the person interested shall in no case be deemed sufficient, — 
_in the ‘absence of other corroborating testimony, to authorize such change of | 

entry, nor shall: anything herein contained affect the right of thir d persons: 


For the purpose of governing the administration of the provisions 
of this statute and to define the circumstances under which amend- ~ 
ments -of entries will be granted pursuant to its pr ovisions, or by 
virtue of the authority of the department to recognize and establish 
rights and equities not strictly within the purview and contemplation | 
of such statute, the following rules are provided and. will be followed: 

_ 1. Applications for amendment must be. filed in the local land 
office of the United States having jurisdiction over the land sought | 
to be entered, and should be substantially in accordance with the 
printed form herewith. This form may be used for the amendment 
of nonmineral entries where the applicant is either the original entry-_ 
man, the assignee, or transferee, by making such modifications as 
the facts may justify. Each application must. be verified by ‘the 
oath of the applicant and corroborating witnesses, and must describe 
the land erroneously entered, as well as that desired by way of amend- 
ment, by subdivision, section, township, and range; and where the . 
land otiginally intended to be entered has been disposed of the appli- 
- eant.must describe that land also and.show why he can not. obtain it. 

9. The application must contain a full statement. of all.the facts 
_ and circumstances, showing how the mistake occurred and what — 
_ precautions. were taken prior to the filing of the erroneous entry, — 
selection, or location, to avoid error in the description. The showing — 

iIn> this ropand must be complete, because - no. amendment will be. 

allowed unless it is made to appear that proper precaution was taken 
to avoid: ‘error at the time of making the original entry, location, or 
selection; and where there has been undue delay in applying for - 
; geaendment the application will be closely scrutinized, and will not 
‘be allowed unless the utmost good faith is shown, and the delay ex- . 
plained to the entire satisfaction of the Commissioner of the General 


: Land pas 
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2 The face Goat must also sien that no euene or sities geuee 
of value has been taken from the land erroneously entered, located, 
or selected; that the land sought by way of smienament) is not 


occupied. or claimed by any adverse claimant; that it is of the char- - 
~ acter. contemplated by the law under which ie claim is presented, oe. 


and, in cases of nonmineral claims, the kind and. aunty, of timber 2 
- on sock legal subdivision applied for must be stated. 


_ 4, Where no final certificate has been issued and the. ease eat - 


ig sought by the original claimant, it must be shown that the land 
embraced in the erroneous. entry, location, or selection has not been « 


- sold, assigned, relinquished, or in-any way encumbered, and for this - 
purpose the affidavit of the applicant, corroborated as hereinafter | | 
| required, will be sufficient; but where final certificate has issued, 


or where amendment is- sought by a transferee, it must be shown. 7 
by a certificate from the proper recording officer of the county in | 
which the land i is situated, or by satisfactory abstract. of title, that. . 


_. the applicant is the owner of such Jand under the entry, location, . 


or selection, as the case may be, and it must also be shown that there | 
are no liens, unpaid taxes, or other incumbrance charged against 
the land. Where patent has been issued, reconveyance ie the land 
7 embraced in the patent must be made by deed executed by the 
claimant, and also by his wife, if he be married, in accordance with 
the laws. governing the execution of deeds. for the conveyance of 
real estate in the State in which the land is situated, such deed to- 
- be accompanied by a satisfactory abstract. of title or a certificate 
from the register of deeds in and for the county in which the land i 1s 
situated, showing the title to be clear and free of incumbrance. , 
5, The affidavit of the applicant must be corroborated by at least: | 


two witnesses who have been. well acquainted with him for a sufficient Pas 
length of time to enable them: to testify as to the character and | | 


reputation of the applicant for truth.and veracity. At least. one 
~ witness must. verity the allegations of the application on. his. personal - 
knowledge of the facts therein stated, so far as such facts may well — 


be known to anyone other than the applicant: and as to other facts, : : a 
including those concerning the applicant’s intent or ‘purpose, such Se Pe 


- witness may testify on information and. belief. 


6. The affidavit. of the applicant. must be ‘executed. before the oa 


7 register. or receiver of the land office where the application i ica rie ; 


or before a United States. commissioner, or before the judge or clerk 


of any court of record in the county, parish, ‘or land district in which 


the lands are situated, as required by the act of March 4, 1904 « BB. | 


 Stat., 59). The corrobotating affidavits — may be made before any 


a officer authorized to administer oaths and using a seal. 


aes ‘When an application to amend ‘is filed in your office, - you. will. 
_ make prope notations on your records and for ward it to the General - 
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ts Land Office seh your monthly returns, with your. recommendation: 


written at the place indicated in. the ae and thereafter you will | 
make no disposition of the land apphee for until instructed by t the 


#6 General Land Office. 


8. When an application to amend is re in the General and 
_ Office, together with proper report and recommendation from the © 


_ register and receiver, it will be considered, and, if found satisfactory, 
_. the amendment will be allowed and proper correction made on the 


| records, of which you will be duly advised, to the end that the neces- 


| sary corrections may be made on the. records of -your office and the, 


applicant properly notified. Where an application is denied, an 


appeal may be taken to the department. | | 
9. Where amendments are allowed of claims upon wail eat | 
proof has been submitted, and publication or posting of notice’ is 
required, republication of notice applicable to the class of entry for 
_ which application to amend is made will be required ; and if the land 
sought by way of amendment is the land originally intended to be 
entered, the witnesses who testified when the fmal proof. was made ~ 
-on the erroneous entry must make affidavit, showing that the land 
described in the application for aniendrient is the same land ‘to. 
which they intended to refer in their testimony, ‘formerly given. 
If, however, the same witnesses can not be secured, or if the land 
| sought by way of amendment is not. the land originally intended to 
be entered, new proof must be made. 
10. The statute to which the foregoing copulation refer ee not; - 
in terms, provide for amendment of an entry, selection, or location. 
for the purpose of correcting any error other than such. as affects 


and pertains to the description of the lands entered and intended Se 


to be entered. Nevertheless, in the exercise of its equitable power 
and authority, the department will grant amendment. of an entry, 
made.for the purpose of securing a home upon ‘the public lands, or 


: for the purpose of effecting reclamation in accordance with the 


__ provisions of the desert land law, in any case where it is satisfactorily 
shown ‘that, through no fault or neglect of the entryman, the land — 
embraced by his entry is so far unfit for, or insusceptible of, occu- — 
_ pancy, cultivation, or irrigation, as. to render it practically impos-_ ms 
‘ae sible to perform the requirements of the law thereon. © 


_. 11, Amendment for the purpose of enlarging the area of a aa | 
~ land entry will be granted. under and i in the conditions and ae | 


_ stances now to. be stated. 7 
(a). Tn any case where it is s satisfactorily aiiloned that entry was : 


- not made to embrace the full area which might lawfully have been — | 
| ‘included therein because of existing appropriations of all contiguous A 
~ lands. then appearing to be susceptible of pneetion oe and a oe 


ei 
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means of ener? s water supply, or of’ all such lands which seemed a 


‘to be. worthy of the expenditure requisite for that pur pose, said lands : 


_ having since been released from such appropriations. — ase: 
 (b) Where contiguous tracts have been omitted from entry Becanise ar 
of entryman’s belief, after a reasonably careful investigation, that — 


_ they could not be réclaiined: by means of the water supply available — 


nm - for ‘use in that behalf, it having been subsequently discovered that . 
reclamation thereof can be effectively accomplished by means of a 


changed plan or method of re or ~ distributing such water. | : 


- supply. 


(¢) Where, at ite time. ee entiye the ie anaer ened in, ie _ 


declaration, his purpose to procure. the cancellation, through contest | 
or relinquishment, of an entry embracing the lands contiguous to 


those: entered by him, and thereafter to seek amendment of his entry 7 


in such manner as to. embrace all or some porno of the - lands, 80 
discharged. from entry. | | 

12. . Applications for aniatdment: scien: ae to rule 10 
will not be granted, except’ where at least one legal subdivision of . 
the lands originally entered is retained in the amended entry, and 
any such application must. be submitted within one year next after 
discovery by the entryman of the existence of the conditions relied 
upon as entitling him to the relief he seeks, or within one year suc- 
ceeding the date on which, by the exercise of reasonable diligence, 
the existence of such gondit ona might have been discovered: Pro- 
vided, nevertheless, That where an applicant for amendment has 
made both homestead and desert land entries for contiguous lands, 
amendment may be granted whereby to transfer the desert- land 


entry, in its entirety, to the land covered by the homestead entry, and 


the homestead. entry, in its entirety, to the land covered by the desert- . 
- land entry, or whereby to enlarge the desert-land entry In such man- 
ner as that it-will include the whole or some portion. of the lands 
embraced in the homestead entry, sufficient equitable reason for 
~ such enlargement being exhibited, and the area of the enlarged entry. | 
im no case exceeding 320 acres. “Applications for. such amendments — 


2 may be made under the rules given above and on the prescribed _ 


- form, in.so far as the same are applicable. A supplemental allidavit 
| should also be furnished, if necessary, to show the facts. 


_ - 18. Application to amend desert land entries by the addition ee e< a 
7 a new and enlarged area or by transferring the entry to lands not... 
originally selected for entry must be accompanied by evidence of 


se -applicant’s right to the use of water ‘sufficient for the adequate | 


- irrigation of said enlarged area or of the lands to which entry is 
to be transferred. Such evidence must be in the form prescribed 7 


: : is paragraph 12 of the circular of. September. 30, 1910. oe L. D,, a : 
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253), as amended March 23, 1914 (43 L. D. , 203), and. ite provisions 3 
of paragraph 13 thereof, as amended February 25, 1915 @ L. D., ; 
628). 
— 14, Where entries, pet onieke or locations are apeOealy ieee . 
_by the land’ department, as where the lands are not subject to such 
entries, selections, or locations, amendments will not be allowed, — 
because such claims, being invalid, should be canceled, and upon 
cancellation thereof a new entry, selection, or location may be 
allowed as though the former had never been made. | 
15. Amendment of an. entry becomes effective, by relation, as “of | 
the date. of the original entry In all cases except. where ine effect 
of the amendment is to transfer the entry in its entirety to lands 
- other than those originally selected for entry. In all cases, there- 
fore, where amendment is granted. to correct a mistake in descrip- 
tion and to effect the entryman’s original intention, or to increase 
merely the area embraced by the entry, such amendment will not 
be effective to alter the time within which the requirements of the. 
law must be complied with. In other cases, the date of the amend- 
ment will be treated as the date of the entry and the time within 
_which.residence is to be established. or proof of ny kind | auDn eS 
will be computed from that date. - 7 | 
The circular of April 22, 1909: (37 L. D., 655), and all see circu- 
Jars or instructions Concerning, amendments incompatible herewith, 
are hereby revoked. — 2 et 135 
| 5 Gus Pt pwhan, Commissioner. 
Approved: 3 ie | *! —_ 
Anprievs A: J ONES, 
Kirst Assistant Secretary. 


Form For Use In ‘BupMrreme APPLICATION £OR AMENDMENT IN + AcooRDANCE 
| WITH FOREGOING RInGULATIONS. | | 


‘LApproved By the Secretary of the Interior J uly 10, 1915. j 


DEPARTMENT’ OF THE INTERIOR, - | 
vo, ia - toe 7g. U.S. Land Office, .-------- 
de aes ee ae 6 ee ee ee _ (post-office address), having made entry | 


(selection or location) for the --.... ------, section .-__, township ---., _ 
range :2 eas) meridian (deser ibe former claim by subdivision, section, town-- 


ship, range and meridian), do hereby apply for amendment thereof in such | 
_ manner and with such effect as that, when so amended, said entry will: include — 

and:-embrace the following-described lands, and no others, to wit: —:---. ~----- | 
(here insert description of land which it is desired to have the amended entry 


embrace, in the manner as above indicated): And, being first duly sworn, upon - 
. my.oath do say that I originally intended to make entry OF ae . (describe 


lands intended to be > entered) ; that, as the consequence of mistake and misinfor- 


DECISIONS RELATING TO THE PUBLIC LANDS. 187 


| mation, said entry. (aelettion or location) was not made to embrace. all on any 


7 portion) of the lands so intended to be entered, but, on the contr ary, included. . 
and embraced lands not selected or intended to be entered by me, and. which I do. 
~ not desire.to keep. and. retain in my said entry (selection or location) ; that the 
error or mistake from which I desire relief, and the reason why I do not desire 
— to maintain and perfect the entry as now made and recorded, will be now'stated _ 
and. explained as follows: (Set. out fully a statement of the cause of the error - 
in. making entry and of the reason why amendment. is necessary or desirable. - 
Applicant should also state when his error or mistake: was discovered and why 
it was not sooner discovered.) : ; 


I do further. declare that I am well acquainted with: the char acter of the land — - 


‘now applied for, and with each. and: every legal subdivision thereof, having 
been: upon and over each and every portion thereof; and from my. personal © 


knowledge I do swear that there is not within the limits thereof any vein or - | 


lode of quartz or other rock in place bearing gold, Silver, cinnabar, lead, tin, | 
copper, or any . deposit of eoal, nor within the limits of said land any placer, — 
cement, gravel, or other valuable mineral deposit; nor is there any salt spring, 
or deposits of salt in any form sufficient to render it chiefly valuable therefor ; 
that no. portion of said land is claimed for mining purposes, under thé foal: 


customs or rules of miners, or otherwise; that no por tion of said land is 
worked for mineral, during any part of the year, by any person: or persons; that — 


. gaid land. is essentially nonminer al land; and that my. application therefor is 
not for the purpose of fraudulently obtaining title to mineral land; and that 
the land applied: for is not occupied or claimed. by any adverse claimant. 
_ ‘The character of the land applied for is as follows:. (Describe the character 
of the land. by legal subdivisions, and state. amount and kind of timber on each 
subdivision, if any. If the application pertains to an entry under. the enlarged 

homestead law, it should be: shown whether any of the land: contains mechant- 
. able timber, and whether any portion is susceptible of irrigation at a reasonable 
cost from any known source of water supply.) 

Applicant further avers that the lands embraced in his entry, as now existing: 
and of. record, are in the same state and condition as when entry was made by 
him, no timber” or other thing. of value having been removed. therefrom. by. 
applicant, or by. any other person, by his procurement, or with his consent and 
acquiescence; that I have not sold, assigned, transferred, or Be aera ‘said . 
land, or any: EpoEHony thereof, or “obligated myself to do so. ) : 

. “(Siga hare with full Christian name. ). 7 

i hereby: certify that. the for egoing aimdavit was read to or by ‘affiant, in my : 
presence, before affiant affixed signature thereto; that affiant is to me. person- 
ally - ‘known, or has been satisfactorily identified before me. by: Seesos Bese 
(give full name and post-office address) ; : that I verily believe affiant. to. be a. 


qualified applicant and the identical person hereinbefore described 3. and ‘that as 


| ‘said affidavit was. duly subscribed and sworn to before: me, at my office, in oo 


(town), See ae eae ee eee - (county and State), within the Span Peck ae 


~ land. district, this, fore day Of a 19_.. 


ee Oe A A 


(Official designation of officer. Je 


| We. : ese ee eee (give full Christian name), Of -gecbe2 ee coe full 
bs ‘post-office address), _..._. years of age, and by occupation Bee do solemnly 
“swear that we have been. well acquainted with: the above applicant: LOU (Pita ears, 


7 years and ______ _ years, ca that we have read the statements made by pe 
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5 him above: that he isa person of tr uth ahi veracity ; 4 and we believe said state- 
ments to be true. . 


ye ry ey ey et es ee ae ee 


a ee ee 


(Sign here with full Christian name.) | 


Tt hereby certify. that ne foregoing affidavit ¥ was read to or. by. affiants i in my 
presence before affiants. affixed signatures. thereto; that affiants. are: to me per- 


sonally known, or have been. satisfactorily identified before TC DY 225. ee eae. 2 | 


(give full name and post-office address) ; that I verily believe affiants to be 


- credible witnesses and the identical persons hereinbefore described, and that | 


. gaid affidavit was duly Subscribed. and sworn to before me, at my office, - 
IM. aie: (COWM)y tetas. Coase » wee. (county . and pints): within 
the Sachs miomae LATE district, this _ ese Ry OP aos: 19--. A at 


So ae See ee oa ee ee 


ry ee et a ey en et et ce ee eS 


(Official designation of officer. ) . 

Note. —In addition to the affidavits ‘provided for by above forms, the applica- 
tion must also be accompanied by the affidavit of at least one person who testi- 
fies to the facts concerning the alleged mistake from his own personal knowledge, 
-in so far as. those facts may, or might be expected to be, known to any person 
other than the applicant himself.: Such affidavit must disclose what oppor- 
tunity of knowledge the witness has had, including the extent of his acquaint- 
ance with the applicant,’ his familiarity with the land involved, and other 
pertinent facts and conditions. If the application pertains to an entry under 
the enlarged homestead law, the eae statements as to the character of 
the land must. be cor roborated. Bg 


“ALBERT A. COURSOLLE Er AL, 
Decided uuly Us, 1 915. 


InpIaAn ALLOTMENT—SEC. 4, ee FEBRUARY 8, 1887. ; ne, - 4 
_ A Sioux Indian who has received his pro rata share in the lands of his tribe,. 
_ or its equivalent in scrip, as provided by the act of July 17, 1854, is dis- 
qualified from taking an allotment under the 4th section of the act of Feb- | 
ruary 8, 1887, and his. children, whether minors or having reached their ma- 
jority, who never themselves sustained any tribal relations, are by reason of - 
his disqualification likewise disqualified to take allotment under that section. 7 
ALLOTMENT—INDIAN BLoop—TRIBAL AFFILIATION. “ 
“Not every person possessing a degree of Indian blood. and who has not - re- 
| ceived an allotment, but without tribal affiliation or relationship, is entitled © 
to the benefits of section 4 of the act of February 8, 1887. : 
EWROLLMENT—TRIBAL MemprrsHip—Ricut go ALLOTMENT. . 
The fact that a name appears on the roll made in 1908 of those entitled to share 
in the payment of money appropriated by Congress. in pursuance of a 
judgment of the Court of Claims in. favor of the Sisseton: and ‘Wahpeton 
pands of Sioux Indians, does not of itself evidence a right to be recognized 
as a member of the tribe and entitled to oe under the 4th section of : 
the act of F February 8, 1887. 3 | 


| 7 Jo ongs, First Assistant Secretary: 3 a 
_ This is an appeal from decision of the Commissioner of the General : 
Land Office, dated November 21, 1914, holding for rejection allot-_ 
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mene applications of the ‘ewe persons claiming io Ee Tagiaae: of. 


the Sioux tribe, filed at Bozeman, Montana, under the fourth section Hh ae 


of the general eatin act of February | 8, 1887 Stat., 388), as 


- amended: 


July 24, 4911, “Albert. A. Coursolle, for the S.4 NW. 1 and N.4 


. SW. a See: 3,T.45.,R.19 E. 


July 24, 1911, Joseph E. Coursolle, for lots 3 and 4, Sec. 3 jand Hot 


. Land SE. 4 NE. 4, Sec. 4, T.4S., R. 19 E. 


duly 24, 1911, Nazard M. Coursolle, for the SW. 4 4; Bic 34, T. 8 s. 7 

| R. 19 E. | 

July 1, 1918, Victor Pp. Goarsolls: for ine SE. 4, are 34, me 3 s, 7 
R.19E. and. July 2, 1918, amendatory application. for the W.4 SE. 4 
‘NE. $SE. 4, Sec. 34, and NW. + SW. 4, Sec. 35, T. 38. R. 19 E, | 
Said fourth section provides i in part as follows: 


That where. any Indian. not residing. upon a reservation, or for whose tribe 
no reservation has” been provided ‘by- treaty, act of Congress, or Executive 
order, shall make settlement upon any sur veyed or unsurveyed lands of the 
United States. not otherwise appropr iated, he or she shall be: entitled, upon. 


application to the local land. office for: the ‘district in which the lands are . 


located, to have the same allotted to him or her, and to his or her childr en, in ~ 
- quantities and. manner. as oe “in this act for als ewan upon 
reservations. . . ‘ 


~The act of F oo 8. iss7, was agnded by the act. of ieebvaary 
98, 1891 (26 Stat., 794), "but section 4 as amended differs from the 
original section only in the first part thereof, which provides “ that 
where any Indian entitled to allotment: under existing laws shall 
make settlement,” etc. Sections 1 and 4 of the act of February 28, 
1891, were amended by section 17 of the act of June 25, 1910: (36: 


Stat:, 855), the same language. as above being preserved j in section'4 | 


as arnended, the change in said section referring particularly to the 
quantity of land that may. be allotted thereunder to Indians on’ the 


public domain, having i in view the character of land allotted, whether | om 


-irrigable or grazing. 


- Adverse proceedings were eg ented re ine alionmant Seyatibae ore ate 


tions in. question, based on reports from the chief of field division : - 
charging failure on the part of applicants to make settlement on the 


lands as required by the fourth section of the general allotment act.. - 
~ . The rejection of said. applications by the General Land. Office, how- 


ever, was for the reason, based upon finding and recommendation of __ 


7 | ; the Indian. Office, that. applicants are not. entitled to allotment under — 


said section, their father, Henry Coursolle, having received Lake — 5s 


Pepin half-breed scrip and, furthermore, that they have never afhli- 
ated or associated with the tribe of Indians with which membership on 


ds claimed. 
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By icie 9 of the treaty ‘of J uly 15, 1880 (7 Stat.; 398), with the 


-_ tribes or bands of Sioux-Indians including the Bicseuon tribe,aspe- 
cial reservation was set apart and granted: for the use of the Sioux — 


 half-breeds. The United States agreed that these half-breeds should 
occupy the tract of. country thus set apart, “ they holding by the 
-. same title, and in the same manner that other Indian titles are held.” 
_ The half-breeds under the treaty thus received a large and valuable 
- portion of the property of the Sioux Nation. By act of ee 1t. 
1854 (10 Stat., (3804), it was provided as follows: _ 


That the President be, and he is hereby, authorized, is exchange with the _ 
half-breeds or mixed-bloods of the Dacotah or Sioux nation of Indians, who are — 


- entitled to an interest therein, for the tract of land lying on the west side of 


Lake Pepin and the Mississippi River, in the Territory of Minnesota, which Wis 
' set apart and granted for their use and benefit, by the ninth ‘article of the © 
Treaty of Prairie du Chien, of the fifteenth day of July, one thousand eight 
hundred and thirty; and for that purpose he is hereby authorized to cause to . 
be issued to said persons, on the execution by them, or by the legal repr esenta- — 
tives of such as may be minors, of a full and complete relinquishment by them 
to the United States of all their right, title, and interest, according to such 
form as shall be prescribed . by the Commissioner. of the Gerleral Land Office, ) 
in and to said tract of land or reservation, certificates or scrip for the same 
amount of land to which each individual would be entitled in case of a divi- 
sion of the said grant or reservation. pro rata among the claimants—which 
Said certificates or scrip. may be located upon any of the lands within said 
reservation not now occupied by actual and bona fide settlers. of the half- 
breeds or mixed-bloods, or such other persons as have gone into said Territory 
by authority of law, or upon any other unoccupied lands subject to preemption 
or private sale, or upon any other unsurveyed lands, not reserved by Govern- 
ment, upon which they have respectively made improvements: Provided, That 
said certificates or scrip shall not embrace more than six hundred and forty, 
nor less than forty acres each,. and provided that. the same shall be equally 
apportioned, as nearly as practicable, among those entitled to. an interest in 
- gaid reservation: And provided: further, That no wanster'< or * conveyance of any | 
of said certificates or scrip shall be valid. | 

" See. 2, And be it further enacted, That the President be, and. he is eens 
diuthotived: to cause to be ascertained the number and names of the half-breeds ; 
or mixed- bloods who are entitled to participate | in the benefits of the said grant 
or reservation as aforesaid, before the issue of the certificates « or scrip Boyne’ 7 


| pag in the preceding section. 


- It appears that the mother of chess AST hae no Taian bleed: | 


and that their father, the above-named Henry Coursolle, is a quarter- 
blood Izidian of the Sisseton tribe who received Lake Pepin half-breed - 
scrip under said act of July 17, 1854. ‘The tribal property, when 
divided under this act, gave to Bach person as provided for therein | 
several hundred. acres it land. No other Sioux Indians were recog- — 
nized as. having any right or interest in the lands of the reservation 


and they received none of the scrip authorized to be issued in payment’ ~ 


therefor. The scrip was issued in 1856 and. delivered to the father — 
: of Henry Conrsolle,. who was then Six years of age. Tt was subse- — 
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‘quently iocaieed: arr the lands ntentod: In 1910, upon request of a 
the Indian Office’ for opinion as to whether or. aoe in view-of the 


issuance and satisfaction of this scrip, Henry Caursolls ‘was entitled  - : 
—to'an allotment under the fourth section of the act of EF epruety: Deen 


‘i 1887, the Department decided as.follows: 


Under the provisions of this act Indians were ‘entitied to Aiotuent. dependent a 


ol age and family, of various: quantities of land, the highest. to ahead of a .. 
family being one- -quarter section, The act was plainly: intended for the benefit oa 
-of two classes of Indians: (1) those not. residing on. reservations, and (2) 
those for whose tribes no reservation had been provided by treaty or otherwise. - 

The Pepin. half- breed. Sioux ‘were a tribe of. Indians for whom a reservation . 
was provided, and in the cession there was provided for them compensation for — 
their interest in the reservation by issue of scrip instead of by allotments of. 
land. . They received 280 acres of scrip, entitling them to location of that quan 
ae tity of public land. | : 


‘As Cour solle received the land, or the evidence upon. which. he could locate it, oo 


to-wit, the. half-breed scrip for the full quantity, he is not of ‘either class” of - 
| Indians provided for, and entitled to the. benefits of section 4 of the act of Febr a | 
| ary 8, 1887. - 8 7 , 

It is well settled that an Tada mie ie caved an. allotment ona 
7 reservation | established for his tribe is not. also entitled to an allot- 


~ ment on the public domain under the fourth section of the general 


allotment act.. Where an Indian is entitled to and takes an allotment 
under said ‘section, he is also authorized ‘upon application to have | 

allotments made to his minor-children. If the parent 1 is not entitled - 

himself to take a fourth section allotment, he is not authorized to 


have allotments made on. behalf of his minor children, because their 


rights under the provisions of the-law are dependent upon his rights. 
It. has: been found that the father of these applicants, Henry Cour- 
-solle, is disqualified from. taking a, fourth section allotment by reason 
_. of his having received his pro rata share in the lands, or their equiva- — 
lent, of his tribe as provided in the act of July 17,1854. His children, 
the spl cuie herein, while minors, were also not entitled, by reason. 


of his disqualification, to allotments under said section, and the mere 


‘incident of their having reached the. age of majority does not and can 
not confer any independent. rights upon them; in face of the fact that, 


_ they never at any time sustained tribal relations.. 


_ “Futhermore, the half-breed Lake Pepin scrip issued cance ine act 
of July 17, 1854, on behalf of Henry Coursolle and delivered to his’ 


father, the grandfather of the applicants herein, arose from the fact: | 
that he was a minor child of a member of the Sioux half-breeds.. 


This scrip represented his pro rata share of the tribal lands set apart 


. for such half-breeds by the treaty of 1830. To what extent, if any, ; _ 
Henry Coursolle- recognized | his tribal relations after he reached ~ 


years of discretion does not appear. He married a white woman and, 
7 $0, far’ as. 8. shown, his tribal Telations: gas thereafter, ‘completely | 
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. severed. The present applicants are the. ahildeen: of this nes jae 


and, so far as receiving his share of the tribal lands could accom- 


a, plish the fact, he had severed his tribal relations before their births. 


and in that sense they were not born to membership in the tribe. In 
fact, they are making no claim whatever to tribal relation or affilia- 


tion. Whether or not the taking of an allotment by the father i in a Pee 


the lands of his tribe, or the equivalent in ‘scrip, so changed | his 


- . status as to deprive his children of a share therein it is unnecessary 


here to determine. It is well settled however, that even in the case 


of tribal property in which each member of the tribe has an in- - : 6 


herent interest, a member may disqualify. himself and his right to. 


share in. such property be lost by change of status. But these appli-. 
cants are not asking that they be given any share i in tribal lands... | 
They are asking that they be given allotments on the public domain ~~ 


under the fourth section of the general allotment act. It has already 
been determined by the Department. that their father, Henry Cour- 
solle, is not entitled to an allotment under that section and, as herein- 
before stated, they cannot, under the provisions of said section, have 
- any rights independent of his rights. 

Not every person possessing a ‘degree of Indian blood and who has 
not received an allotment, but without tribal affiliation or relation- 
ship, is entitled to the benefits of the fourth section. ‘This.is clearly 
indicated by reference to the act of March 8, 1909 ‘or Stat., a 81, | 

782), which provided : 7 | | | | 
| “That the Secretary. of. the Interior be, and he hereby is, authorized, under - | 
the direction of the. President, to allot any Indian on the public domain who 

has not heretofore received an allotment, in such areas as he.-may deem. proper, . 

— not to exceed,. however, el ghty acres of agricultural or one hundred and sixty 
-acres of grazing lands to any one Indian, such an allotment. to be made and - 
patent therefor issued ‘in accordance with the provision of the act of February - 


as 8 1887 (Twenty-fourth Statutes at Large, three hundred and eighty-eight. ) 


This provision is apparently broad enough to include persons situ-. | 
ated as are the applicants herein, but it is a significant fact: that it 
was expressly repealed by the act of June 25, 1910 (36 Stat., 855), | 


and without a saving clause as to previously led. applications. In 


view of the fact that a fourth section allottee is also authorized to 


have allotments made on the public domain for the benefit of his — 


_ minor children, the effect of a ruling that would allow these allot- a 


me - ment applications would be to also confer upon the children of appli- 


cants the right to allotment thereunder and so on ad infinitum, thus - 


ignoring tribal. relationship or affiliation as a test of qualification | 


and, particularly, as in this case, the fact that the father of appli- 
—cants is not himself entitled to an allotment on the public domain — 


under the fourth section. This would be contrary to the plain pro- 
visions of the law and well-established departmental decisions con- 
 struing the same. A descendant of one not himself entitled to the =~ 


b 
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benefits of the fourth section can have no superior dictiy' thereunder - 
to his ancestor, . 

‘Jt was held in the : case of Toiia W. Breuninger et. al. (49 L. D. 
489, 2 ‘ a to the fourth section of the general: allotment , 


To be entitléd to an aietaen under ‘this section ‘the applicant must show | 


- himself. to be a member of an Indian tribe, that is. tO Say, a member of one of 
those tribal organizations or * Indian Nations. *. Sueh an Indian only is. en- 3 


. titled. to. allotment under the fourth section, This is implied. by the words that | 
any Indian, for whose. tribe no reservation. has been provided, may take an. 
allotment. * The necessary implication is that he must pe a recognized member. 


Be of the tribe to elaim an allotment under the ‘fourth section. Instructions of - = : 
May 8, 1907 (35 L. D., 549). The privilege of taking an allotment is offered — 


- tribal Indians to iaauce them to abandon the tribal relation and Peparpte 
themselves from the tribe. 
Not every Indian within. the United States is a 1 member ‘of an * Indian Na- 


rs tion * or tribe. ‘Phere are many thousands of Indian descent living among the 
- people of the United States who have wholly lost. or: abandoned their tribal 


-. relation and are no longer recognized by the Indian Nation as a member of it. 


It was further held in said case that. the mere fact. that an Indian . 
is a descendant. of one whose name. was at one time, borne upon the 
~ rolls and who was recognized as a member of a. tribe, does not of it- | 

_ self make such Indian a member of a tribe. i 
~ In support of the proposition that applicants hemi are recog- 


| ee members of an Indian tribe, they refer to the fact that their 


- names are on a roll made in 1908, of those entitled to share in a pay-__ 
ment. of money: appropriated | by Congress in pursuance of a. judg- 


ment rendered by the Court of Claims in favor of the Risseton and _ 


Wahpeton bands of Sioux Indians. 7 

7. By treaty of J uly | 23, 1851 (10 Stat., 949), these banda of adinae 
were to receive large sums of money and. annuities, “ to be. paid, | 
| ‘the first day of J aly, 1859. ” As. a consequence of an outbreak of the. | 
- Sisseton and Wahpeton: bands of Sioux Indians in 1862, Congress 


0.4 passed the act of February 16, 1863 (12 Stat., 652), which abrogated - 
and annulled all treaties with said Indians “so far as said treaties — 


or. any of them purport to j impose any future obligation on the United — 


States, ” and declared all annuities theretofore granted. them to be : ce 


| . forfeited to the United States. By a provision in the act of June 21, 
Bes (34 Stat., okie si plata was conferred apes ‘the Court of | 


7 ad. cour 


for balance,. if any is found due said bands ; . for: any ence which would 


be due to said bands of Indians under the pee of J uly. twenty-third, eighteen ; 


| amas and fifty-one (Tenth Statutes. at. Large,: page — a if the act of | 


os hundred and sixty-three, had not been passed, ete. 
4631" —rVOL oe ae ae 
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Tt does not necessarily follow. from the fact that: eee herein : | 
‘were enrolled for the above-mentioned payinent, that they must be — 


treated as recognized members of an Indian tribe. The treaty of 


1851 provided a fixed sum to be paid annually to the Sisseton and. 
- Wahpeton bands of Sioux Indians for fifty years. It is not shown 
- whether the father of these applicants shared in these annuities up — 


—: to the time of the act of 1863 or not}; nor is it shown whether prior to 
- ° the roll of 1908 applicants: were ever borne on the rolls of the Sisseton 


and Wahpeton tribes. Presumably they were not, as their only 


- _ avowed claim to tribal recognition or membership i is the enrollment 
in 1908 for this payment. This enrollment identified the applicants — 


not as recognized members of the tribe at that. time, but merely — 
=, persons. entitled under the judgment of the Court of Claims to:share - 


| in a sum set apart by treaty in 1851 for members of the tribe, ‘pay-- 
ment of which was withheld by Congress in 1863. It is clear that the 


_-status of beneficiaries under the treaty of 1851 could thereafter so 
_ change that they would no longer be entitled to tribal recognition as 
required under the fourth section of the general allotment act. As - 
shown, herein, this is what happened in the case of these applicants. 


~ . It does not follow that because an Indian may be entitled to share 


in the benefits. of his tribe, he must necessarily. also be entitled to | a 


_ . fourth section allotment on the public domain. 


- The action of the Commissioner of the Gener al Land Office in 
: Te] penne these allotment oe 1s pore affirmed. | 


‘CERTIFIED COPIES OF HOMESTEAD ENTRY PAPERS. — 


ae ; ~Orpnr. | 
DupantMent OF THE Ag umsion, 
| | Guvzrap Lanp Orrice, . 
| e. | Washington, July 14, 19168. 
| 4, ‘Hereafter no photograpiiie: certified. copy of homestead entry 
_ papers, where the entry was made prior to June 22, 1874, and was _ 
for less than 160 acres, will be made, except for Goverment: use. 
- All certified copies of such entry papers, for other than Government: | 


use, must be typewritten. Where a blank form | is used the blank 


we spaces must. be typewritten. | 
| 2 From and after this date no ixacing oe any y signature, or imi- — 


| tation thereof, to papers in such homestead entries shall be made - 


Rs 4 will see that this’ order is s complied with. 


: ~ by any attorney, agent or other person, for private use. Chiefs. of 
. Divisions having the custody of this class of homestead entry papers: 


a eet Chay Tatuicaey - 
_ Approved July 14, 1915: cae 4 - are, _ Commissioner. 
- First Assistant Sas 


7 ace AND ec 
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= ‘TRIPP coUNTY MINERAL LANDS—ACT JANUARY 11, 1915. 
INSTRUCTIONS. 
- [No. 425, ] | 


- Department OF THE Lwrerror, : 
oe | Generat Lanp Orrice, = 
Washington, J nye 15. 1915. 


Onited States Land Office, ef 
. Gregory, South Dakota. 


| eee 4 The act “approved January 11, 1915 (38 Siat., 498) -: 
; provides that all lands containing the minerals kaolin, kaolinite, ia’ 


_ fuller’s earth, china clay, and ball clay, in Tripp County, in what 
was formerly within the Rosebud Indian Reservation in South Da- 
Kota, as have heretofore been opened to settlement and entry under 


acts of Congress which did not authorize the disposal .of such . 


mineral lands, shall be open to exploration and. purchase and — 
be disposed of under the general provisions | of the mining laws of 
the United States, and the proceeds arising therefrom shall be de-~ 
posited in the Treasury for the same purpose for which the proceeds 
arising from the disposal of other lands within the reservation in 


which such mineral-bearing lands are located were deposited. 


| 2. The territory referred to in said act is that portion of the 
_ former Rosebud Indian Reservation in. Tripp County, South Dakota, : 
opened to settlement and entry by the act of March 2, 1907 (34 Stat.," 
1230). No mineral locations or entries. may be made 3 in said one 
except for lands. containing the minerals described in ‘said act of 
January 11,1915. 
~ 3 Applications for patents for lands déscrihed in said. act of J anu- 


ary 11,1915, must contain, in addition to the matter required by me 
fa paragraph 60 of the mining regulations, approved | March 29, 1909 
‘(GT4..D.. , 769), full and explicit data showing clearly that the lands — 


sought: ts be. pelo thereunder are 8. the character ites 8 : 
_. by said act. oo 


4, By the first. proviso. 0 said act. of fi anuary 11, 1915, it 1s pro- «*, | 
vided Re that the same person, | association, | or corporation shall not 


locate or enter more than one claim; not exceeding one hundred and 
sixty acres in area, hereunder.” 7 
(a) Under this clause and the eae part. of the. ae to which 


; . : it relates which ‘provides that the lands ee the » degpated co . 
* “mnineral deposits— he e 


’ shall bé open to exploration and suncliase and be. disposed of under the fe general 


i provisions of the mining laws of the United. States 


ae no location or entry of a claim under said act of. Jai anuary. ‘1, 1918, — 
: by a single x natural person or. r corporation, can-exceed. ney acres. TL. a 
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area. anid i in nib case of an  encintions no location or entry can exeéed 
‘twenty acres for each individual participatiig therein; that is, a 


location by two persons cannot exceed forty acres, one by three — 


- persons can not exceed sixty acres, and one by eight persons can not — | 


-_ exceed one hundred sixty acres. | 
(b) Rights obtained by location under: the mining ae are 


assignable, and the assignee may make the entry in his own name; 7 : 


so, under this act a person, association, or corporation holding as 


assignee may make entry in: his, their, or its name; provided, such 


- person, association; or corporation has not held under said act of | 
od anuary 11, 1915, at. any time, either as locator or entryman, any 


eg other lands; his, their or its right is exhausted. by having held under 


. said act any particular tract, either as locator or entryman, either as 


an individual or as a ety of an association or corporation. | | 


follows, therefore,. that. no application for patent or entry, made 
under said act, shall embrace more than one single location. | 
(c) In order that the conditions imposed by said first proviso may 
duly appear, the application for patent must contain or be accom- 
panied by a specific statement under oath by each person. whose name 
appears | therein that he never has, either as an individual or as a mem- 
ber of an association or corporation, located held or entered any other 
lands under 7 the provisions of said act of J anuary 11, 1915. ‘Where — 
the application is by an association or corporation it must, in like . 
form as above provided, show that each ‘person forming the associa- 
tion. or. holding stock in the corporation, is qualified to make entry in 
his own right and that he is not a member of any other association 
or a stockholder in -any other corporation. which has located a claim 
or filed an application for other lands under the PIOWASIOne: of said 
act of January 11,1915, | | 
5. Said act of J anuary. 11, 1915, contains the further proviso— | 


That none of the lands or mineral deposits, the disposal of which is herein | 


| provided for, shall be disposed of at less price than that fixed by the applicable _ 24 


- mining or coal-land laws, and in no instance at less than their anyreised value | 

to be determined by the Secretary of the Interior. 7 - ee 
As soon as the register | and. receiver shall. have: filed aadh ca tiad ‘ 

upon the mineral application for patent, and issued notice of allow-. 


ance thereof, they will forward to the Chief of Field Division a dupli- — 
-. gate of the sworn statement filed with said. application for patent, 


| which. duplicate must be furnished by the mineral applicant and, 
among other things, fully and accurately describe the land applied 


for and contain the other data herein prescribed. In the letter trans- | 
mitting said duplicate sworn statement the local officers will advise 
the Chief of Field Division as to the land for which the application 


for patent | has been allowed, and the status of such land as shown by 
| their records. SE the receipt of these Papere the Chiet oF Field ..@ 
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Division. will docket the ease and will promptly ee or cause to. | 


be made by a competent special agent, a persorial examination of thé — 


| land as to which the application for patent has been allowed and 


appraise said land for the purpose of determining the price at which — 


the same shall be sold, which, however, must, in no event, be less: 
_ than five dollars per acre, or fraction. of an acre. . The schedule of 


: appraisement must be prepared i in duplicate, and fully describe, by Ls 7 


legal subdivisions, each ten-acre tract examined and valued, be 
| signed by the appraiser and be approved by the Chief-of Field Divi- _ 
sion; and, on being SO completed (which must be prior to the expira: _ 


tion a the sixty-day period of publication of noticé of application for 
| patent) , they must be at once transmitted to the register and receiver 
who will immediately send, by registered mail, one copy of the 


schedule of appraisament t to: the. record address of the ee: for : 
patent. : 


- When the appraisement - is  domiploted, the register anid receiver . 


will note the price on their records, and thereafter the land will be. 
sold at such price only, under the provisions of said act of January 
11, 1915, in the absence of instructions to the contrary by the Com- 
missioner of the General Land Office.. If appraisement be not made 
and returned prior to the expiration of the period of newspaper pub- 
lication arid within 80 days thereafter, the applicant may, if duly - 
qualified, and in the absence. of other ‘objections, ptirchase the land 
. applied for at the minimum. price, viz., , five dollars for each acre and 

five dollars for each fractional part. of. an acre. “ee 

6. As to matters not covered by these regulations, you wile in gen- 
eral, be governed in the administration of said act of J anuary 11, 
1915, by the provisions of the United States mining laws and so far 
as applicable the regulations t thereunder of March 29, 1909, and. the 
various amendments thereof. | ae 

_ vey. respectfully, gh ee Cuax Tarr can, 

- | oe, ee Commissioner. 
ce Approved, Suly 15, 1915: 7 eH . 

et “ALA, Jone, | 

First Assistant Seorctary. 


Pears 


J AMES Ww. ‘NICOL. 


eal “Decided ee 0, foie: 
- Miin ‘Sra IN Nasttiowat: Forest. ; 2 OFS ag 
| The act of June 4, 1897, making lands within forest reserves ‘subject to entry 
“ander the existing mining laws of. the United States, Confers. the right. to 
~~ Jocate or purchase a mill site in connection with a lode claim within A. 
national forest.. . : =~. 


J ONES, First Assistant en 


This is an appeal by James W. Nicol fron a. oon ' the C one a 


‘missioner of the General Land Office, dated March 1, 1915, fling, oe 
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for. cancellation. his mineral entry No. o1sa12, ands Sa stiber, 29, - 
1914, at Waterville, Washington, for the- Lightning lode and. qi | 
site, survey 1087, as to the Lightning mill site. .The reason of the 
Commissioner’s ruling is set > forth in the following oe aa : 
his decision: . 7 _ 


The Lightning mill site was Jocated November 10, 1913. ‘Said mill site is 
within the Chelan National. Forest, and the land has been continuously within 
such reserve since March 1,. 1898. Mineral lands in national forests were made 
—.gubject to location and entry, under the. provisions of. the act. of June 4, 1897, 


but: mill: sites are not located or entered as mineral; on the contrary, land en- — ial | 
: tered as a mill. site must be shown to be nonmineral in character. As this mill | - 


site was located | subsequent to the reservation of the land as a part of the 
national forest,. the entry must be held invalid to the extent of said mill site. 


~The Lightning lode claim, embraced in the same application for | 
patent, was located February: 5, 1900. | 

The particular mill site here in question is claimed under section 
9337 Revised Statutes, formerly the act of May 10, 1872 (Sec. 15, 
17 Stat., p. 96). The oe part of s section 2387 cepEneee here 
is as follows: :. 


-"Where polminernl: land not eouteuous to the vein or lode is used or occupied 
by the. proprietor of such vein. or lode for. mining or milling purposes, such 
nonadjacent surface ground. may be embraced and included. in an application 
for a patent for such vein or lode, and the same may be. patented therewith, 


subject to the same preliminary requirements as to survey and notice as are 


applicable to veins or lodes; but no location hereafter made of such nonadjacent 
land shall exceed. five acres; and payment for the same must be made at the 
same rate as. fixed by this chapter for the superficies of the lode. 


_ The reservation of public lands as forest reserves was authorized 
.by section 24,. act of March 3, 1891 (26 Stat., 1095). The act of 
June 4, 1897 (30 Stat. P- 11, at ae 35. and 38), contains the following 
| provisions: | | - 
Tt is not. the purpose or intent of these. provisions or of the’ act providing for? 
such reservations, to authorize the inclusion therein of lands more valuable ‘: 
_ for’ the mineral. therein, or for agricultural purposes, than for forest pur- | 


poses, . Nor shall anything herein: prohibit any person from entering upon. 
. such. foreat reservations for all proper and lawful purposes, including that of - 


'. prospecting, locating, ‘and developing the mineral resources thereof: Provided, 


* That such asia comply with the rules and | regulations covering ‘such forest. 


reservations . . and any mineral lands in any forest reservation which have - 


been or may oe shown to be. such and subject to entry under the existing mining — 

laws of the United States and the. rules and regulations applying thereto 
| shall continue to be subject to such location. and entry. eee any | 

provisions herein contained. . : 


The act of May 10, 187 2. ea foiwards in ‘the Revised Stitistes,, 


| had as its purpose, as set forth i in its title, “To promote the develop- 
- ment of the mining resources of the United States.” The mill site — 


: Bneoy aa above, from section 2337, Revised Statutes, : is. san - 
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‘bo aa pa of the present system of mining iawe, A mill site 


claim may be embraced in the same application for patent and be - 


patented with the vein or lode in connection with which it is used. 


— Such application i 1S subject to the same requirements as to survey and ie 


notice as are applicable to veins and lodes; payment is made at the _ 
_ same rate as for the lode claim; and, further, a location of a mill | 


- site must be made in the same manner as a mineral claim. te 
Townsite, 1 L.-D., 556.) 


The purpose aa. intent of the act of June 4, 1897, was to Dongs r. 


the mineral development of the public lands within national forests. 
The mineral lands were made subject to entry under the existing _ 
mining laws of the United States. As an element of the mineral — 


development of said lands, it is necessary that the lode locator, or 


-_ entryman, should be permitted to have the ancillary right of locating . 
and purchasing a mill site. The right to locate a mill site is one ~ 


granted by the existing mining laws, and is an incident under the _ 


facts in this case to the right to make mineral entry. By necessary. : 


. implication, therefore, the act. of June 4, 1897, supra, conferred the © 


right to locate or: purchase a mill site in connection with a lode claim 
within a national forest. The. Department also understands that - 
the practice of the General Land. Office, previous to the decision here — 
In question, has been in. harmony with the. above ‘view, and similar : 
mall sites have been patented. , | 
The decision of the Commissioner i is Soman raversed. ‘ae the 
entry will be ‘paesed to cee in the absence of other objection. 


"DELANO v. “MESSER ET AL, 
Decided Truly 16; 1915. | 


ASSIGNMENT | OF. RECLAMATION Homustsap—Fraup—J URISDICTION, ° 


| The land department has jurisdiction. to determine the truth of a eeurs that et 
an assignment of a homestead entry within a reclamation. project, under the 
act of June. 28, 1910,. was obtained by fraud, and if found to. have been BO7,. 6 + 


_. obtained, to annul the assignment. . 
es RELINQUISHMENT—FRAUD—REINSTATEMENT OF Enrey—Junisprorion, , - 
‘The land department has. authority to try a charge of fraud in the procurement i 


of a relinquishment and to reinstate the entry if the relinguishment be found ee : 


to have been: fraudulently obtained. 


Oy Joss: First Assistant. Secretary : 


Abraham Delano appealed from decision of J anuary 16, 1915 aes - 


- - ae his application for reinstatement of his. ringdished: homestead = 
. entries for W. 4 SW. 4, Sec. 5, original, and lot,4 and SW.4NW.4,- 0 


_ gaid See. 5, additional, T.1N.,R4E, T&S. R. M. , Phoenix, a ea 


| zona, land district... 
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_ November 17, 1906, Delano made original homestead entry for W. 4 
. SW. 4, and January 7; 1907, made additional entry for lot 4, and SW. 


- NW, 4, said See. 5. These were combined into one entry, and Janu- 


ary 17; 1912; he submitted five-year final proof. The matter was stib- 


. Initted to 4 special agent, who, ata date not stated, aftér field examina- _— 


‘toni; reported the law had beeri complied with as to residence. . 
duly 2, and Atigust 26, 1902, the land was withdrawn for reclama- _ 
tion in the Salt River Project. Water had not been supplied for irri-” 

gation of the entry at date of final proof, nor had. the reclamation 
- charges been paid; so that no patent could be issued on the eritry. — 7 
_ February 24, 1918, Delano assigned the SW: + SW. 4 and lot 4 of | 
- his entry to E. M: Messer. J nanety 22, 1914, Messer assigned lot & 
to William Bacon. — | 
May 21, 1918, Delano ralnatiched the SW: 4 - NW. 4 | NW. 4 
SW. 4, and onthe same day, Francis F. Towar applied for homestead 
entry for the sate land: November 13, 1913, resident. counsel acting 
for counsel of Delano; asked delay in action on Delano’s rélinquish- ~ 
ment for the purpose of making a showing that the relinquishment 
was fraudulently obtained. The Commissioner waited action until 
~ Deeember 8, 1913, when no showing being filed; the relinquishment 
was noted. of record and Delano’s entry canceled as to these two tracts. 
February 2, 1914, the Commissioner directed a special agent to investi- 
gate the circumstances of the making of the Gian re and. 
| assignment. | 
May 5, 1914, batcre report. of the special agent was Filed, affidavit 
was fled by Delano to the effect that the assignment to Messer was 
‘fraudulently obtained without any consideration, through a breach of © 


 eonfidential relation between Delano and Messer. The affidavit did» 


‘not charge that Bacon had notice of such fraud or participated in it. — 


_ The assignment by Delano to Messer was in form a quitclaim deed for 


the recited consideration of $400 in hand paid, and the assignment 
from Messer to Bacon was for the recited consideration of $10; exe- 
cuted in forni as required for deeds conveying réal estate acknow]- 


edged before a notary public. — It is evident, therefore, that no sufi- 


_. cient charge is filed against Bacon, or reasons shown why the assign- i 
~ ment as to lot 4 should be annulled. . 
fhe Commissioner held that the entire matter of the assignment 
by Delano to Messer, and the relinquishment by Delano of the — 


remainder of his entry were matters properly. cognizable in the — | 


_ courts, not proper to be tried in the land office, and denied Delano’ S 
application for reiiistatemient of his entry. — | 
As to the entry of Towar, the Commissioner directad proceedings: 
against the entry on the charge that “said Towar has entered into an 
a aes with Abrahiaiii Delano to Ey to the said Délaho, a pe 
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: of the and embraced in his homestead entry ifter patent issues = the 7 
- same.’ 


remedy for the alleged fraud in. procuring the assignment and relin- — 
quishment must be sought only in the courts.. In view of the Depart- | 


ment; this contention is well-founded. Mere money damage is not 


adequate remedy for frauds of this kind depriving entryman of his” 


- Delano nppeeled, assigning error ‘of the decision in. holding that : | | 


home and title to land. Remedy to be adequate 3 in. such casé must be 


specific, restoring the entryman. as far as may be to all that he has lost 
or had before the fraud was perpetrated on him—that is, full right of - 
in entryman with right. to possession and enjoymeiit. of the land. = 
~The act of June 23, 1910 (36 Stat., 592); provides: - 5 the 
From and after the filing with the Commissioner of the Generai Land Office : 
. Of. satisfactory pr oof. of residence, improvement and cultivation for the five years . 
required by law, persons who ‘have; or shall make, homestead. entries within 
“reclamation. projects . P . may assign such entries or any part thereof to other : 
i persons and such assighees upon ‘submitting proof of the. reclamation of the 
—Jands and upon payment of the chatzes apportioned against the same s.<« ay 
receive from the United States, & patent for the lands: 7 


‘This act makes adceptance of thé final proof by the land lediet, a7 
tient necessary to validity of an assignment arid makes it a duty of thé © 
land department to issue the patent directly to the assignee wheri satis- 


~ fied a valid assignment has bee made. It follows of necessity, there- — 


| fore, that. the land department has jurisdiction to decide all questions 


| arising, upon the entry and the assignment of it up to the finding that 


the assignee is entitled to a patent. This includes not only the proof. 


of the assignment but of its good faith and validity. Té incliideés a. 


power to try a charge of fraud in obtaining the assignment. ‘Thus. 
in Heirs of Ewing v. Cayton (86 L. D., 474, 476); answeritig the 
_. contention that the courts save, remedy. for fraud by damages; aS : 
Department held: | | 7 | ‘oe 
_ But the arm of the land department. is. tiot for that reasori shorteiiad 80 that’. 


it can not give specific relief to. one defrauded of an entry of public. lands. by 
_restoring the entry. So long as. title to the iand remains in the United States, 


oe and the. sole parties concer ned, or claiming right: to the land, are the person | 


- defrauded ‘and the person guilty. of the fraud, or one taking benefit of the fraud — 
. with notice of it, there is _ample jurisdiction. in the land department to grant : 
full and, specific relief by reinstatement. of the entry of the defrauded party. A 
| fr aud affecting rights claimed in publié lands is not sanctified beyond scrutiny, 
and redress of the land department so long. as legal title remaitis in the United © 
| States. Orchard. Vv, ‘Alexaiider (157 U. S., 3t,- 381-2) ¢ Williaiis VD. United © 
| ‘States (138 U. &., 514, 524) ; Orégon ¥. Hitchcock (202 U. S., 60, 7). 


Iti isa rule firmly established i im the courts that the judgment of the 
- Jand- department is final as to the facts. - Johnson v. Towsley (13 — 
 Wall., 72), Carr v. Fife (156 U. S.,.494), Gonzales v. French (164 
U.S. 388); United States | v. ‘Minor oe U: &.,- 283), Gardner 7. 
| Bonestell ee U. S., es : 


22 ae DECISIONS RELATING TO THE PUBLIC LANDS. 


. While (ictes are cases in which dis courts have oa questions 


= of fraud precedent to patent inducing decisions of the land depart- 


- ment and affecting its judgments, yet the party having the patent is _ 


‘presumed to have obtained it regularly and to be honestly entitled to. 


it. One seeking to vindicate his rights against a patent on the ground 
of fraud is handicapped by a strong presumption against him which » 


~. he must overcome. So if the land department recognizes this assign- 


ment and issues patent to the assignee, the interests of Delano would | 
be very much ee by the effect of such a Judgment of the. land 
department. 

_ As to the relinquishment, i is not Ge gent that the question of 


4 woud faith of a relinquishment is brought into question and tried - 


by the land department. If it is found that the relinquishment was _ 


not intelligently made or obtained in good faith, the practice of the 


land. department has been to reinstate the entry thus placing the 
_ entryman in the position he was before a fraud or error deprived him 
of his entry. It is only by such a determination that the entryman | 
- can be restored to his right. Heirs of Ewing ». Cayton, supra. 

_ The decision is therefore reversed, and Messer will be notified 
of the charge Delano makes against him: and ruled to show cause, 
if any he has, why the assignment. to him should not be annulled. 
Towar also will be notified of the charge of fraud in procuring the 7 
relinquishment from Delano executed May 21, 1918, and to show — 
cause why the entry should not be restored as. to those. tracts. “Bacon 
also will be notified and. ruled to show cause, but if it appears he was 
innocent of fraud, and obtained his entry in good faith for value 
without notice of the fraud, the assignment to him of lot 4 may be. © 
upheld on the ground of his being an innocent purchaser, even. though 
facts may be. developed which would justify. cancellation of the 
_ assignment: as to Messer. The record is remanded: to the General 
~ Land Office with direction to proceed i in. accordance with this opinion: 


: “puravornem, = 
July 16, 1915. 


Racram anion HomESTEADS—AsSIGNMENTS—ALIENS. 
‘The. act: of June 23, 1910, authori izing. assignments ae homestead ‘entries 7 
within reclamation projects after the submission of. satisfactory final 
proof, does not limit such assignments to citizens of the United States; and 


assignment under that act may be made and patent issued. to an alien, the - 


rights thereby acquired depending upon the statutes of the State E repperting 
the rights of aliens to acquire and hold real Broperty. 


“4 Jonzs, First Assistant Secretary: 


~The Department: 1s in receipt of your (ome ot - the Gen- ; | 
- ae Land aad! letter of = 8, ‘1918, ane draft, of a circu- os | 
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dar: eats iG. ii orient of ‘homestead entries in reclamation - 
projects. Your letter of transmittal reads: 


‘The question of: the right of one, not a citizen of the United States: to take | 
a reclamation homestead entry by assignment, under the provisions of the act 
of June 23, 1910 (36 Stat., 592), has arisen.in this office in connection with 


| “assignments. of homestead entries designated as Hailey, Idaho, serial numbers ~ 


02782 and 03628, made by the entryman of said entries to Shorchi Hondo and» 


Takuichi Hondo, respectively. - Nothing is shown in the records with reference 5 


to the nationality or citizenship ‘of the assignees. | From the names of these 


aA assignees it appears that they are of J apanese ancestry. Even if such is the 
- case it. is possible that the Hondos were born in this country, and hence are z 


_hative born. citizens, even though of Japanese ancestry. 


. The Department: has held ‘that, as under the act. snare. cited a aoe ee 


| Beit is: not eligible’ to citizenship, a native of J apan can not acquire ‘the right 
to. lee a homestead Suis ee Ski Hara,. 86 L. Ds 277, and Cases | ‘therein | 
7 cited. = Los : 


States to take a reclamation homestead entry by assignment must 
be given by the laws of the United States. It is not a question 
whether such alien can take a homestead entry, but whether a home- 


You! are s adyiesd that the er of. one not a Giizen of the United eo 


stead ‘entry having been. properly taken and. perfected by proof of. - 


full compliance with the law, as. to. residence, ceca ane im- 
provement, cari be assigned toanalien, : x3 
The act relating to asec ene of homestead entries, supra, pro- 


That om and after the filing with the ‘Commissioner of the G anenat: Land 
Office of satisfactory proof. of residence, improvement, and cultivation for the 
five years required by law, persons who have, or shall make, homestead entries 
within. reclamation projects under the provisions of the act of June seventeenth, ‘ 
nineteen hundred and two, may assign. such. entries, or any part thereof, to 
other persons, and such assignees, upon submitting. proof of the reclamation - 
of the lands and upon payment. of the charges’ apportioned against the same as 
provided in the said act. of June ‘seventeenth, nineteen. hundred and two, may 
receive from the United States a patent for -the lands: Provided, That all - 
assignments made under the provisions of this act shall be subject-to the limita- e 
one, charges, terms, and conditions of the reclamation act. 


‘It is thus seen. that. the act authorizing assignments inakes. ne. 
other limitation on. right of the assignee. to take than those fixed by 


the reclamation act. The only. limitations in that act on the right | 


to have water service are in sections 3, 4, and 5, which are, in sub- 


"stance, section 8, that entries may not exceed 160 acres. The limita. 


tion in section 4 is that the area taken under one entry shall be 
fixed by the Secretary of the Interior. on. determining the prac- | 
| ticability of the project for such area as. may be reasonably required 


for support of a family. The limitation in section 5 is that water 


shall not be sold for lands in private. ownership or furnished: to one 


. land owner for more than 160 acres, no water shall be.-furnished to a ues, 


| land ¢ owner uniless resident, on the land or in its neighborhood, and | 
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no ‘water right shall aieaah permanently until all payments. therefor 

are made. ~ | 

| Another mio is srovided by act of August 9, 1919 (37 Stat., | 
265), in substance, tliat assignments and ane or land ‘ in irrigation 

projects shall not be made— . a | 

- béfore final payment in full of all instalments - of building and betterinent 


- charges shall have been made on account of such land in excess of one farm unit. =. 


as fixed by the Secretary of. the Interior as the limit of aréa per entry. of public 
land or per single ownership of private land. for. which a water right may be | 


purchased respectively, nor in ally ¢ase in excess of one. hundred. and. sixty 42 


‘acres, nor shall water be furnished under said acts nor a water. right sold or . 
recognized for such excess. 

After full compliance with the ernectead ing and peor thareok: 
acceptable to the Commissioner of the Gerieral Land Office, on entries 
within reclamation projects, assignment is permitted subject to sub: 
Sequertit compliance with the reclamation act. Neither this nor: any 
other law requires that assigneés must be citizens or. qualified home: 
steaders. The act of June 23, 1910, supra; provides that such entries 
may be assigned and the assignees are entitled to patent by virtue of 
full complhance by their assignors with the neg ueotnente of the home- - 
stead law. __ 

_. The limitations imposed. on ‘ena of homestead. entries are 
limitations not on the qualification of the person to take as assignee 
but on the right of the assignee to receive water service—the area. for | 
and conditions on which water service shall be given to one owner. 
An assignment may therefore be made to any person competent to 
take title if the land were patented and full title vested. The only 
~ words i in the act descriptive of who may take assignment are “ other 
persons ”, which include any one competent to take title to real estate 
arid to receive water service under the reclamation act. | 

Coming to the moving cause of your inquiry, the narrow question, 

whether a J apanese. alien may take assignment of a perfected home- 


stead entry in a reclamation project, the question resolves itself into — 


one of local law—the competency of a Japanese alien to take title to 
— real estate. This is a question of State policy. merely, purely local, 

on which the States differ. In Idaho the Code, section 3058, provides: 
“Any person, whether citizen or alien, may take hold and dispose of _ 
_ property, real or personal.” It is obvious that in the State of Idahe | 


a Japanese alien may take title to real estate and may dispose of it. 


The tribunals of the United States have no authority or responsi- 

bility in administering the policies and police powers of the States. 

Each State has a complete system of governinent, with courts and ad- 

ministrative officers and is competent to vindicate its own laws and — 

policy. There is not, under the law, any objection to assignmetit of — 

— such a homestead entry to a Japanese or any other. nationality of - 
alien: . The entryman may assign it to Ten he wills os 2 


"DECISIONS RELATING TO THE PUBLIO LANDS. 205 7 


The effect of such, an. assignment is one for a State to astern S 4 


_ If the assignee can not take title to real estate because he is an alien, ae = 
_. the State authorities, in the State courts, can move against the title 
~ and escheat it to the State for disqualification of the assignee to ao | 


it in contravention of State law and policy. | bt 
It is settled law in the United States that aliens may take Be cons - 


_ tract, that is by deed of a competent party. Hauenstein ». Lynham - & 
(100 U. S., 483). If conveyance is made to an alien anditisecontrary __ 
to the Tora law or policy of the State that such alien ean hold Teal: 


, estate, nevertheless title ‘vests in the alién and will remain vested 3 1n 


— him until “ office found.” Craig v. Leslie (3 Wheat, 563) 5 Craig. ie 


“ Bradford. (3 Wheat., 594); Doe ex dem. Governeur ». ‘Robertson (11.. 


‘Wheat. , 382). No private person can complain. against the holding = | 


of neal, estate by an alien if the sovereign does not. Osterman v. 
Baldwin (6 Wall. 116) ; ; eee ae iets S.. , 208) 5 Cross V. 
De Valle (1 Wall, 5). 

- The condition upon which real is may be held by. eae is a 

- matter resting entirely with the State legislature. Beard v. Rowan 
(9 Peters, 301); Sullivan . Burnett (105 U.-S., 834); Spratt v. 
Spratt (4 Peters, 393); Hanrick 2. Patrick (1i9 U. S., 156). This 
rule extends even to mere possessory. Tights, as possession of a cattle | 
range on public lands. Griffith v. Godey (113 U. S., 89). 


-It so. appears that no objection exists to the saapatnen’ of sucha 


Homestead entry toa J apanese or any other alien. The United States 
has pledged itself by the act of June 23, 1910, supra, to issue patent 
to the assignee of one who to the extent required therein has Ss gaa 
-with the homestead law upon an entry in a reclamation project. : 
You will therefore issue patents in such ¢ cases regardless of whether . 
an assignee is an alien: ornot. — 6 Phe 3 : 
The proposed: circular i is not approved. 


a HENDRICKS 1 v. DAMON. 
os ‘Decided July 17, 1915. 


| : ‘Busnorron ¢ OF 7» APPLICATION --ERFECE OF APPEAL, — a ta ) 
-. Where a homestead application is rejected. on. the ground. that the land was 


- not subject to entry, an appeal. entitles the applicant only to a judgment. as ge oe 


to the ‘eorrectness of that action at the time it was. taken, and. does not. 


| | segregate the land from other appropriation if it in the meantime becomes -_ a - 


~ gubject to entry. 


| - joes First. Assistant. oonctalais ca ee | Me Raloae 
The above entitled case involves the E. 4 NE: 4 4, | Bee. 28, T. 40 8, a 


3 7 R.9 W., W.M., Roseburg, Oregon, land district. 


“Upon: January 7, 1914, James Hartson Damon filed homestead ap- nd rare 
plication 09274, for this tract,:in connection ‘with other land, which _ 


| — was rejected the same day, by the Teginter. and receiver, for the reason -_ ; 


206 — oe DECISIONS: RELATING TO THE PUBLIC LANDS. 


that the land had prior thereto been reserved as a part of the seiieiiad 
_ National Forest.. Damon filed an appeal to the Commissioner of _ 
the General Land Office. This tract was opened to homestead entry | 


. February 18, 1914, under the act of June 11, 1906 (34 Stat., 233), 9 
— upon the applications of .George W.. ‘Kneid: and T. D. Collett, 
_ neither of whom have exercised his rien. of preference entry under _ 
the act of June 11, 1906. 


February. 18, 1914, Cassius Blbert Hedees filed his application 


| N o. 09368, for this tract, together with other land. ° 


By decision of April 8, 1914, the Commissioner ot the Gotan : 
Land Office held that the action of the register and receiver in reject- _ 
~ ing Damon’s application No. 09274 was correct, but since the prefer- 


| ence right period of the applicant, under the act of June 11, 1906, 


_ supra, had expired, Damon’s application might be allowed, if the 
land. was still vacant. | 

3 May. 7, 1914, Danton, sane upon the advice of the dee aa 
receiver, it is stated, withdrew his application No. 09274, and filed a 
new application No. 09480. This second application of Damon’s was 


rejected the same day by the register and receiver, for conflict with . 


the application of Hendricks, which the register and receiver, also 
_ upon that day, passed to homestead entry. Their action was reversed 
‘by the Commissioner of the General-Land Office, in a decision dated 


January 23, 1915, holding Hendricks’s homestead entry for cancella- a 


tion as to this tract. Hendricks has appealed to the Department. 
Damon filed an application for the land when it was not subject 
toentry. The application was rej jected for that reason and an appeal 
- filed.. Hendricks filed the first. application when the land became 
subject to entry. The case is, therefore, controlled by the decision 
of this Department in Anton Reichert v. Northern Pacific Railway 


Company, April 20, 1915 (44 L. D., 78). ‘There a railroad in- ~ 


-demnity selection was offered for land at a time when the Jand was _ 
not subject to that form of selection. The selection was rejected by | 
the register and receiver upon that ground. Appeal was taken by 


the railroad company. The Department held that the appeal of the ; 
railroad company from the action of the register and receiver en- 
titled it only to a judgment as to the correctness of the action at the — 


| time it - was taken, and. did not segregate. the land from other uth | 


as priation. 


Here, likewise, Dames appeal font noe ete of the register x! 


and receiver in rejecting his original application, entitled him only |. 


toa judgment. as to the correctness of that action, and did not segre- : 


gate the land from other appropriation. | “Hendricks accordingly pre- 7 
‘sented the first. application after the land had become subject to. ede er 


and his entry was properly allowed. by the. register and. receiver. 
The decision of the | Commissioner is accordingly x reversed. 
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‘STATUS OF sr. FRANCIS RIVER SUNK LANDS, ARKAN SAS. 
| Crrcunar. | 


[No.:.426.] - 


| Daparrwenc OF THE Iwrentor, _ oe 

Genera, Lanp. Orrice, “8 

a re | Washington, duly 24, 1915. 
_ To Settlers, ee baad bike: 


On December 12, 1908, and. ioe 2%, 1909, ie Department 


of the Interior: adjudged those lands situated in Tps. 11 to 16 NN. 
Re E., and Tps. 12 to 17 N., R. 7 E., in Poinsett, Craighead, ond: 


Greene Counties. Arkansas, aaah. wera: left unsurveyed. at the dates = ie 


of the original surveys of those townships and which were meandered _ 


and shown on the township plats as the so-called St. Francis River — 
sunk lands, to be public lands of the United States bie 37, oe, | 


Decisions, pp. 345 and 462). 

The above referred-to decisions : were iadb abject to a, provision. 
| sonuanied in the act of April 29, 1898 (30 Stat., 367), to the effect 
that the titles of persons who had purchased rain unconfirmed | 
swamp lands within the aforesaid area, namely, the. cunsurveyed — 
portions of the S. 4, 5S. 4 NE. 4, and the 8. 4 NW 4, Sec. 28, and the 
N. 4 of Sec. 33, T. 12 N., R. 6 E., and unsurveyed portions of sections — 


2) 3, 4, 5, 8, 9, and 10, to the cae of 1,560.70 acres in. the aggre- 


oie constituting. a part of so-called Bagwells Lake, T.17 N.,R.7E., 
should not be disturbed. Sec. 36, T. 14 N., R. 6 E. <although left 
unsurveyed at the date of the original survey of said: township, was 
approved and patented to the State of. Arkansas as swamp land. 


-under the provisions of the act of September 28, 1850 (9 Stat., 519), co 


and of the confirmatory act of March 3, 1857 (1 Stat., 251). The 


information contained herein does not apply, therefore, to said de- 2 - 
‘. scribed lands. - | | 


_. Subsequent. to the above- ented’ dates the Depment of the 
Interior has likewise adjudged those lands situated ‘1 in Tps. 11. to 16 


—N., Rs. 8 to 18 E., in Mississippi County, Arkansas, which were left — | 
‘ inaanveyed: at the dates. of the original surveys of those townships, _ 


' “and which were meandered and shown on the township » plats as 


Moon, Buford, Clear, Flat, Grassy, Walker, Carson, Hickory, Ty- 


Tronza, Carn pbells Old Field, Big, Brown, and Round Lakes, and also 7 


_ the so-called sunk lands in T. 17 N., R. 8 E., and a portion. of the 
- eastern end of so-called Wappanocca ee in T. 8 N., Rs. 8 _ 9 K., | 


ae to be public lands of the United States. 4 
The original surveys were held to have been ertonéons, in. n that” : 
the unsurveyed areas were returned as “ sunk: lands” or “lakes” 


oe when 1 in ‘fact: they ¥ were in were | or In part. lands i In place when a the 


208 -._~DECISIONS RELATING TO THE PUBLIC LANDS. 


surveys were made: Accordingly surveys thereof were direeted ca | 
the plats were ordered to be corrected. __ , . 
| All of the Government lands within the epee: sunk-lanid area 
within Tps. 11 to 16 N., R. 6 E., Tps. 12 to 17 N., R. 7 E., and T. 17. 
ON. R. 8 E., and within the areas of so-called Moon, Buford, Clear, : 
| Fiat, Grassy, Walker, Campbells Old Field, Carson, Hickory, ‘and 
. Tyronza Lakes have been surveyed-and the supplemental plats show-— 
ing those lands have been approved. The public lands within the so-. 


_ called sunk land area in Tps. 11, 12, 13, and 14 N., R. 6 E., and Tps. " 
12, 18, and 14.'N., R. 7 E., and within the above- mentioned so-called 
lakes, have been opened ¢ to homestead entry, The public lands within 


the so-called sunk land area in Tps. 15 and 16 N., R. 6 E., and Tps. 


15, 16, and 17 N., R. 7 E., and. T. 17 N., R. 8 &., were opened to. ~ 


‘homestead. entry on. J uly 16, 1915. Blank ‘application forms and i in- 
- formation relative to the formalities of entering public lands may — 
be obtained from the register and receiver of the oe States land 7 


~~ office at Little Roek, Arkansas. a 
The field work with reference to the surveys of the Gacceanunt a” 
lands within the areas of so-called Big, Brown, and Round Lakes has _ 


: been completed and the supplemental plats based upon those surveys 
are now being prepared and probably will be completed within a _ 
few weeks. Due notice of the time when those plats will be con- - 
sidered as officially filed in the United States land office at Little — 
Rock, Arkansas, and of the date » upon which the public lands shown — 
| thereupon will be. opened to homestead entry will be given by the 
2 register and receiver of that: office by advertisement and otherwise. 
“The status of the unsurveyed areas shown- upon the original plats 
-_ as so-called Carters, Cypress, Dismal, Golden, Hudgens, Long, Mill, 
Barfield, Swan; and Young Lakes, and that lake in 'T. 11 N., R. 10 E., 
locally known as Round Lake (should be distinguished. fron so-called : 
‘Round Lake in T. 14 N., BR. 11 E.), is now under consideration, in 
order to determine whether or not said areas come within the same 
category as the above referred to areas. Field investigations have «. 
been made and hearings have been ordered for the purpose of ob- 
taining evidence from which decisions may be rendered. Due notice 
will be given of the rendering of decisions at. the proper time. Until 
decisions shall have been rendered by the Department of the Interior — 
this office ean not undertake to say whether or not any of the above 


_ referred to lands will be claimed by the. Government, nor can it say : 
ws how soon decisions in the cases now pending will be rendered: 


Certain fragmentary tracts situated within meandered areas Ae - 
ee by local names such as “ Little River,” “ Right-hand Chute of _ 
Little River,” “ Left-hand Chute. of Little River,” etc., are also being — 
- aaa con for the PHEPOSe: of asics whether or not ne 
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: comprise lands which should be. surveyed as o part of the public | 
| Cees ea 
All of the lsndé acceebad in ie preceaine pen mapns are era: 
ated within the State of Arkansas, and the above information does — 


~ not apply to any lands which may be similarly circumstanced, if 


‘there be such, situated in the State of Missouri. This office has net ee 


ordered any investigations in that State, and it can not say at this 


time whether or not any investigations will be’ made in the future. | :2 


If lands within the latter State are being advertised for sale or | 
disposal, such is a puyae enterprise: in which the Government has - 


no interest. 


Tt is not to be implied from the: ‘foregoing ‘description. ‘tab the 
whole of each of the above enumerated townships.-was declared to 
- be Government land. On the contrary, only those portions of the | 
several townships which were left unsurveyed at the dates of the | 


original surveys thereof were. involved in the above- mentioned de- _ 


cisions. Nearly all of the lands which were originally surveyed 
were patented years ago to the State of Arkansas, under the pro-— 
visions of the swamp-land grant of September 28, 1850 (9 Stat., 
519), and the State has in turn conveyed her interests therein, so 
that the title is now within private ownership. The areas which 
were originally left unsurveyed and. which the Government now 
claims have, however, ‘also been claimed or are now being claimed 
by private interests, which allege title through purchase from the 
State or from the St. ‘Francis Pee Board or from riparian | 
claimants. ° - 
The lands described herein which ne Sree ae asserted: 
title to are to be considered in the same category as are other lands 
of the public domain, to the extent that they are open to settlement 
and at the proper time to entry under the homestead laws. The 
law permits settlers to enter upon the public lands of the United . 
- States, requiring them to mark plainly the boundaries of their — 


claims. When opened to entry bona fide settlers, residing upon and 


cultivating the lands in good faith, will be given three months’ prior 


right over all other persons to. make applications for their claims. | 
No entries or filings can be allowed for any of the aforesaid lands | 


until after the surveys thereof have been completed. and. approved. 
by the Commissioner of the General Land Office and the plats thereof. 
filed in the United States land office at Little Rock, Ark. Full 
notice of the time when applications to enter may be presented :will 
be given the public through advertisement and otherwise by: the » 


register and receiver of the latter office, to which officers all‘commu- ; 


nications relative to the entering of aid lands should be addressed: 


7 Neither this office nor the local United States land office at: Little -_ | 


Sas "vor ce a 
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Rock, Ark.; has any eel prior to the opening ge ‘the lands to | 
Homestead. entry showing whether or not the lands are embraced 


. within settlement claims. If the same tract of land is claimed by 


two or more persons the merits of the conflicting claims will be 


; considered by the register and receiver of the local United States — 
land office at the. time that the applications to enter are filed with 


_ them, and. the: application of the person appearing to be entitled 
to make entry will be allowed. Questions involving disputes among — 


; - persons. desiring to settle upon or to enter public lands can not be 
e considered prior to the date of the filing of their applications. 7 
Persons desiring diagrams showing entire portions of all or any ee 


| part of the surveyed lands which adjoin unsurveyed | areas may ob- 


tain township diagrams by sending postal money order for $1 for 


each diagram desired to the receiver, United States land office, Little 
Rock, Ark. Persons desiring photolithographic plats of townships 
showing the extent to which surveys have been: made thereon, and 
also meanders which form the boundaries between lands originally 
surveyed and those portions of townships which were left unsurveyed 
at. date of original survey, can obtain the same from the Commis- 
sioner of the General Land Office, Washington, D. C., by mailing 25 
cents. for each township plat desired. There are two plats for each | 
_ township, the original survey of which has been extended or corrected. 
With reference to these, persons desiring plats should state whether 
they desire a copy of the original plat or of the amended_-plat, or both. 
When the status of any lands is requested a description thereof by 
| township, range, and section number and sectional subdivision should’ 
-be.given.. | 
The question of title to some of the iiure meabondd ide which 
_ Were omitted. from the original surveys has been involved in suits 
in which decisions have been recently rendered. Two of said suits 
went to the United States Supreme ‘Court, one of which, that. of | 


Little ». Williams (231 U. S., 335), was decided December 1,1913; 


the. other, that of Chapman aad Dewey Lumber Company. v. St: | 
_ Francis Levee District (232 U. S., (186), was decided January: 26, 
-- 1914. In the former suit the ‘question of title to so-called Walker | 
_ Lake, referred to above, was involved and the United States Supreme 
Court held in that case that the State of Arkansas relinquished under — 


_ the terms of the compromise act of April 29, 1898 (80 Stat., 367), 


‘s | whatever title it may have had therein under the swamp-land grant, 
if the lands were in fact swamp lands at the date of the Government 


ae. survey, and that, therefore, neither the St. Francis levee district 


. nor their. transferees have any. title thereto. The question of whether 
- the title has vested in the riparian owners or in the United States 
Was left for future determination. In the latter suit the question 
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of title to cértain portions (about 1,500 aap of the so- coidled ele iam Ps 
- lands area in T: 12 N., R. 7 E., was involved, and the United States 
Supreme Court held: i if that case that the title to those lands C,; 500 


acres) is in the United States. . 
_On February. 20, 1914, the caer States District Court’ for the 
: Rustam Division of the Eastern District. of Arkansas rendered a — 
decision in the case of United States v. Lee Wilson & Co. ef ai.; in 
which it was held that the title of the area locally known as Moon | 
Lake, referred to above, is in the United States (214 Fed., 630). -An 


appeal was taken to the United States Circuit Court. of Appeals, rad 7 


before which court the case is now pending. 

While the decision of the issues favorable to the Government in 
the above referred to suits may be determinative of the. issues involv- 
ing the question of title to all of the sunk-land areas and lake-land — 
areas which the Government is claiming in the above- enumerated’ . 
| townships, yet the Government may consider that it is advisable, in 
view of the claims asserted by owners of the lands originally sur- 
veyed bordering on the meander lines, to institute suits similar to the 
suit of United States v. Lee Wilson & Co: et al., supra, for the pur- 
pose of quieting title in the Government to all of the areas claimed 
by the Government and described in this circular the title to which 
has not been determined. by. the: courts; in fact, several such suits. 
have already been instituted.. Should the courts finally determine 


_ that the title to any portion or portions of said areas is not in the | 


Government, settlers or entrymen thereupon will -undoubtedly: be 
ousted and the Government will-have no authority to prevent such 
ouster. This risk, therefore, must be assumed by those making set-. 
tlement or entry upon. said lands. In order that the Government’s _ 
interests may not be prejudiced ‘by permitting the title of the lands 

_ which it is claiming to pass into the hands of private parties, it has — 


been determined that the issuance of final certificates and patents 
to any-of the aforesaid lands the question of title to which has not 


been finally adjudicated by the courts where suits have already been 


instituted or where the institution of suits is contemplated, will be _ 


withheld. The question: as to whether or not other suits will be 
instituted will be determined at the earliest. practicable date, and 


| when it shall appear that there is no further necessity for continu- — - 
ing the above referred to suspension the issuance of final certificates 2 


and patents will be no longer withheld. 7 | 
Neither the departmental decisions nor ne court decisions, cefered | 
to above, in any wise disturb the title to lands which were surveyed © 


-. at the dates of the original surveys of the townships within which. 


they are situated and which have been patented to the State of 
Arkansas under the provisions of the swamp-land grant,. and the 
| Government 3 is not te Nane any claim to such lands, ; 
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_. This office can not undertake to say how soon the question of title 
will be adjudicated by the courts, nor when decisions will be ren- — 
dered by the Department of the Interior with reference to. areas now - 
involved i in cases in which hearings have been ordered; nor does it 
have for distribution copies of the above referred to court decisions. 
This circular supersedes Circular No. 331, approved June 16, 1914 
(43 L. D., 275), pertaining to the same. subject. | 
Very ee - =) | | 
_Cuay Tauuman, | 
Commissioner. — 
ae 3 a. 36 
.  ANDRIEUS A. Jonus, 
| | Hirst Assistant Secretary. 


‘JOSEPHINE VENATOR. 7 
Decided July 6; 1915. 


Daan ans rane hemmies oF WATER RIGHT. | 

Where a desert- land entryman furnishes the. best evidence. obtainable of the 

| possession of aw ater right sufficient to properly irrigate. and reclaim the 

. Jand embraced in his entry, such evidence may be accepted. without requir- . 
ing a certificate from the State engineer as to such water right, where it is 
shown that such certificate can not be furnished because the State officers _ 
have not determined the water rights in the stream from which the water 

As taken and will not in regular course be able to do so for several years. 


Jonue: First Assistant Secretary: | 
April 8, 1907, Josephine Veuntae’ inde desert- land. ane 02759 
‘Burns, now Vale 0763, for the NW. 4, Sec. 26, T. 26 S., R. 39 E., 
W. M., Vale, Oregon, land district. Final. proof was submitted 
une 8, 1911, but certificate withheld. — 
~ February 14, 1912, adverse proceedings were directed ‘eee said 
entry charging: | 7 | | | 
(1) That the prieable portion of the land entered hae not been reclaimed by | 
ir rigation and is not Peewee with the necessary reais laterals and available : 


water. 
(2) That not as ‘much as suaeieits of the land enteren has been cultivated | 


and irrigated and reclaimed. » | 

(3) That claimant has not procured a oermanent ates Sieaiy and irriga- 
tion system sufficient to ir rigate all the irrigable portion of the land entered. 

~ Upon due proceedings therefor hearing was fixed before the local : 
officer's for May 1, 1913. April 18, 1913, it was stipule ated between 
the special agent peas the Gopocnaane in this proceeding, 
and that against Ira K. Venator, Vale 0764, and that against Ernest — 

Bolcof, Vale 0757, and the attorneys representing the parties in each — 3 
of said three cases, that these cases be consolidated for trial pur- 
poses, “ but that each of said cases shall be decided on its own merits 
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as shown by the testimony introduced at such aon eed ers no 
| The hearing took place at the time fixed, the testimony of two wit-_ 


nesses having been duly taken before designated officers, the Govern- 


ment at.all times being represented by oS agents, and the claim- - 


ants by counsel with. witnesses. 


- December 18, 1913, the local officers, after an saniea srenene 7 . 
of the facts shown by the testimony, joined i in a | decision of seventeen 


= pages, concluding as. follows: Pe _: 


The testimony shows that there has been a erent deal of -water, each: year 
-. Since 1909, passing by the Malheur Livestock and: Land Company, which they 
have not been able to use with their present. works, and we believe suflicieny 
for the irrigation of the land in these claims. It is true that they have no meat 3 
-of storing the water for use late in the season, but it is shown that by diverting 


o the flood waters during the early spring they. are able to raise. paying crops coe ‘ 


grain, and we believe this should be considered reclamation of. the land within - 


the meaning of the desert- land act. _ iG +8 
In view of all of the foregoing, we are of opinion that the ee dave n _ 
been sustained, but’ on the contrary that the land has: been reclaimed, more. 


than one-eighth cultivated, and that the claimant has a right under local law ras | 


the use of the water for the irrigation thereof. 


We therefore recommend that the charges be dismissed, that we be directed to 5 
_ issue final certificate, and that the entry proceed to patent. : eee o i 


i ad 


Woven ber 25, 1914, the Commissioner of the General Land Ol. : 


considering the case upon the record, in an. extended opinion, | covers. 


ing twenty pages, concluded as follows: ra 


\ = ee 


parties to the water of that creek have not been adjudicated by. the courts of. 
Oregon. The desert land law provides that the right:to the use of. water by. 
the person conducting the same on or to any tract of desert land shall ‘depend 
upon bona fide prior’ appropriation. The right of entrymen not having been 
finally established under state laws, they are only required - to furnish the best 
evidence obtainable of ‘the possession. of a water right sufficient to properly 
irrigate and reclaim said lands (Circular of November 16, 1906, 35 -L. D., 305). 
The state law of 1905 (3 Lord’s Oregon Laws, Section 6625), requires that 
notice of appropriation must be filed with the state engineer in order. that an 


. -appropriator be allowed to claim under the law of the state’ that. his appro-. 


_ priation should. date from the time eat notice was ee to. that effect upon 
the land. | | ; 

Otherwise the aon to use of wate dates eat the time of the atebaal appr O-. 
priation to a beneficial. use. (Kinney on- Irrigation and: Water sie a Vol. 2, 
D. 1262). 


Water was’ or used out of Grawiey Creek these entrymen. in. “the spring | 


of 1909: | First notice of. the appropriation by the Malheur ‘Livestock & Land. 


= Company from. Crowley Creek. was posted July: 17; 1906, and ° filed of. record 


with the. county clerk and state engineer on July 22 and August. 5, 1907. This 
appropriation was limited: by the state engineer to 9.45 acre feet on 756 acres. of 
~ land, orto the amount of one-eightieth of a second foot for each acre. -The 


other permits arate by the state engineer to that company appear ‘to be ‘sub- a 


‘As. has been stated, the. evidence shows that . crops hive been. raised by means == oa 
of. the application of water from Crowley Creek but the right of the various. 


are ey, 
re i 


a. Bey 
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sequent in time to. ‘ie: actual goaneprintion of the water of Cr owley Creek. by. 
these entrymen. The entrymen have not filed any. showing from the state 
engineer that they have any claim to the water which they assert they have 
appropriated out of Crowley Creek. . - 

The. Water Code of 1909 (3 Lord’s Oregon Laws, Sections. 6624-6684), com- 
pliance with which these entrymen should have made, requires that application 
for a permit to acquire a right to beneficial use of water must be made .to the 
state engineer and approved by him, and when the appropriation is perfected, 
the State Board of Control issues a certificate of appropriation. This has not 
been done, except*in-the case of the appropriation by Ira K. and Josephine 
- Yenator out of Rapid Creek, where the state engineer on October 15, 1909, issued | 
a permit to appropriate 4 cubic feet of water per second of time for 181.1 acres | 
of land of which 37.3 acres is situated on the S. 4 SW. 4, Sec. 26; construction - 
was to be begun October 15, 1910, and completed October 15, 1913. 

-Entryman will be allowed ninety days from receipt of notice within which to 
furnish certificate from the state engineer that she is in. undisputed possession 
of a sufficient water right to properly irrigate the irrigable land on. this entry, 
about 80 acres, and to use the same in accordance with her permit or to appeal 
. from this action within 30. days from receipt of notice. Should entryman fail 

or refuse'to make such showing, the entry, which is hereby held for cancellation, 
will be canceled without further notice. Notify . soaamen hereof, | Your de- 
cision is modified accordingly. 

From this decision, requiring claimant to furnish cartihats from 
_ the State Engineer that she is in undisputed possession of a sufficient 
water right to properly irrigate the irrigable lands on the entry, 
claimant has appealed to the Department. 

The record has been. examined and no restatement “of facts is deemed. 
necessary. The Department is convinced from the evidence that the 
requirements of the law have been fully met upon this entry in the 
matter of éxpenditures upon and irrigation. and reclamation of the 
tract embraced in the entry.. The only question is as to the propriety 
or necessity of the requirement of a certificate from the State En- 
_ gineer. With the brief upon appeal and as part thereof there is filed 

a copy of a letter from the State rearoee of Oregon, of ae Decem- 
ber 14, 1914, as follows: | 
_ Mr. A. VeNaToR, | 
--” -Venator, Oregon. oar | | 

Drag Sir: I am in receipt of yours of the sth inst., an reference to a ater . 
right claimed by Josephine Venator in the waters of Crowley Creek. ve | 

I note that the right was initiated prior to the enactment of the Water Code t in 


1909, You will understand that there are two distinct classes of water rights in - 
this state :—1st, those initiated prior to the enactment of the water code, and » 


2nd, those initiated subsequent to the enactment of this code. The laws apply a | ‘ 


method for deterrnining and placing on record all rights of the former class 
through a water right determination by the State Water Board. No determina- 
tion of the water rights of Crowley Creek has as yet been made; and in fact it 
_ will be impossible to take up such determination for several’ years owing to the 
large amount of work before the State ‘Water Board at the present -time. | 
- It is the practice of the U. S. Land Office to accept the best evidence obtain-- 

able of the validity of the water right. In your case the best obtainable evidence . 

is a certified copy of the notice of the filings with the County Clerk together with | 
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proof that the water was actually applied to the land and in my opinion the U. 8. 
Land, Office will accept this evidence. It is impossible for this office to ‘furnish 
any certificate: showing the validity of these rights until after. the water. right 
determination by the State Water Board. 


Chapter 228, Laws of 1905, provides hae 2 certified. copy of the notice of , 
| appropriation filed with the county clerk should be filed in this office. However, 


- all defects in the manner of posting, filing and recording notices are. cured by. the : 
1909 act, hence a notice filed with the county clerk has the same force and effect | 
' as though it was filed in. this once in accordance with the peo of the 
_ above chapter. | 
I would suggest that you. again take the ‘ation up with the Land Office 
and, if you deem it advisable, enclose a copy of this letter. — _ 
| Trusting this may be of assistance to you in SeCuEINe consideration, I remain, 
my respectfully, . Do | 
J OHN HL Luwis, State Bngineer. 


| The statutes of the State of Oregon in isagand to water rights upon 

_ desert lands have been examined, and are found to sustain the state- 
_ ments in the above quoted letter of the State Engineer. It thus ap- | 
pears that this claimant. has furnished the best evidence obtainable 
of the possession of a water right sufficient to properly irrigate and 
reclaim her land (circular of November 16, 1906, 35 L. D. , 805), and 
made effort through her husband and agent,- ws Venator, to comply 
with the requirement of the Commissioner in the matter of furnishing _ 


certificate from the State Engineer, but is wholly. unable to do so. 


The charges made against. this entry were not sustained. by the evi- 
_ dence adduced. The controversy as to -water right is clearly made by 
the Malheur Livestock & Land Company and can be settled only by — 
the courts of the State in which the land is situated. 

In view of all the circumstances and conditions disclosed by the 
record, the Department i is of the opinion that the Government pro- 
ceedings against this entry should be dismissed and certificate issue — 
upon the final proof submitted June 8, 1911, and patent in the due. 
and Tegular order of business if no other sufficient tara appear, 
and it is so directed. | 7 
_ The decision appealed from, so far as the requirement of certificate 
| from the State Engineer | is concerned, is, reversed. . 


AUGUST ERICKSON. 


| Decided Tate 26, 1915. 


- Sortcor Lanp—SerriEMENT Arrer SURVEY. 7 7 
Settlement upon a school section after survey in the field does not affect: the 
right of the State under its school grant. fm, % 
- ScHoor Lanp—CLaSssiFICATION AS Coatr—InpExnrry, a | 
The offering by a State of school lands classified as coal as ‘base for indemnity 
selections will be considered as a waiver of the State’s claim to said tracts 
under its. school grant. 
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at ONES, First Assistant Secretary: 


August Erickson has appealed fon decision of January 12, 1914 ; 


by the Commissioner of the General Land Office, holding for can- 


cellation, in part, his homestead entry, for contlict ee the school : 


grant of the State of Montana: 
June 23, 1910, Erickson made homestead. entry aes Pie eularged 


homestead act, ‘for lots 1, 2, 7, 8, 9,10, 15.and 16, Sec. 36, and lot 15, — 
Sec. 25, T. 33: N., R. 58 E., M. M. , Glasgow, Montana, land distiict.. 
‘Final proce was submitted March 10, 1918, and final certificate issued 


‘March 20, 1913; residence is claimed from May 17, 1909. | 
‘Tt is stated by t the Commissioner that. his records show that fa. 


divisional field survey of said township was made from October 24. 


to 28, 1907; that the survey plat was approved. May 7, 1909, and filed 
in the local land office April 7, 1910; that the township was desig- 

nated on May 1, 1909, as subject to ii provisions of the enlarged 
homestead act; that it was withdrawn by the Secretary on April 20, 
1910, from coal filing or coal entry; embraced i in Executive coal land 


jitdrawal of July 9, 1910, and classified as to the land here involved — | 


at $10 per acre (Letter ND of April 7,.1911). Theé claimant has 
filed election to. acceDe surface title, andes the provinious of the act 
of March 3, 1909. : 


The Goriminionen held ‘hak inaamnicl as Erickson established — 


settlement on the land after surveys in. the field, his claim as to the 


land in Sec. 36 did not affect the rights of the State under its school | 


grant. This view of the law is concurred in by the Department. 

It is stated, however, that the State has tendered lots 1, 2,7, 10, 
and part of 8, said section 36, as base for certain el chore ta ien 
- thereof.. In view of the classification of said tracts as coal land, it 
is believed that the offering of the tracts mentioned by the State as 
base for indemnity selections should be considered as a waiver of the 
- State’s claim to-said tracts under its school grant. Furthermore, as 


- to the other. tracts in section 36, embraced in said entry, which have 
‘not been offered as base for cadenny selections, if any, the State ~ 


should be called upon to show cause why the said homestead entry 


_ should not be recognized, and the school grant considered as not 
- applying to said land, in view of its apparent mineral character. 


Should the State offer no objection to the entry, or, if objection be 


made, and a hearing thereon be asked, and, if, as a result of the — 


hearing, it be deep uined that the land was ond coal land at the 


date of the approval of the plat of survey, then the entry: willremain | 


- intact.. 


| The decision appealed: from is modined accordingly and the case» 
| ‘is remanded Pe the action indicated. a 
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-. HARE ET AL. v. _ FRENCH. 
Decided July 26, 1915. 


| DESERT Tate Eintry—CHARACTER OF LAND.- 
- Lands containing a deposit of beauxite, carrying alumina, or siuininen setae: 
‘but not in sufficient quantities to make them commercially valuable for the © 
. alumina contained therein, according to any known. process of extracting 
the mineral, are not thereby excluded from appropriation under the desert 
-Jand laws. | 7 3 : | 


; J onzEsS, (arst Assistant Secretary: 


December 19, 1914, the Commissioner of the Gan Land Office ee 
. affirmed the ccuon of the local officers and dismissed the protest of — 
Alfred W. Hare and Bret Harris against the desert land:entry of 


Lester B. French, assignee of Lillian B. King, embracing the N. 4, — 
Sec. 18, T. 11'S., R. 15 E., S. B. M., Los Angeles, Californie, land: - 
‘district. The protest alleged that said land contained a deposit of 
' beauxite, carfying between 24 and 27.61 alumina, or aluminum oxide, 
or about 124 percent of pure aluminum metal, and that the land 
is therefore more valuable for mineral PUurpores than for. any other | 
purpose. — 3 
A hearing was had upon the question of ie eal dhasasian ‘of : 
the land, whereupon the local officers held that the clay found upon 
_ the land, which, it was alleged, contained the mineral deposits, is not 
: eommercially valuable, for the alumina contained oe according | 
_ to any known process of extracting said mineral. 
The Commissioner, as above stated, affirmed the action of the local 
officers and dismissed the protest subject to the right of appeal. 
After due service of notice, appeal was not filed within the time 
' required by the Rules of Practice, but one was filed later, and the 
explanation: given for not filing same within time was that. the attor- 


neys were not familiar with the Rules of Practice, and thought. they 7 
were - allowed sixty days ae of thirty any ‘within which. to o 


| appeal. . 
‘The case is now hére upon peetion for. certiorari. The: Caine | 
- sioner, while not required to do so by the Rules of Practice, has trans- 
mitted. the entire record with the petition. The full record of the | 
evidence adduced at. the hearing, together with the exhibits filed in 


that connection, have received thorough examination and considera- 


tion, but no reason is seen for disturbing the action below to the a 


effect that the preponderance of the evidence fails to. show that _ 


according to any process known at present the mineral can be ex- © 
tracted at a cost which would justify its éxploration. Clays of the 


character shown, or containing even a much larger percentage of 
alumina, exist in large quantities in different parts of the United - ee 
ane but up to this me, so far as known by the i aca mu has | > a 
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not a found commercially valuable to work such clays for the '« ex- 
traction of that mineral -content. | 
~ The action below aPpex BEE and thatetone the petition is 
: iGenied: . OO — 7 , 





NORTHERN PACIFIC RY. co. 
Decided July 27, 1915. 


| RAILROAD ee ae, eee SEL ECTION—SUBSTITUTION OF Bass. 
The fact that losses assigned by the Northern Pacific Railway Company to | 
support an indemnity Selection of agricultural lands might, if free, be used 
as bases for selections of coal and iron lands, will not warrant the release 
of such bases, after issuance of patent upon the selections, and the accept-. 
ance, in substitution therefor, of minerai-land losses, which are restricted 
to use as bases for agricultural lands only. _ | 


. - Jonzs, First Assistant Secretary: 


This is an appeal by the Northern Pacific Railway Company from - 


the decision of the Commissioner of the General Land. Office dated. 
April 8, 1915, denying its application to substitute as a base in sup- 
port of its Fargo. Indemnity List No. 14, for 23,467.88 acres, certain 
lands lost on account of being mineral i in character for certain: lands 
in the State of Wisconsin. — 

The indemnity selection list was filed March 5, 1884, in this F argo 
land office. No losses were designated at that time as Gases for said... 
_ selections, but on October 12, 1887, the company filed a new list in 
which it destonated the losses of certain lands in Wisconsin as bases 
_ for said selections.. Again on February 17, 1892, the company filed 
a rearranged. list in which the selection aad the baa were arranged 


| tract for tract. The lands designated as bases for said selections are 


_ situated between Superior and Ashland, Wisconsin. On November 
13, 1895, in the case of Northern Pacific R..R. Co. (21 L. D., 412), the 
Department | held that the grant to the company did not extend east 


of Duluth, Minnesota, and consequently it had no grant of lands co- 
_. terminous with its i of road from Superior to Ashland, Wisconsin. — 
- The Department therefore. directed that the company be allowed 60 _ 
days to designate new bases in place of the Wisconsin lands. The 


company accordingly filed as a new specification of losses certain | 

lands in the Crow Indian Reservation, ‘Montana. Thereafter, upon, 
said Montana bases, the lands selected were patented. : 

On April 16, 1900, the Supreme Court .of the United States held, 7 

in the case of Doherty v. Northern Pacific Ry. Co. (177 U. S., 421), 

- United States v. Northern Pacific Ry. Co. (177 U. S., 435), that the 

company’s grant extended east to Ashland, Wisconsin. The company 

_ directed the attention of the land department to these decisions and _ 

~ requested that the Wisconsin bases, which had been assigned in sup- 

| Pere of the selection. list here in question, be reinstated and that the 
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. Montana bases be released, upon the ground that the grant of tl the com- - 
‘pany Within the State of Montana was largely deficiént and that. the 
_ Wisconsin losses did ‘not afford valid bases for second indemnity se- 


_ lection in the State of Montana, whereas the Crow Indian Reserva- 


tion losses in that State could be used for that purpose. This request. 


was granted by the Department on April 12, 1902, in order that the 


railway company might not be prejudiced by the Department’s de- 
_ cision of November 18, 1895, in the case of Northern Pacific R: R. Co., 
supra, which was held to be erroneous ee the Supreme Court j in the | 
decisions referred to. | 7 a 
The substitution now er i the. company is desired: Beceass 
the Wisconsin lands can be used as bases for indemnity selections — 


_ within the first indemnity belt anywhere along the entire line of the | 
grant, including coal and iron lands, whereas the mineral losses are oe 


restricted. to use as bases for agricultural. lands. only. Northern 
‘Pacific Ry. Co. (89 L. D., 314). In support of its request, the com- 
pany refers to the case of Northern Pacific Ry. Co. (36 L. D. , 828), 
in which the Department held, that where the company had used 
losses to support selections in the first. indemnity belt that if free 
might be used to support selections in the second indemnity pelt, 
substitution of other proper bases for the first indemnity - selections 
may be permitted with a view to releasing the bases originally 
assigned therefor for use as bases in making second indemnity selec- 
tions. It will be observed, however, that in that case the selection 
was unpatented and the proffered substitute bases were of similar 
character to the original bases. In. the case here under consideration 
the list has been. patented without inquiry as ‘to the coal or iron 
character of the lands, and if the mineral bases were allowed to be 
substituted, as now requested, it would be necessary to have an 

examination made to determine whether the selected tracts contain — 
coal or iron. This would virtually mean the reopening of a case 
where the selected tracts were correctly patented years ago and an. 


examination by the Government of lands which have passed beyond — 


the jurisdiction and control of the land department. Manifestly, | 
‘such examination is unwarranted and can not be authorized. . 

- For the reasons stated, the Commissioner” S decision i is affirmed and 
as the company: "s request is denied. } | 7 

_ BLANCHE W. PEABODY, | 

| Decided July 27,1915. 

Ricrcue ENTey—AsstenmEnt—Act oF JUNE 23, 1910. : . 
‘The act of. June 23, 1910, authorizing assignments of entries within reclama- 

~ tion projects, after the acceptance of final proof thereon, does not: limit 


fe such assignments to legal subdivisions; and an entryman may thereunder 
assign his entry as a whole or “any part thereof.” | 
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: Jonus, First Assistant Seoretar, ys ee 
Blatiche W. Peabody, assignee of William B. Rawson, pete 

bs from decision of March 10, 1915, holding for eee, Rawson’s — 
assignment to her of W. 4 SW. 4 4, W.4 E. 4 SW. 4, Sec. 84,T.28. 

R.5 E., G. & S. R. M.  Phoenie oat on the ground that the 

: assignment did not Pak the entire legal subdivision. - | ae 

Rawson made homestead entry for the entire SW. 4, said ere o. 


on which the Commissioner of the General Land Office accepted his * 


final proof. January 25, 1913. Rawson’s entry was made in the Salt — 
River irrigation project, subject to provisions of the reclamation 

act. October 5, 1914, Blanche W. Peabody filed in the local office’ 
Rawson’s deed conveying to her the land first above described, which - 
the Commissioner: rejected because there was no certificate of the 
project. manager, required -by paragraph 37, General «Reclamation 
Circular of September 6, 1913 (42 L. D. 32), as amended March 6, 
1914, and for the further reason that the W.4 _E. 4 is not a legal sub- 
divicicn. The first objection as to the project manager’s certificate 
has been obviated and there now depends only the oer of the 
assignability of the fraction of the subdivision. | 

The ‘act of June 23, 1910 (36 Stat., 592), provides ae after ac: 
ceptanée. of final proof of lands taken by homestead ony within a, 
reclamation project, claimants— . | | 
may assign such acreag ge, or any part thianeot i other persons, and such as- 
signees, on submitting pr oof of the reclamation of the land and upon payment 
of charges apportioned against: the same as provided in said . act... may 
receive from the United States a patent for the land.. . 
The law does not require that the assignment shall be by lees sub- 
divisions. On the contrary, it says the claimant may assign “ any 
part thereof.” The land department has no authority to legislate 
or change the law from what it is enacted by Congress.. J acob A. 
Harris (42 L. D., 611).. When the law makes no specification of con- 


: dition upon which ‘ah act may be done, the Department can not _ 
impose one. Morrill ». Jones (106 U. S., 466); Williamson ». United — 


States (207 U. S., 425); United States w. George. (228 U.S., 14).- 
_ The decision is thererore reversed and, if no other objection appear, 
the assignment will be accepted. : & Te a 


| HENRY H. HARPER. 
Decided July a”, 1915. 


‘Tunen-Yoar HomrsTeap—Restpnnce—Leave OF ABSENCE. : 
Under the act of. June 6, 1912, a homestead entryman is entitled is an 
absence of five months in each year, and this period should be deducted 


from any absence on the part of the entryman under a leave of absence in . 


. determining whether he has met the oe of the law 3 in ne matter 
of residence. , | 
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= Jonnzs, First Assistant Renae 


Henry H. Harper has appealed from the decision of the »: Couninis- 7 
7 sioner of the General Land Office of February 12, 1914, holding for 
rejection his sa three- -year Be oof, submitted November 15,1918, for — 


the eu 1 SE. 4, SE. 4 SW. 4, Sec. 14, NE. 4 NW. 4, nd NW. 4 
NE. ee: 23, T. 18 NX. R. 3 E., B. i. M., ” Bellefourche, South | 
et land district, Spon the ground that. the proof was prema- 
_turely submitted, in that three years had not elapsed from the time 

_ residence was established on September 1, 1910. oe 

‘It appears that entryman has expended some $600 in ‘improve- ; 


ments, consisting of a frame house 12 by 14; barn 12 by 30; bunk | 


~ house; hay corral; small reservoir ; and that he has fericed and cross 
- fenced the land. | 


In the season of 1911, he broke 22 acres. aa planted 15 acres in 


| corn, oats and. garden, but the crop was a failure on account of 


- drought. 


_. In the season of. 1912, he was . granted a siwelve monte Isave of abe 
- sence because of crop. ales the previous year, but was away only” 
six months and eight days, or from March 6, to September 14. 7 


In the season of 1913, he planted 22 acres to corn, wheat, oats. and . 7 


alfalfa, but the crop was again a failure on account of drought.” 
The Commissioner held that under the provisions of the act. of 
. June 6, 1912 (37 Stat., 123), the failure to cultivate during the year 


1912. did not break the continuity of the cultivation required by the _ 


; act, but that claimant could not be allowed credit for residence dur- | 
ing said period of six months and eight days he was away under > | 
leave of absence, for the reason that such period may not, under the 


terms of the act of March 2, 1889 (25 Stat., 854), be deducted from 


days. , oa 
From September di, 1912, to September 1, 1913, me | months and 16 : 


_ the actual residence required by. law. That, therefore, after deduct-_ 
ing the said period, three years had not elapsed from the time resi- 
dence was established on September 1, 1910, and ee ald claim 
ant’s final proof was prematurely ied: | “i 
_ The‘sole objection to the acceptance of this proof i is that elaine: is 
was absent from his homestead in the year 1912 for a period of six 
months and eight days under a leave of absence. This: leave of © 
absence was granted for twelve months, commencing March 6, 1912. — 
Claimant returned to the homestead’ on September 14, 1912, and con- | 
tinued to reside there ‘without interruption until. the submission OL. 
his. final proof on November 15,1913. 

His residence in each year was as follows: — 

From September 1, 1910, to September 1, 1911, 12 menibe 


From September 1 a 1911, Ne September 1, 1912, 6 months and 6 


anye: 


a days. 
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‘From. September 1, 1913, to Norenbee 15, 1918, 2 months and 15 = 


‘Under the act of J une 6, 1912, supra, aucun was scitieed ts a 
absence of five months. — The full period of six-months and eight _ 


days he was away under leave of absence, should not, therefore, be 


charged against entryman. The.five months absence allowed by the — 
act should be deducted from the. five months and twenty-four days 
he was actually away during the second year, which would leave. 


"twenty-four days the actual period of absence he should ‘be charged. 


with. His final proof was submitted November 15, 1918, showing two 
: months and fifteen days’ residence in his fourehe year, one month. 
and. twenty-one days. longer than the three years required. There 
was no break in the continuity of his residence by reason of absence | 
for twenty-four days, that period having been covered by a leave of 
absence, duly granted under. the act of March 2, 1889, supra. | ) 

As it will thus be seen, the final proof of entryman was not pre- 
maturely submitted, and as his good faith is clearly shown by his 
improvements and cultivation, the ee 1s poneraeted by the Depart- 
ment to be sufficient. | : : 

~The decision of the Gomuniscioney 1s. accordingly reversed, final 
- proof of entryman will be accepted, and if no other. quienes appear 
the entry will | be ae to wee | : a 


NATHANIEL J. | CHAPIN, 


Decided July 2, 1915. 


Vacation OF Parent—RESTORATION OF ane: | ; 
Where as the result of a suit by the United ‘States to. vacate and annul a 
patent issued. under the coal land laws the lands in question are recon- 


veyed to the United States in accordance with a compromise agreement. — 


entered into by. the parties to the suit, such lands do not. become subject. to. 
_ filing or entry until the reconveyance thereof nae been duly noted upon. the. | 
_records of the local office. | - 


_ "a ONES, First Assistant Sear etary: 


This is an appeal by Nathaniel J. Chapin from the audition ee the 


Gcianiscioner of the General Land Office of ESOT Uary 8, oe reject- 


ing his coal declaratory statement for the NW. 4, Sec. 28, T. 32 S. _ 


a (erroneously described at si 32 N. )s R. 64 W., 6th P. M., “Pocblo | 


land district, Colorado. ' 
It appears that the land intended to be soenied by the ischunnees 

_ statement. was in 1903 patented to Ruth K. Kinsey under the coal- 

land law. Suit was later instituted by the United States to vacate 

_ and annul the patent so issued to Kinsey, together with other pat- 

| ene and as a result of sald sult, and pursuant toa = COMIDEORUSe: agree: . 


Resp) 
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= ment’ icniesed a between ‘tis parties thereto, the nek fae in 


. question, with others, was, by deed dated March 29, 1912, reconveyed 
 to-the United States, and the suit on April 28, 1912, was dismissed. 


‘This Department, however, was not notified of the. Gus outcome of. = 


said suit until January. 28 1918, and it was not until January 7, 


1914, that the local officers were instructed ‘by the Commissioner to __ 


ou give notice of the restoration of the tract here in. question toentry, — . 


and even then the restoration was not to become: effective until thirty Oe 
- days after such notice. : 
‘In the meantime, and on J uly 25, 1919, he eal Asie state- 


ment of Chapin was presented, said declaratory. statement alleging 2 


the possession and commencement of improvements on the land by © 
t Chapin looking to the opening of a mine of coal thereon. May 26, | 
_ 1912, he having been informed, he avers, of the reconveyance of the 
tract-to the Government. The proffered filing was. rejected. by: the _ 
local officers August 24, 1912, for the following stated reason: ad Jind 7 
not yet subject toentry” = : 
The Commissioner, by the decision ies complained of, affirmed the 
action of the local officers, holding that while the title to the tract had 
revested in the Government at the date of the presentation of the 
declaratory statement, it was not then subject to filing or entry, and 
‘could not so become, under departmental rulings, until the reconvey- - 
ance had been duly made a matter of record in the local office. . 
There was no error in this holding of the Commissioner. In the — 
ease of Alice M. Reason (36 L. D., 27 9) it was held that. while the 
final judgment of a court of competent jurisdiction operates to re- 
vest in the United States title to a tract once patented and to restore 
such tract to the public. domain without action of the land depart- 
ment, the time when and manner in which such tract becomes open 
to entry “ depends, as in respect to all other parts of the public do-. 
main, on action of the land department ;” that the condition of lands — 
once patented and restored to the public domain by judicial cancella- 
tion of the patent is similar to that of patented lands restored to the © 
public domain by voluntary relinquishment of the owner; that “In 
respect to lands of the latter class, it was held i in 1 Maybury v, Hazle- i 
tine (32 L. D.,; 41, syllabus) that: 


‘No act should ‘pe nee or permitted by the government looking to. aisabant of ; | | 
said lands until the title tendered has been. examined, found satisfactory, _ 


: papeagatc accepted, and noted. on the records of the local office. 


So also it was-held by the Department in Gunderson “ v v. Northern — 
Pacific Ry. Co. (87 L. D., 115) that— | a 


Though the decree of the court operated to revest the title in. the United Oe ee 


| States, it still remained for the land department to restore the land to entry _ 
by taking such steps, in conformity with the decree, as would clear its records 


of the entry on which the patent vacated by the court was based.. The local | _ 


- officers ae properly declined to take these sige until directed by your office, . 
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> and the selection of the company tendered before the land was “restored to 


: entry was properly rejected. 


Referring to a similar rule adopted by thie Department with refer- 
ence to entries canceled by it, the ae Court, 1 in Holt ». a ae 
| (207 U. S., 407), said: 


: Such a rule, when. established in the land separate will not be overthrown | 
or ignored by the courts, unless they are clearly convinced that it is wrong. : 


- So far from this being true of this rule, we are of opinion that to enforce ‘it _ 
| will tend to prevent confusion and conflict of claims. | 


And in Germania Iron Company v. James et al. (89 Fed., sii) 


‘the Circuit Court of Appeals for the 8th circuit declared that a rule - * 


and practice established by the land department to the effect that no 
decision of the Commissioner or the Secretary canceling an entry 
should take effect as a release of the land covered thereby from _ 
appropriation or as the restoration thereof to the public domain for: 
entry or disposal under the public-land laws until such decision had 
been officially communicated to the local officers, and notation of the 
cancellation made upon their records, was “ fair, fitting, just, and 
reasonable,” and that a disregard of such rule by the land. depart- 
ment while the same was in force ‘constituted an error of. law. and 
entitled the party neerored byt the = of the’ rule to. the 
relief it sought. | 
_ There is no substantial ncn between a decree or r judgment | 
of a court of competent jurisdiction vacating or annulling a patent 


and a reconveyance made pursuant to a compromise agreement. 


entered into between the Government and the opposite party to a 
proceeding instituted for the purpose of vacating or annulling a 
patent. It must be held, therefore, under the ruling above stated, 
that-in either case the tract involved does not become. subject to filing 
or entry until the order or decree. vacating the patent or the recon-— 
veyance of the ground has been. uy noted een the oo of the 


tocal office. _ 
“In the case at bar the- Department iteelf + was s not smelly. dasa: 


j of the acceptance on behalf of the Government of the deed reconvey- 


ing the tract in question to it until the lapse of more than nine months 
after such acceptance, and nearly six months after the declaratory 
- gtatement therefor was presented, while the local office had no official 
knowledge of the reconveyance of the land until the expiration of, | 

respectively, twenty-one and eighteen months after said times. The 


~ necessity, therefore, to the orderly administration of the public- land 


laws with respect to restored patented lands for the enforcement of | 

such a rule is well illustrated by the facts in this case. | 
For the reasons stated, it must be held that the proffered filing ¥ was 

: properly re] jected, The decision appealed from 1s accordingly, 
: affirmed. | i 2 | | ; - 
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-BRAUCHT ET AL, v. . NORTHERN PACINIC RY. 60, ET AL, 
Decided yuly 28, 1915. 


Conmmsranin-Pamrmmrce Riser Geecron BY RAILROAD Gousiied: : 
In the exercise of his preference right a successful contestant may. procure. | 
| ‘the: Northern Pacific: Railway Company to make for his benefit, within the. 

of preference right. period, a- selection of the land under the act of J ‘uly. T. 
. (1898, if the land is at that time subject to that form of appropriation ; 


‘but if the land is at that time occupied by settlers and not subject-to 


~ gelection by. the company for its own benefit, the mere existence of. the 


| preference right in the contestant does not. make it. SUDIeee: to such sien a 


tion by the company in his behalf. | 
Pron DEPARTMENTAL DECISIONS IN Tus CASE Moprriep. | | oo 
Departmental decisions of March 24, 1914, and April 19, 1915, 43 L D, 536, 
538, modified to accord with the views herein Nissans | 
Jc ONES, First Assistant Secretary : | | - 
In this case the Department, by its iegicas of March O74, 1914, ; 
| ana April 19, 1915 (438 L. D., 536, 538), held that a ae cel con- 
testant, sieht, in the exercise or ns preference right of entry, avail — 
himself of a-selection under the act of July 1, 1898 (30. Stat., 597, 
620), by the Northern Pacific Railway Company, i in his behalf. A 
petition by Braucht: and Lamson for the exercise, by the Department, 
of its supervisory authority, presents the question: Was such a selec- 
tion by the railway company, on behalf of the successful contestant, 
Simpson, allowable, in view of the fact that the land was, when the 
selection was filed, sailed upon by said. petitioners? 3 
Upon mature consideration, the Department. has reached the con- 
clusion that, though a railway selection, like the one here under con- 
sideration, may be properly utilized by a successful contestant in the 
exercise of his preference right, if the lands in question are at the 
time subject to that form of appropriation, it is none the less true 
_ that where they. are not, in fact, then so appropriable, the existence 
of the preference right i in the party for whose benefit the selection is 


| proffered, does not make that which the railroad could not itself select 

subject, to be selected by it. in his behalf. The law granting a prefer- _ 
ence right to a successful contestant does not guarantee to him the. 
right to make whatever form of entry he may choose, nor, indeed, _ 


does it guarantee to him that the land will be subject to any form of © 
| entry; his reward. for clearing the record of an illegal entry is the 


_ right, superior to all. others, to make an entry for which he possesses — 


the qualifications and to which the land is s legally subject at the date - 


Be of his application therefor. 


The right of selection granted to the ‘Northern Pacifid Railway 
Company under the act of July 1, 1898, supra, is limited to lands — 


 & free from. valid adverse claim or not occupied. by settlers at the 


| time of such selection.” ‘Jt has never been held, and, indeed, can not 
 4631° vor 44—15-—15 ani 
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be reasonably apeied. that an reiistandies pasrarcacat dont segre- | 
gates the tract affected from the public domain or prevents the mak- 


ing of a valid settlement thereon, which is, however, subject to be 
defeated by the exercise of such preference right in any manner — 


warranted by law. At the date, therefore, of the selection of these 
_ tracts by the company they were embraced in the homestead settle- — 
_ ments of Braucht and Lamsen and were not subject to selection by - 
the railway company.. As already stated, the fact that Simpson had © 
a preference right of entry and that the selection was filed in her | 
interest could not operate to make subject to selection land settled — 
- upon, when the right of selection is limited by law to tracts “free 
from valid adverse claim or not se by settlers: at the time of 
‘such selection.” — | pa 
The former departmental decisions | are modified in accordance a 
with the foregoing, and the railway selection rejected. 


endl 


"WRIGHT ET AL. Vv. ‘SMITH. 


Deciited July. 29, 1915. 


HOMESTEAD ‘Ewrry—Quazirications. 7 
While a homestead application should not be allowed, after. the ‘inaaeen of a 
cousiderable . time from the filing thereof, without a showing on the part 
of the applicant of his then qualifications to enter, yet where entry is 
‘allowed without such showing, and the applicant subsequently furnishes 
- proof of his continuing: qualifications to the date’: of the entry, it should - 
be recognized as effective from the date of its allowance. . 
‘THREE-YEAR HOMESTEAD—RESIDENCE—SETTLEMENT. oe 
- An entryman. submitting final proof under the act of Ju une 6, 1912, is entitled, 
_by virtue of the act of May 14, 1880, to claim credit: for residence from the 
_ date of his settlement upon the land. | | 


J ONES, First Assistant Secretary: | | | 
-. The above entitled case is before the Department ¢ on petition filed - 
| by W. Hz. Wright, G: B. McManus and J. L. Bradford, by their ~ 


attorneys, asking that the Commissioner of the General Land Office | 
be directed to certify the record, and that the case be considered Dyes: 


the Department under its supervisory authority. 


It appears from the petition and the exhibits filed therewith, that « | 


- Annie Smith filed homestead application, April 16, 1910, for lots 2 


and 7, Sec. 12, T. 10 S., R. 3 E., Baton Rouge, Louisiane: that on. . 
. April 27,1910, J.-L McManus fled homestead application for said 


tracts claiming priority of settlement; that a hearing was had and © 


e . evidence adduced, whereupon the local officers found that McManus — 
was not a settler on the land, and they recommended that the appli- _— 


| cation of Smith be allowed: that upon appeal the Commissioner. 


; affirmed me action of the local officers, and on further -appeal, the -_ : 
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Lae reas of the. Commissioner was likewise fee aad Smith was” 


allowed to make entry, provided she should be duly qualified; that. 
on December 16, 1912, Smith made entry; that on May 19, 1913, 


_. McManus filed application to contest Smith’s entry, alleging. that it. 


- was allowed on affidavit showing qualifications as of 1910, and. not. 
in accordance with the directions of the. Department, also: that the 


lands were in the possession of other persons at’ the time Mrs. Smith 
: made her original application, and further that she was not a de-» - 

 serted wife, as alleged, and that she was seeking to acquire title for 

. speculative purposes only, and had obtained possession of the house 
on the land through fraud and deceit, and also that the property was 


used for. business purposes; that the local officers. denied the applica-_ 


tion to contest for the reason that the issues had already been tried 7 


under the former hearing, and that a further hearing would not be — 
warranted; that the. Commissioner of the General Land Office. 

affirmed ce action of the local officers and on further appeal the | 
Department by decision of December 10, 1913, affirmed the action of 
the Commissioner, holding. that it was not necessary for Mrs. Smith. 
to file a new application, it being sufficient for her to file affidavit 
showing her qualifications at the time of the entry, and that in any - 
event the matter was one between the Government and. the entry- 
woman, and that the irregularity of the local officers in allowing — 
entry on the old affidavit did not warrant. the cancellation of the 
entry, it being obvious from the record that her status on December 
~ 16, 1912, had not changed since the filing of her application; that a_ 
meu6n for rehearing was filed, but was denied by the Department ~ 
February 19, 1914, and the case was accordingly closed; that on Octo- 
ber 15,1914, Mrs. Smith filed notice of intention to mk final three- 
year proof, and on the date set proof was submitted, showing that 
crops had been raised in each and every year; that protest. was filed 


against the proof by J. L. Bradford and W. H. Wright, but, it is 
alleged, that because of threats by the entrywoman and - smother in.) 


her behalf, they were not present at the taking-of the final proof 
- testimony; that later said parties and C. B. McManus notified the — 


local officers that they desired to protest against any action-on the. . : 7 
- final proof of Smith until they had had time to file formal opposition Se 2 
with evidence against the validity of the proof; that later certain  _ 


affidavits were filed protesting against the acceptance of the proof; | 


that the local officers, upon consideration of the affidavits, rejected the : ; = 
protests and allowed thirty days within which to appeal; that-on 


November 30, 1914, the local officers accepted the final proof and 


issued final certificate; that appeal was taken to the Commissioner . 


from the action of the local officers in dismissing the protest, and by : 
: decision of February 8 ,. 1915, the Commissioner, after full recital of 
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| the ctary of éhe controversy, affirmed the action of the local officers 
and dismissed the protest subject to the right of appeal; that appeal — 
was filed from said action, but not within the time required by the 


_ Rules of Practice; and no evidence of service of appeal upon the © - 


_ opposing party having been submitted, the Commissioner by decision 


os May 25, 1915, declined to forward ihe appeal to the Department. _ 


~The present petition asks that the record be certified for depart- — 


mental consideration. It is admitted that appeal was not filed from 


the action complained of within the time required by the Rules of 


Practice, but it is urged that the case should be considered by the. ; - 


- Departinént: under its supervisory. authority. After careful consid- - 
eration of the matter stated in the petition and the exhibits filed in. 


a ‘support. thereof, it would appear that this is simply an attempt to _ 


revive the old controversy, already finally adjudicated and settled. 
The main contention here urged is that the final proof was prema- 
turely submitted, it being argued that the affidavit to show the quali- 
’ fications of the entrywoman was not legally effective until December 
—- 16, 1912, the date of allowance of the entry, and that the act of June 
6, 1912 (37 Stat., 123), requires three years’ residence after the date. . 
: of entry, or the filing of proper affidavit in support of an applica- 
tion to enter. The Department. cannot assent to the conclusion here © 
‘drawn from the facts recited, nor agree with this view of the law. 
The entrywoman. first filed her application, on April 16, 1910, as 
above stated, showing her qualifications to make entry. A contro-. - 
versy which occurred because of the adverse claim of McManus 


resulted in long delay before final decision. upon the merits of the 


case, and, as a matter of precaution, the Department deemed it ad- 
visable to require Smith to show her qualifications at’ the time of per- 
fecting entry. Such supplemental affidavit was not to be considered 


as the basis of or initiation of her right, but simply to show that her — 


rights theretofore gained had not been lost by disqualification to enter. 
It was concluded, as above recited, that her status had not changed 
since filing her application, and that her entry should stand. | There- 
fore, considered solely under the appucaten and entry, the proof - 
_ was not. premature. , ae 
- The arguments made i in the petition veupecte: the effect of fies | 
act of June 6, 1912, amending sections 2291 and 2297, R. S., are- 


equally fallacious, . Tt is true that said act provides that ‘ “no cortifi- : 


cate, however, shall be given, or patent issued therefor, until the ex- 
-piration of three years from the date of such entry;” oad, that upon 


- final proof residence and cultivation must be shown “ for a period of | 
- three’years succeeding the time of filing the affidavit. 9 


Section 2291, R. S. -, prior to amendment by the said later act, Sab 
| tained like provisions, ele that the said amendatory. act reduced 7 
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| the sequined period of residence: and cultivation oii five to. three 


ng years. 


| Section 8 of the act of May 14, 1880 (24 Stat, 140), ee . 


_ That any settler. who has: settled, or who shall hereafter settle, on any of the 
sonblié lands of the United States, whether. surveyed or unsurveyed, with the 


intention of claiming the same under the homestead laws, shall be allowed. the - 


Same time to file his homestead application and perfect his original entry. in 
_ the United States. Land Office as is now allowed to settlers under the preemp- 
tion laws to put their claims on record, and his right shall relate. back to the — 


date of settlement the. same as if he settled under the preemption laws. 


ON othing i is seen to indicate that Congress intended by enactment of 

_ the law of June 6, 1912, to repeal the said provisions of the act of, | 
May 14, 1880. ‘Repeal by implication is not favored and, further- . 

_ more, the later act In ee to: the ‘Period: fixed by. the ee: 
eoenos 2291 states: | 


‘Provided, “That the three years’ period of residence herein. fixed shall dite | 
| Tron the time of establishing actual permanent residence upon the land, 


‘The ‘Department has never held, in consideration of the act of 
Fine 6, 1912, that rights ‘under the homestead laws may not be ini-- 
tiated be settlement aS provided by the said act of 1880. On the ~ 
other hand, it holds that rights may be thus initiated. See recent 
issue of Suggestions to Homestead Settlers, dated J une 1, 1915, at. 
page 4 [44 L. D., 91]. Smith having made settlement in Jane, 1910, | 
was entitled to claim credit from the time of establishing residetice. 
As above observed, considering the rights of Smith either under her 
application to enter or under the settlement shown, the: final proof 
submitted was not. prematurely offered. | | 

All other allegations of the petition, in so far as ioe are ma- 
terial, have been ed aes The epeuw on: is ee denied. 


. DANIEL 3 B. CLUSTER. 
Instructions; August 2, 1915. 


INpIan dec omtane AppLicaTion—Srcrecattve E ErrEcr.. ae a4 

An Indian allotment application. under section:4 of the act of epnuary 8, 
1887, filed prior to the regulations of: September. 23,° 1918, does not, in the 
absence of evidence: from the Indian Office showing that the: applicant is 


an Indian. entitled to. allotment, segregate the land, and a subsequent be 
application for the Same land may be received and suspended to await final are 


-action on the allotment application. , 
 Iwpran ALLOTMENT APPLICATION—SUGREGATIVE EFFECT. 3 aaa 
| Where an Indian allotment application under section 4 of the act of February 
8, 1887, filed subsequent to the regulations of September 238, 1918, was. not | 
accompanied by evidence from the Indian Office showing applicant en- — 
_ titled to allotment, and the applicant was given time to furnish ‘such evi- 
dence, the application does not segregate the land and other appli- 
cations. therefor’ may be oe and: held to await final action on: the 

| allotment EaDDT CaOn 
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ae Inpraw ALLOTMENT APPLICATION—SEGREGATIVE EFrEecT, — 
‘Where an allotment application.under section 4. of the act of pebeiare 8, | 


— 1887, accompanied by evidence from the Indian Office showing that the 


‘applicant is an Indian and entitled to allotment, as required by the regula- 
tions of September 23, 1913, is found to be in all other respects complete 
_ and is accepted by the local officers, it operates asa segregation of the land, 
and subsequent applications for the same land should be POI, 


od ONES, First Assistant Secretary: | 
- Ihave your. [Commissioner of the Gone Land Office] memo- — 
randum of April 5, 1915, inviting attention to a proposed letter in - 
which exception is flea to departmental decision of March 6, 1915. 

(44 L. D., 21), reversing the action of your office of October 8, 1914, a 


7 In the case of Daniel B. Cluster, involving a question of procedure. 


The facts are these. August 17, 1911, Alexander Brien, claiming 


to be a Chippewa. Indian, filed allotment application for his minor | 


child, Paper Brien, covering unsurveyed land described as the 
NW. 4 of Sec. 5, T. 85 N., R. 49 E. , Glasgow, Montana, under. the 
fourth section | af the act of February 8, 1887 (4 Stat., neo as 
amended. | 

December 5, 1913, Daniel B. Cluster filed Homestead eae | 
for the land ator deena. which was rejected by the local land 
officers December 6, 1918, for conflict with the Indian allotment ap-— 
plication. By letter of February 94,1914, your office requested report 
from the Indian Office as to whether Napoleon Brien was qualified, 
_as.an Indian, to receive an allotment on the public domain, and April 
1, 1914, Cluster appealed from the action of the local: land officers 
rejecting his homestead application. October 8, 1914, your office | 
again asked the Indian Office for report as to whether Napoleon | 


| Brien. was entitled to an allotment on the public domain. 


October 8, 1914, your officé, no response having been received to its - 
_ inquiries divected to the Indian Office, affirmed the action of the local. 


7 land officers rejecting Cluster’s homestead application for conflict - 


with Brien’s allotment application, it being stated by your oflice— 


As the land applied for by Cluster was, at the time. of the application, covered 


Me | by an allotment application of record, and so was not subject: to other appropria- -_ 


tion, your action in rejecting his application to enter is s affirmed, subject to: > appeal | 
‘to the Department. = 


7 November 23, 1914, Cie eee to the s Dileiaill an. No- 

i. vember 30, 1914, the Indian Office reported to your office as follows: 
You are advised that the office is unable to certify that Napoleon Brien, minor 
_ . child of Alexander. Brien, is entitled under existing law to an allotment on the 

: public domain. It is therefore recommended that the application be rejected. 
| - December 28, 1914, your office, basing its action upon the ‘above 
_ report, held the Air application filed by Alexander Brien, on. 

behalf of his minor child Napoleon Brien, for rejection subject to. 
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me on the ground that he was not entitled to an allotment, and the. - 


‘record. shows. that 1 no action was taken within the time allowed for 
appeal. | 
“February 15, 1915, your office transmitted to the Daoist Clus. 

- ter’ ’'s appeal from your action of October 8, 1914, re} jecting his home- 

stead application. March 6, 1915, as stated, the Department ren- 
dered decision reversing. suid action, finding that it proceeded on an 
- erroneous view as to the effect of an application for entry to preclude — 
acceptance and suspension of other applications. The pone of said» 
decision to which exception is taken reads as follows: 
“An application for Indian allotment TO: more segregates land than does an 


sppication: for entry. Where an application for entry is. pending and another. — 
application is later filed, the. second application should not’ be rejected but sus- 


pended to. await action on the first. . Jerry Watkins, 17 L: D., 148. Cluster’s. 


application should, therefore, have been suspended to. await final action on. the = 
application for Indian allotment. : 
For obvious reasons, as will hereafter appear, I re not regard an 
Indian allotment application for land on the public domain, so far as 
any segregative effect is concerned, as on all fours with. State, rall-" 
road, and» indemnity selections, erence to which is made in the 
_ proposed letter.. It is urged in said letter that the Watkins case is 
not authority for the above conclusion in the matter of the Cluster — 
application, for the reason that the prior application in the Watkins 
case corresponding to the prior allotment application i in the Cluster 
case had. been rejected by the local officers. But in view of all the | 
facts, Iam not impressed with the attempted distinction. Certainly 
as the Cluster case came before the Department, there is no material 
distinction for the reason that at that time the allotment application 
had been recommended. for rejection by the Indian Office, to which is. 
intrusted the duty of determining whether an applicant is qualified - 
as.an Indian to take a fourth section allotment, which rejection was of 
as: high character and authority as Te] jection of an application by 
| local land officers. eg 
| Formerly it was the ancien in ‘the case of an Indian sistant | 
“under the fourth section of the act of 1887, for. local land officers, 
upon evidence of settlement on the part Gr an applicant and. de- 
termination that the land was subject to allotment, to accept the. 
application and forward the same to your office. A report was then 


obtained from the Indian Office showing whether or not the appli- 
cant is an Indian. and entitled to a fourth section allotment. It 
was under this practice that the Brien allotment application was 


3 filed, and it is plain that until the Indian Office had reported. that 


: ot applicant: was an Indian and entitled to an allotment on the public _ 
domain, the application could not properly. be regarded ; In the 1 nature _ 
of an entry. 
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_. September. 23, 1913, the Department approved a snecouiiena sion: 


- ae the dian Office that thereafter all applicants for allotments 


on: the public domain must file with the local land officers: having 
jurisdiction of the lands applied for, a certificate from the Indian — 
‘Office showing applicants to be Indians and entitled to: allotments — 


_- before-their applications would be accepted. It was then stated that | 


appropriate regulations would .be drafted and. submitted’ for the 
approval of the Department. The following draft was submitted : 
by your office October 8, 1918: ; | “S tip. Ge ger 


- ‘Hereafter, any Indian presenting : an aplication for public land for himself - ‘~ 


- ‘or herself, or for. a wife or minor child, under the provisions of- the fourth 


“ section of the general allotment act of February 8, 1887 (24 Stat.; 388) ; and . 
‘the acts amendatory thereof, and supplemental thereto, | must: file, with each — 


: application, a certificate from the Commissioner of Indian Affairs, that the 
- applicant: is ‘an Indian belonging to a given tribe, and entitled to an allotment 
' under the said. acts, on compliance with the provisions thereof. | 


In the case of applications presented without such rarities within six 


‘months after the promulgation: of this. order, the local land officers will allow 
“the applicant ninety days from notice in which to. obtain and file such certificate, 
and: after the expiration of said period of six months, thirty days ony mn be 


, allowed. 


The local land officers will advise auch applicants that in case ‘Ge falas to 
file the certificate within the time allowed, the application will be finally | 
— rejected. The local officers will send a copy of the notice to the Commissioner | 
of Indian Affairs, and to the local Indian agent if one is known to them. Where 
- such notice is given, the local land officers will hold the application until the 
: certificate is. furnished, or final action is taken thereon.. 
-_. The. local land. officers. will endeavor. to acquaint any Indian applicant who 
| does not furnish such a certificate. with his application, of the. nature of the 
; requirement made, and advise him as to. whom he shall apply nr the necessary 

paper. 7 . 


No ied appears ‘to have hen paven ay the ep ene on this __ 
ate but on July 16, 1914, your office issued a circular to local land “™ 
officers. calling attention to the Department?’ s approval, on Septem- 
ber 23, 1913, of the change of practice and advising them as follows: 


In. the meanwhile, pending action | on the -said general allotment circular, 
you will allow no application’ for an allotment under the said act, unless the 
_ applicant presents with his application a certificate from the Commissioner of 
Indian Affairs to the effect that the person: therein named is entitled 40 an 
. allotment on the public domain. 

Applications - accompanied by such a certificate ean be allowed by you, but 
will be. held suspended in. this: office until the said general circular. has been 
- issued, or other instructions received from the Department, and such applica- 
tions will be subject to all requirements that are contained in the said. circular, 7 
; when the same is eventually issued. 7 | 


~ Under the new practice, which requires that an Ppplouion under - 


5 the fourth section must be accompanied by a certificate from. the 
Indian, Office showing’ that ee is an Indian and. entitled as. 
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| ids, to an allotant: under ata section: the eteemiiation by the 
local -officers that the requisite settlement has been made, that the 
Jand is subject to allotment, and acceptance by them of the applica- 
tion, may very properly be regarded in the nature of an entry because - 
“nothing further is required to complete the application and Justify ‘ 
: issuance of trust. patent. — | 
Necessarily, under the new procedure, there are ee classes of. 
applicants: (1) those who filed applications prior to the new regula- ae 
tions and which are, therefore, not accompanied. by the required cer- . 


_ tificate from the Indian Office; (2) those who file applications sub- : 


_ sequent to the new practice but whose applications are, nevertheless, a 


not acompanied by. the requisite certificate and who are given time in = 7 
which to furnish the same; and (3) those whose applications are ac- 


| companied by the: certificate: : | 
_. (1) Where, prior to the new regulations, an Alston’ ‘epplicatinn 
“was filed with no evidence from the Indian Office that the applicant. 


is an Indian entitled to an allotment, there is no reason why other - 
applications for the same land may not be received and suspended - 


~ to await final action on the allotment. application, as such: an appli- - 
cation does not segregate the land. In all such cases the Indian _ 
“ Office should-be called upon, at once, to report whether or not the - 
applicant is an Indian entitled to an allotment. — | 
(2) Where, since the adoption of the new rule, an een ae , 


mn ‘allotment is filed but is not accompanied by the requisite certificate | 
from the Indian Office and the applicant is given time in: which to 


| furnish such certificate, there is no reason why other applications for 
‘the same land may not be received. and held to await final action on 
the allotment. application, as such japeoetors does not segregate the — 


-, Jand. 


>. (8) But. whee the ‘lloement ‘application is eeide ae by che 
nedeuanty, certificate from the Indian Office showing the applicant to | 
be an Indian and entitled to an allotment, such application, after 

determination by the local land officers that the application is. in 


2 _ proper form, that the requisite settlement has been made, and that _ 
the land is subject to allotment, should be accepted and , thereafter, no.-.: 


other applications for the same land should be vecaived by said 
officers but should be rejected by them as soon as filed, as, in that 


instance, everything requisite has been done to complete the applica- a 
_ tion, which may pe regarded i in the nature of an any segregating _ 
- the land. | 


Under all the eine umisvances’ ne see no good reason for disturbing 


a departmental decision of March 6, 1915, in the case of Daniel B. 


Cluster, and. any different view that may heretofore have been ex- 
| Dre in any similar case ought net longer to he followed. | 
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August 3, 1916. 


HomrsTEap nares. Winow, HEIRS, oR DEVISEE. 


The right of a widow, heir, or devisee to complete a homestead entry which 


_ has devolved upon him or her through the death of the entryman is not 
7 affected by the fact that he or she has exhausted. his or. her homestead 
right; nor will his or. her personal right to make homestead entry. be 


affected by the fact that he or she may have completed. or be engaged in 


| completing, as widow, heir, or. devisee, an entry, whether original or addi- 
tional, made by a deceased homesteader, or additional ae him or her, as 
widow, heir, or devisee. . 


' JENLARGED HOMESTEAD aaney “Appiniona Wow HErr, or DEVISEE. . 
_ A widow, heir, or devisee upon whom has. devolved a homestead entry through 7 


. the death of the entryman. has the same right to make additional entry 
under the enlarged homestead act. as the deceased entryman had, pro- 
- vided he or she has continued to reside upon, cultivate, and improve the 


_ land embraced in the original entry since the death of the entryman, which. , 


additional: entry may be completed by residence, cultivation, and SIBEOV 
' ment upon the land. embraced in the original entry. 

RESIDENCE—ELECTION BY Wipow, HEIR, oR DErvisrE. 
In cases where the duty of the widow, heir, or devisee to reside upon the 


- Jand embraced: in the entry of the deceased homesteader may conflict with 


the duty to reside upon the land entered in his or her own right, he or she 


should be required to elect which claim to reside upon ‘and perfect and 


which to abandon. 


JONES, First Assistant Seoretary: 

The Department has considered your i Ounsinisaorer of the Gen- 
eral Land Office] letter of June 17, 1915, requesting instructions rela- 
tive to the right of the widow or heirs of a homestead entryman to 


make additional entry, under the enlarged homestead laws, the. | 


‘Department’s attention being called to the cases of Lillie E. Stirling 


(39 L. D., 846), and the Heirs of Susan A. Davis (40 L. D., 573), — 
and to the facts in the cases of Paul J. Lang’s mother (Great Falls - 


034912) and Alvarez C. Van Gilder (Lewistown 028420). 


You are advised that the right. of a party to complete an entry 


which has devolved upon him or her through the death of a home- 


stead entryman is not affected by the fact that such party has ex- 


 hausted his. homestead right; nor will the personal right to make 


. homestead entry be affected by the fact that he or she may have 
= completed or be engaged in completing, as heir, devisee, or widow, 


an entry, whether original or additional, made by a deceased. home- 
steader, or additional by bim or her, as heir, widow, or devisee. 
The cases referred to in your letter clearly hold that the widow, 


heir, or devisee may make additional entry under the enlarged home-. . 


™~, Apt 


stead act if they. have continued to reside upon, cultivate, and im-~ 


prove the land embraced in the original entry since the death of the | 
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: gina mans This ont being pr edicated upon ample. eas 


_ with all the requirements of law, must be completed by residence, | - 
cultivation, and Improvement as would have been required of the. 
- deceased entryman ; in other words, the Department has recognized, i 


as devolving upon the widow, heir, or devisee, the right of: additional j 

entry possessed by him, namely, the right to acquire the land in the _ 

additional entry by residence upon, cultivation and. Peprovement: of - 
that originally entered. | 


In cases, therefore, where the dat of residing 1 upon the land en- 


tered by the deceased homestead-entryman may conflict with that of 
residence upon the land entered by the widow, heir, or devisee in 


- their own right, since such claimant can not. reside.in two places os 
at the same time, it is obvious that a rule should be laid requiring 


election as to which claim It is peopeed to Pe and which ~— be 
oe abandoned. oe o . 


end 


FURNISHING COPIES AND PERMITTING INSPECTION OF THE | 
RECORDS OF THE INTERIOR DEPARTMENT. z 


a Insravorrons. 


SWeahington. ash \, 1915. 
To Az Bureaus AND. Opaicens OF THE IntTERIoR DrparTMENT: 
. The following instructions ‘will govern the matter of furnishing 


- copies of -official books, records, etc., of this Department, its btireaus, 


‘offices, and institutions, and the matter of inspecting such books, rec- 
‘ords, etc., under the provisions of the act of August 24, 1912 wee 
. Stat., 4977 J. copy of which is appended | hereto: — 
lL Any person desiring a copy of any such book, record, ete, win | 
the custody of the Secretary of the Interior, the head of any bureau, a 
office, or institution, or officer of this Department, which is subject to 


be furnished under séction 1 of said act when not prejudicial to the 


~ Interests of the Government, must make written application for such 


copy, to such .custodian, except in cases coming within the second _~ 


= proviso of said section, stating in such. application specifically (1) ; 


the particular book, record, etc., copy of which is desired, (2) the — | 
kind of copy desired, whether written, photographic, photolitho- = 
7 graphic, tracing, blueprint, or other; and whether authenticated or - — 


| unauthenticated, and (3) the purpose for which such copy is desired 
to be used; and shall deposit the approximate amount of the lawful 
charge for such copy, as provided in said act or other applicable law, 
rule, or regulation, which deposit will be returned to the applicant — 
- should his application be denied. Should the amount deposited be 


= found to be insufficient to pay such lawful charge the desired copy See 
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Z will not Be selieaued until such dction sy is paid: “Any excess a ae 


_ posited over such lawful charge a be returned to the applicant 
when such copy is delivered. 
2. ‘Charges for copies in cases not coming within section 5 of said 


act, or the laws specified therein, will be as provided in said section 1 
: for all written or typewritten: portions only, where printed stock — 


- forms are used, in addition to the authentication charge provided i In 
said act, where authentication i is desired. oe 
“Charges for copies, and. fees for authentication thereof, of records | 


% specified i in section 5 of said act for which. no charge or fee 3 iS pro-. 


- vided by law will be determined upon application to the head of the 7 
- otiice. having custody of such records. 


8. Under section 2 of said act, providing that cnagection oe seeotds es 
may be permitted by any ‘person having any particular. interest .. 


therein, inspection will not be permitted of any record which is - 
deemed to be confidential under the rules of the Department, or of 

any private claim, caveat, or pending application for letters patent, 
except upon the written authorization of the party filing same, or 


for other than a proper purpose to be stated by the party applying 


for inspection. of a record, with a specification of the particular | 
_ record desired to be inspected. : 

4, The question, under section 1 of said act, ‘whether the faas 
of any desired copy is not pre] judicial to the interests of the Govern- 
- ment, and the questions. under section 2 of said act, relating to in- 
| spection of records by person having some particular interest therein, 
what is such particular interest as will warrant permission | being. 

given to inspect such record, and what is a proper purpose in making 
- inspection thereof, will be determined primarily and promptly by 
the custodian of a record, etc., to whom application for a copy or 
for inspection is made, who may, if in doubt, submit. the. question to. 
his official superior with a statement of any reasons which may exist. 
why such copy ‘should not be furnished or inspection permitted, or 


may deny the application, in which event the applicant may himself 


submit his application to such superior official, whose decision . 
_ shall be final except for gross abuse of discretion shown to the satis- 
faction of the head of the bureau or department. ae oe 
What may be prejudicial to. the interests of the Covsament in. 
| furnishing copy of any record, etc., or what is such particular inter- 
est in a record as may warrant its ie enon by any party, or what 
is a proper purpose in making inspection of any record, are questions 
‘upon which no general rule can be formulated, but each case must 


4 depend upon its-own facts, and any subordinate oficial applied to for 


a pee to ee a record. within his custody should be satisfied, = | 
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: bate: giving ache permission, that no ts smonae or official interest. : 
would be prejudiced thereby. ore 2 ee ; oe 
5, These instructions will supersede all’ others 3 in so far as in con- 
| flict or inconsistent therewith, and will be in force from. and after 
this date. | | - 
| o Puig are K. Law : mo 


[BT Star, 497.) | 


ve act to make uniform charges. for euianiee copies of records of: the Department « of 
. ~ the: Interior and of its several bureaus. 


Beit enacted by the Senate and H ouse of Representatives of the United States : 
(of ‘America in Congress assembled, That the Secretary of the Interior, the head 
of any bureau, office, or institution, or any officer of that department, may, when | 


not prejudicial to the interests of the Government, furnish. authenticated or uns . - . 
authenticated copies of any official books, records, papers, documents, maps, plats, - 


or diagrams within his custody, and charge. therefor the following fees: For all. 
written copies, at the. rate of fifteen: cents for each hundred. words. therein ; for. 
each: photolithographic copy, twenty-five cents where such. copies are authorized 
by law; for photographic copies, fifteen cents for each ‘sheet; and for ‘tracings - 
or blue prints the cost of the production thereof to be determined by the officer .. 
furnishing such copies, and in addition to these fees the sum of twenty-five cents 
shall be charged for” each: certificate. of verification and the seal attached to 
authenticated. copies : - Provided, That there shall be no charge for the making or 
ver ification of copies required for official use by the officers of any branch of the 
Government : Provided further, That only a charge of twenty-five cents shall be 
made for furnishing authenticated copies of any - rules, pesolations or instruc- 
tions printed by the Government for gratuitous distr ibution. | 
Src. 2. That nothing in this act shall. be construed to limit. or restrict in any 
manner the -authority of the Secretary of the Interior to prescribe such rules 
and regulations as he may deem proper governing the inspection. of the records 


of said department and its various bureaus by the general public, and any per- — 


son having any. particular. interest in any of such records May be permitted to | 


take copies of such records. under such rules. and nee wations as may be pre- o. 


scribed by the Secretary of the Interior. 


SEc. 3. That all authenticated copies furnished under this act shall be admitted - o es 


in evidence equally. with the originals thereof. . 

: Src, 4. That all officers who furnish authenticated copies under this act shall 
attest their authentication an the use of a an ofc en wae is hereby author-— 
ized: for that purpose. : . 
Src. 5. That the: act of Congress fer April aiiatsenth: ‘nineteen: hundred: | 


and four, chapter. thirteen hundred and. ninety-six, be, and the same is. hereby, ea 

_ repealed ; but nothing in this act shall be so construed as to repeal the provisions ei 

~ of sections four hundred and ninety to four hundred and ninety-three, inclusive, _- 

-- and forty-nine hundred and thirty-four of the Revised Statutes, fixing the rates 
- for patent fees; or the act. approved March third, eighteen hundred and ninety- vera 


one, chapter five hundred and forty-one, fixing a rate for certifying printed: copies 7 
; of pepeciicaHons and. drawings of patents; or of section cOuPtec of the act of 
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_ February twentieth, nineteen hundred and five, chapter five hundred and ninety- 
two, to authorize the registration of trade-marks used in commerce: with foreign - 
nations or among the several. States or with Indian tribes, and to protect the. 


-* game; nor shall anything in this act be construed to repeal any of the provisions © 


of section eight of the act approved April twenty-sixth, nineteen hundred and six, 
| chapter eighteen hundred and seventy-six, authorizing the officer having charge — 
| of the custody of any records pertaining to the enrollment of members.of the Five 

Civilized Tribes of Indians to fur nish certified copies of such records and char ge 
for. that service such fees as the Secretary | of the Interior may prescribe; nor 
shall anything herein contained prevent the Secretary of the Interior, under his. 


general power of supervision over Indian affairs, from preser ibing such chages: 


or fees for furnishing cer tified copies of the records of any Indian agency ‘or 
. Indian school as he may deem proper; and the said Secretary I is hereby authorized 


to charge a fee of twenty-five cents for each certified copy issued. by him as to 7 


the official character of any officer. of his department. 

Src, 6. That all sums received under the provisions of this. act shall - de 
posited in the Treasury to the credit of miscellaneous nee 

eUpROyed: — 24, oe | : . 


me, . 


|" NIENHEUSER v. MILLER ET AL. 


Decided August 4, 1915, 


| Cowrnsrant—RETRoactive EYrEct oF REGULATIONS. . 
The regulations: of April 1, 1913, concerning Contes and | the on of con- 


. testants, will not be given, retr oactive effect. 


Jo onss, Mirst Assistant Secretary: | | 
On ‘April 24, 1914, the Department granted the eaities of ‘Tree. 
-vanion T. ‘Bono and Aiooted the Commissioner of the General Land 
Office to transmit for departmental consideration the record involv- 
_ ing his controversy with Fred L. Nienheuser, with reference to the 
W. 4, Sec. 26, T. 8 S., R. 56 W., Hugo, Colorado: land district. After 
pees service of the petition. and the filing of answer thereto the 
record has been transmitted. | 
It appears that on November 11, 1909, Bolland H. Miller made | 
homestead entry for said tract, fade that. on September 18, 1911, — 
Fred L. Nienheuser filed his affidavit of contest, charging that. 
Miller had abandoned the land, sold his improvements, left the 
- State of Colorado, and had executed and delivered the relinquish- 
ment of the entry to one Cookman. On September 27, 1911, Tre-_ 
~ yanion T. Reno filed said relinquishment, together. with his ome | 
stead application for the lands, in the local office. The relinquish- 
- ment was accepted and noted and Reno’s application suspended to | 
‘await action by Nienheuser, who, on September 30, 1911, presented 
his homestead application, which was also suspended: On October: 
8, 1911, Reno intervened in and filed a motion for the dismissal of 
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the. contest. ror of insufficiency of the changes. On Oo pee io; we 


1911, the register and receiver sustained the motion and ‘Nien : 
heuser appealed. | | 
On January 4, 1912, the Codes ane: of the Gents 4 Office $ 


affirmed the action a the local officers, and on March 11, 1913, the 


a Department. reversed. the action below, and. directed that the case be | 


_ disposed of under section 2 of the regulations of September 15, 1910. 
(39 L. D., OT) .:. On July 30, 1918, Reno filed application: fart a 
hearing under the regulations ‘mentioned; alleging that the execu- . 


tion of the relinquishment and its filing were not induced in any 


- manner whatsoever by Nienheuser’s contest, and that. the latter was” 
not qualified to make homestead entry of the land in question, be- 
cause he had at all times since July 20, 1912, been the owner and > 


| proprietor of more than 160 acres of land in the State of Colorado; . | 


also that Nienheuser’s contest had not been instituted in good faith. — 


These: charges were denied by Mienheuser, who asked dismissal Of «3 


the application for hearing. | 
On September 30, 1918, Reno’ Ss pelican for heatiag: was deniva 7 
by the register ee receiver, on the ground that his allegations did 
~ not entitle him to a hearing under the regulations approved April-1, 
1913 (42 L. D., 71). This action was sustained by the Commissioner 
of the General Land Office in his decision of December 13, 1918, 
whereupon the case was brought before the ae upon one 
~ orari, as hereinbefore stated. 3 
After mature consideration, the Department i is of the opinion. that — 
the regulations of Sontaitiber 15, 1910, supra, in force at the time 
_ of the execution and filing of the relinquishment 3 in this case and of | 
the previous departmental action thereon, should be followed and 
- should govern the disposition of the controversy. The regulations of 


a April 1, 1913, supra, will not be given retroactive effect. The Com- 


missioner 1s accordingly directed to order a hearing upon Reno’s ap- 
plication therefor, concerning the truth or falsity of the matters 
: alleged oye him 1 in support of his: ae for the. land. 


——e 


- NIENHAUSER V. ‘MILLER ET AL. 


_ ¢ Motion for naan’ of. departmental decision of Rae 4, 1915, ain : 
oo G6 B.D, 238, poe by First Assistant manus g a ones. November a 
80, 1915. 3 ea 
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| ‘FLATHEAD INDIAN RESERVATION—CUT-OVER, TIMBER LANDS, 


REGULATIONS. 


DerartMent OF THE Lirenron, | 
"a, Me GENERAL Lanp Orrrce, 
7 ay ashington, dD, c. eee 4 1915. 
Rucrsrers AND Rucervers, eG . 
K alispell and Missoula, M. ontane. | a ee 
Sms: 1. The act of March 3, 1909 (35 Stat., 781, 196), Gtinted ey, 
~ Sec. 11 of the act of April 23, 1904 (33 Stat., 302), prune for the | 
disposal.of Flathead. Indian lands, So as to read: | 
mo That all merchantable timber on said lands returned and classified ty said — 
‘Commission as timber. lands shall be sold and. disposed of by the Secretary of. 


the . Interior, for cash, under sealed bids or at public auction, as the Secre- 
tary of the Interi ior may determine, and under such regulations as he may ‘pre- 


seribe: Provided, That after the sale and removal of the timber ‘such of said 


lands: as are valuable for agricultural purposes shall be sold and disposed of by 
* the Secretary ‘of the. Interior in such maliner and under such si eesti as he 


may. prescribe. a 
JB. The lands in guesses tise the nies has been sold and re-- 
moved. therefrom, and at such time or times as may be deemed ad- 
visable, will be reexamined and such of the lands as are found to be 
valuable for agricultural purposes will -be classified and appraised 
as agricultural land of the first or second class, or as grazing land, 
such classification and appraisement to be made under the jurisdic- - 
' tion of the Commissioner of Indian Affairs. 
_ 8. As soon as practicable after this office has been sass of: the. ~ 
élassification and appraisement of any of such lands, same will be 
. opened to entry under the homestead laws only, by orden of this office, 
at 9 a. m., on a date not less than 60 days aiter the date of such order, 


- Same Or to be subject to settlement, prior to entry, until 9a:m., 
standard time, on the thirtieth day’ following the date the lands 


became subject to entry. Attention is particularly called to the fact 
that no lands are at this time subject to eau or to settlement under 
_ these regulations. : :* 
_ 4, All’persons, except those who shall have bear anes to make | 
homestead entry hereunder, and except those who made bona fide 


_ settlement between August 26, 1910, and June 14, 1911, and have __ 


since ‘maintained. same with continuous residence thereon and. im- 


va provement thereof, who are on or are occupying any of the. lands | : 


| opened to entry hereunder and perform any act of settlement thereon’ 
‘prior to 9 a. m., standard time, on the date fixed for settlement, or 


| who are on or es occupying any part of said lands at said hour, will 7 
~ be consi idered and dealt wee as trespassers and, will gain. no ven pss 
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| whatever hie such unlawful settlement or - occupancy. However, | 
this is not to be. considered as preventing persons. from going upon 


and over the lands to examine same prior to the date of opening with — 


a view to thereafter making entry thereof on the date one: land agi 

- become subject to entry. 
5. Persons who, between August 26, 1910, and a une 14, 1911, in. 

good faith made settlement on any lands ‘open to entry by orders 


issued hereunder and have since maintained such settlements, may, os 


under and subjeet to the. terms and provisions of these regulations, | 


and of the laws.under which they are issued, relating to payment, — | 


residence and cultivation, present their applications to enter lands so 


i ‘settled upon by them i in person, to the register and receiver, at any 


time between the date on which the order for the opening of said 


lands is issued and the date on which applications to enter may be. ~ | 
presented by other persons under. such order. All such applications 


~ presented between the dates mentioned must be accompanied by the 
affidavit of the claimant, corroborated by the affidavits of two other - 
disinterested persons, showing the date of the applicant’s original 
settlement, the character, extent and continuity of his residence and 
wale eaten: on the land applied for, and the kind, extent and value 
of his improvements thereon. As soon as such applications are pre- 
sented, the register and. receiver will at once take action thereon and 
either reject them or allow entries thereunder, according as the facts 
warrant; and when entries are allowed ander such applications the 
- register snd receiver will at once eliminate the lands so entered from > 
the list of lands to be opened to entry under the order in which they © 
are embraced, and post notices of said eliminations in their office. If 
any such settler shall fail to present a proper application to enter — 
between the dates mentioned above, he cannot thereafter claim a 
preferred right to enter as against other per sons, by reason of his set- 
tlement. Te. any application so presented is rejected by. the register 


and receiver they will at once notify the applicant of such rejection, 


verbally or otherwise, and if the applicant. fails to appeal from said | 


rejection within one day after the receipt of said notice (Sunday 


excepted), the application will stand finally rejected and the appli- - 


 ¢ant will forfeit all-rights thereunder and under his settlement, and | 
the land thus applied for will again become. subject to application 
- either by him or by any other qualified. person, in the manner and on 


the date on which other lands embraced in the order opening them 


— became subject to application. Applications to enter the lands em: - 
- braced in any settler’s rejected application may, in cases where ap- 


- peals from the rejection have been filed, be presented on and after — 
- the date and in the manner in which other lands mentioned in the — 


same. order became subject to application, and Hie so presented a 
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they will be received and. suspended by the register and receiver, and — 
held subject to final action on the settler’s appeal, and if two or 


more such applications are presented and the settler’s application - 


is finally. rejected, the suspended applications will be disposed of in 


.. the manner in which applications for lands not claimed by settlers 


' are to be disposed of under the prescribed regulations. i 
- 6, All homestead applications and accompanying affidavits, for the 
lands herein affected, may be executed i in the manner prescribed by | 


law and, with the required fee and commissions and initial payment _ 


of one-third of the appraised price of the land, filed in the proper 
-- local land office in person, by mail, or otherwise, within the period of 
_ 20 days prior to the date fixed for entry of such lands. No priority 
will be secured nor right forfeited by the presentation of such appli- 
‘cation in the manner and. within the time prescribed prior to the — 


cs. - date fixed for entry, and all such applications shall, with those pre-. 


sented by persons present at. the local office at the hour the lands 
become subject to entry, be held and treated as simultaneously filed 
at. 9 a. m. on that date. Applications presented alter the lands be- 
come subject to entry will be received and noted in the order of their — 
filing. You will carefully compare all. applications simultaneously 
filed. as aforesaid and will dispose of them in the manner prescribed 
by circular 824 of May 22, 1914 [48 L. D., 254], as far as applicable. 
7. The provisions of Sec. 9 of the act of April 28, 1904 (38 Stat., 
% 302), shall govern as to payment of the appraised price; that is, one-— 
third of the appraised. price must be paid at the time of entry, the 
- remainder to be paid in five equal annual installments to date from 
and after the date of entry. If entryman fails to make such pay-— 


ments, or any of them, within the time stated, all rights 1 in and to the 


land covered by his or her entry shall at once cease, and any pay- 
ments theretofore made shall be forfeited, and the entry shall be | 
forfeited and canceled. Entrymen may be permitted to commute 
their entries under Sec. 2301, Revised. Statutes, by paying for the 

land entered the full appraised Se De credit for payments 
previously made. , 

8, You will furnish copies of ites sea bone: oa newspapers pub: ‘ 
7 lished j in your district as a matter of news, and ne a copy thereof 

in your office. : 3 | | 
2 Wary respectfully, 7 Sa. Bee a 

Cray Taruman, © | 

eo _ [re . Commissioner, — 
nee Reneé 1915: ne ae 
A. A. JonES, 
OG, an inst Assistant Seoretary. 
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WILLIAM C, PAYNE ET AL. 
‘Decided apis 5: 1915. 


INTERM ARRISGE OF Homesrmavmns—Rusionyon—Mmrrazt Savite: | 
_ Credit for military service can not be allowed in fulfillment of the one-year 

7 period of residence required by the act of April 6, 1914; which provides that 7 

' upon the intermarriage of a homestead entryman and a homestead entry- 
woman, “after each shall have fulfilled the requirements of the homestead 

~ law for one year next preceding such marriage,” they may Carry ‘both en- | 
stElee: to completion in the manner provided by that act. : 


Je ongs, First Assistant Secretary: . 
| William C. Payne has appealed from the decision of she Commis-. | 
sioner of the General Land Office, dated April 5, 1915, rejecting his 
election, under the act of April 6, 1914, (38 Stat., 312), to reside on 
- the lands: entered by his wife, upon the ground that there —_ not 
been previous residence on his own entry for one year. = 
The material facts in this case are that on March 3, 1913, William 
C. Payne made entry for the E. 4 NE. 4 and E. $ SE. 4, Sec. 20, T. 20 
—§., BR. 5 W., S. L. M.; Salt Lake City, Utah land district. On March 
13, 1918, Elizabeth M. Payne made homestead entry for the NE. 4 
See. 99, in the same township. These parties were married on J ae | 
ary 2, 1914, Neither alleges any residence upon the lands entered by 
them prior to entry. On November 20, 1914, William C. Payne filed 
notice of his election to make the land entered by his wife me family 
home, under said act of April 6, 1914. 

In his appeal Payne claims credit for a year g eeadnits by virtue 
of his service in Company G, Fi irst Idaho Volunteers, in the Spanish- - 
American and Philippine war. He can not be called. a resident on 
the lands embraced in his entry by virtue of military service. The 
law gives him credit for the period of his enlistment, if he was hon- 
orably discharged for wounds, as was the case in this instance, but re-— 
quires at least a-year’s residence upon the land asa Pecan: to the 
allowance of such credit.. | 7 


— The act: relating to the intermarriage o of claimants (88 Stat., 512) . ‘ | aor 


| provides that— 


the marriage of a Honieetsna ede aay to a homestead entrywoman after endh 
shall have fulfilled the requirements of the homestead law for one. year next 
preceding. such marriage shall not impair the right of either to a. patent, but 
the husband shall elect, under rules and regulations prescribed by the Secretary | 
of the Interior, on which of the two entries the home shall thereafter be made, — 
_ and residence thereon by the husband and wife shall. constitute a ie ao 


with. the, residence requirements upon each entry. 


| Tt appears from the record that Payne lived upon the land ed - 
| by him from March 8, 1918, to the date of the. Tine) and that | 


- 
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Mrs. a lived upon her land from March 10, 1918, to the farie 
date. The law of the entries required but seven mionthe! actual resi- 
dence, and this requirement appears to have been fulfilled by both of 
__ these parties, as well as the requirement of cultivation. | 

Substantially, therefore, both had “ fulfilled the requirements of | 
the homestead law for one year next preceding such marriage.” | ) 
The decision appealed from was technically correct, but’ the De- 
partment is unwilling to determine the question presented by the 
record wholly upon a technical interpretation of the statute. Let 


_ Payne’s election be filed with the papers in the case, and if within — 7 
the lifetime of his entry proper proof of residence upon. his wife’s 


claim and of cultivation and improvement of his own be submitted, 
the matter will be referred to the Board of Equitable Adjudication. | 


"ARCHIBALD WILLIAMS. — 


_ Decided August 6, 1915. | 


SorprmRs Aeris hae OF. RicHt. 

Where a homestead entryman, in pursuance ee oboeeanity afforded him by 
the land department, elected to have. his entry canceled: in toto, because 
of conflict with a State swamp- -land selection, with the privilege of exer- 
cising his homestead right elsewhere without impairment, such canceled 
entry furnishes no basis for a soldiers’ additional I right. 


Jonss, First Assistant Secretary : 
In the above entitled case Archibald. Williams has ssoeaet fon 
the decision of the Commissioner of the General Land Office of 
April: 20, 1915, rejecting his application to enter lot 4, Sec. 6, T. 25 
N., R. 6 W., N. M., Great Falls, Montana, land district, icone 
86.48 acres, based on an assignment of 40 acres of the alleged soldiers’ 
additional right of Frederick Minger, upon the ground that the origi- - 
nal entry of said Minger does not constitute a a legal basis tor. 


the right claimed by said applicant. | 
It appears from the record that the callie: Nee made home: 7 


stead entry No. 2575.on October 20, 1869, for the N. $ SE. 4, Sec. 8; - 
—'T.94N., R. 30 W., 5th P. M., Fort Dodge, Jowa, land district, con- — 
taining 80 acres; that the land embraced in said original entry of | 
_ Minger was involved in a swamp-land selection of the State of Iowa, . 
 @ patent to the NW. 4 SE. 4 of said section 8 having already on — 
March 28, 1867, been ‘eed to the State; that by letter of the Com- 


_ ‘Inissioner of February 2, 1877, said Minger was informed of this” ~ 
fact, and that while the NE. 3 SE. + of said Sec. 8 had also been 


selected by the State, yet said. leer had not been approved and : 
pene Minger was further informed ; in said letter that he would 
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be permitted te eonbant the claim of the State of cor to said NE. 4. 
SE. 4, or to have his entry canceled, with the privilege of eee es 
eee nee entry and credit for the fee and commissions already paid, as 
he might elect. By letter of March 2, 1877, he elected to have his — 
entire entry canceled upon the pond Gone stated, whereby his right. 


. to make homestead cane of 160 acres in liew of the: fea ony oe 
was restored. | 


—*¥t further appears that on. eh 31, ‘185, aa swamp | salaction 


- . of the State of Iowa was canceled ‘as 6 ene NE. 4 SE. 4 of said 


section 8; that thereafter Minger assigned his alleged moldaere right, — 
and the contention ; is now made by his assignees that the rej jection of | 
the swamp selection in 1885, 8 years after he elected to be restored 
to his homestead privilege of 160 acres, in view of the fact that 


ce -Minger never exercised said privilege, established the fact that his | 
original entry was not: void ab initio, and was a legal entry as to 40 


acres of same; that consequently, ad additional right vested in said - 
| soldier, as . provided in section 2306, R. 8. It is insisted—and this _ 


is the only issue presented upon “nie! appeal—that if the soldier - 


failed to exercise the privilege granted him to make a new entry 
for 160 acres, although he elected so to do, and agreed to the can- 
cellation of the original entry, nevertheless when it is found that a- 
part of said original entry might have been: completed, this fact 
constitutes a proper legal basis for the additional right vesting him 
with a property right of 120 acres, and the fact that he did not com- 
plete his original entry has no bearing on the question. © | | 

The Department doesnot concur in this view. In the case of 
John M. ‘Underwood (31 L, D. » 258). it was held (syllabus) : 


“Where part of a homestead entry is canceled for conflict with a prior rail-: 
road grant, ‘and the entryman thereupon elects to relinquish his entire entry, | 


with the privilege of making a new entry ‘elsewhere, there is. no basis for a | 


. soldiers’ additional right, no a of the ens one homestead right ee 
been exhausted. se 


In the case of Andrew Regus @ L. D., od it was held. 
(syllabus) : | | | 
~The widow: ep a soldier is not entitled to castes a soldiers’ additional home- 


stead entry, if the soldier, at the time of his death, had the right to make an 
original entry of and perfect. fille to the full quantity of one hundred and . 


7 sixty acres. 


_ ° Minger was vallowea the 6 ilase of i teies ancthee aie if he 
io. to do so. He was given the choice of accepting or declining — 


“ the offer and his entry could not have lawfully been canceled unless. 


he had accepted. ‘The Commissioner had no authority to do so 
without his express consent; and having elected to make another 
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entry. for 160 acres, it was as though his entry had: not been made; 7 


his: original right being restored to him in its entirety. Acceptance 


- of the offer submitted by: the Commissioner operated to reinstate him | 


in his homestead rights de novo, and these rights were in no wise _ 


impaired by reason of the original entry, as no part of same had ~ 
been exhausted. John S. Owen i L. D. ae The decision is — 
correct and 1 1s affirmed. 7 es = 
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‘UN ITED STATES MIN IN Ge “LAWS, 


AND’ REGULATIONS. THEREUNDER, RELATIVE TO THE RESURVA- 
TION, EXPLORATION, LOCATION, POSSESSION, PURCHASE, 

| AND PATENTING OF THE MINERAL LANDS 

IN THE PUBLIC DOMAIN.: | 


Duparracn OF THE , Lnrerror, | 
GENERAL Lanp Orrice, 8 
Auge 6, 1916. _ 


“LAWS. 


‘TITLE ZEXI, ‘CHAPTER 6, REVISED | 
- STATUTES. | 


| i Mineral Lands and Mining Resources. 


Sze. 9318. In all cases ce dalaable for niece Me ne a al 
shall be reserved from sale, except as. otherwise expressly 500 


directed by law. o. te 0 188,58 aa 


Src. 2319. All valuable aadeel Higgosts in ined be- iwi neral 
longing to the. United: States, both surveyed and unsur- Lea py 
veyed, are hereby declared to be free and. open to ex-SUZ7eS 

loration and purchase, and the lands in which they are , 10 May, eee 
found to occupation and purchase,. by citizens of the 17; p. ‘1. _ 
United States and those who have declared their inten- _ 
tion: to become such, under regulations prescribed” by. 
law, and according to ‘the local customs or rules of miners _ 
in: the several mining districts, so far as the same are ap- 
| Sada and not inconsistent, with the laws of the United - 

tates : oe 
Sec. 2320, Mining claims upon veins or lodes of ee Length of 
or other rock in aie bean cold, ‘silver, caneban lead, Upon relia 40F 
_ tin, copper,-or other valuable: deposits, heretofore located, Slodes, 
shall be governed as to length along the vein or lode by nO ey ack a 
the customs, regulations, and laws-in force at the date of i, Dp ‘1. : 
‘their location. A mining claim located after the tenth — 


- day of May, eighteen hundred and seventy-two, whether — < 


located by one or more persons, may equal, but shall not 


exceed, one thousand five hundred feet in length along the - 


], made ad the baie! of the vein or lode within the — 


vein or lode; but no location of a mining claim shall be. 


| OAT 
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limits of the claim located. No claim shall extend more 
than three hundred feet on each side of the middle of the © 
- vein at the surface, nor shall any claim be limited by any 
-mmining regulation to less than twenty-five feet on each - 
_.side of the middle of the vein at the surface, except where 
adverse rights existing on the tenth day of May, eighteen 
hundred and seventy-two, render such limitation neces- 
_ sary. The end lines of each claim shall be parallel to- 
7 each other. ©. - 2% 8, ue y 
Proof ofciti- Sc. 2321. Proof of citizenship, under this chapter, ~ 
zens’ _‘may consist, in the case-of an individual, of his own afi- 
 o Ys0°% 1372 davit thereof; in the case of an association of persons — 
17, p. 94. unincorporated, of the affidavit of their authorized agent, 
—  .. made on his own knowledge or upon information and be- - 
_. ‘lief; and in the case of a corporation organized under the — 
laws of the United States, or of any State or Territory 
thereof, by the filing of a certified copy of their charter — 
a or certificate of incorporation. i eee 
2 disute of vee Sxc. 2822, The locators of all mining locations hereto- 
session and en- fore made or which shall hereafter be made, on any min- 
_ Joyment.__eral vein, lode, or ledge, situated on the public domain, 
c. 159, 4 3 their heirs and assigns, where no adverse claim exists on 
17,p. 91. . the tenth day of May, eighteen hundred and seventy-two, 
7 so long as they comply with the laws of the United 
 $tates, and with State, Territorial, and local regulations 
. not in conflict with the laws of the United States govern- 
ing their possessory title, shall have the exclusive right 
of possession and enjoyment of all the surface included 
' within the lines of their locations, and of all veins, lodes, 
and ledges throughout their entire depth, the top or apex 
of which les inside of such surface lines extended down- 
ward vertically, although such veins, lodes, or ledges may 
so far depart froma perpendicular in their course down- 
ward as to extend. outside the vertical side lines of such 
surface locations. But their right of possession to such 
outside parts of such veins or ledges shall be confined to . 
-. such portions thereof as lie between vertical planes drawn - 
downward as above described, through the end lines: of 
their locations, so continued in their own direction that 
such planes will intersect such exterior parts of such ~ 
veins or ledges. And nothing in this section shall au- 
thorize the locator or possessor of a vein or lode which - 
extends in its downward course beyond the vertical lines 
of his claim to enter upon the surface of a claim owned or 
—_ possessed by another. fs ey ee. te, eS 
Owners of Sec. 2323. Where a tunnel is run for the development . 
of of a vein or lode, or for the discovery of mines, the own-_ 


“10 May, 1872, ers of such tunnel shall have the right of possession of.all . — 


oe ine ae veins or lodes within three thousand feet from the face of _ 
; exist, discovered in such tunnel, to the same extent as if 
‘discovered from the surface; and locations on the line of 


such tunnel.on the line thereof, not previously known to. -— 


~ such tunnel of veins or lodes not appearing on the sur- — | 


face, made by other parties after the commencement of 
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the tunnel, and while the same is being prosecuted with 
reasonable diligence, shall be invalid, but failure to prose- 
cute the work on the tunnel for six months shall be con- 
- sidered as an abandonment of the right to all undiscov- 
ered veins on the line of such tunnel. | | 


... Sac. 9394. The miners of each mining district may Regulations _ 
' made by min- 


make regulations not in conflict with the laws. of the ers. 


- United States, or with the laws of the State or Territory “¥ May, 1872, May,1872, 
. in which the district is situated, governing the location, ¢, 152,85; ¥. 
- manner of recording, amount of work necessary to hold’ : 


possession of a mining claim, subject to the following 


requirements: The location must be distinctly marked. | 
on the ground so that its boundaries can be readily traced. 
All records of mining claims hereafter made shall con- 
tain the name or’ names of the locators, the date of the — 
location, and such a description of the claim or claims. 
located by reference to some natural object or perma- 
nent monument as will identify the claim. On each claim 
located after the tenth day of May, eighteen hundred and _ 
‘seventy-two, and until a patent has been issued there- 
for, not less than. one hundred dollars’ worth of labor 
shall be performed or improvements made during each 
year. On all claims located prior to the tenth day of May, © 
eighteen hundred and seventy-two, ten dollars’ worth of 
labor shall be performed or improvements made by the 
tenth day of June, eighteen hundred and seventy-four, — 
and each year thereafter, for each one hundred feet in 
~Jength along the vein until a patent has been issued there- 
for; but where such claims are held in common, such  — 
expenditure may be made upon any one claim; and upon 
a failure to comply with these conditions the claim or 
mine upon which such failure occurred shall be open to | 
relocation in the same manner as if no location of the 
same had ever. been made, provided that the original © 
locators, their heirs, assigns, or legal representatives, — 
have not resumed work upon the claim after failure and 
before such location. Upon the failure of any one of - 
several co-owners to contribute his proportion of the 
- expenditures required hereby, the co-owners who have | 
- performed the labor or made the improvements may, at — 


the expiration of the year, give such delinquent co-owner’. 
-- personal notice in writing or notice by publication in © 


the newspaper published nearest the claim for at least 
once a week for ninety days, and-if at the expiration of 

“ninety days after such notice in writing or by publication 

such delinquent should fail or refuse to contribute his — 

- proportion of the expenditure required by this section his 
interest in the claim. shall become the property of his © 

co-owners who have made the required expenditures. | ta at 
Src. 2325. A patent for any land claimed and located | Patents ‘for _ 
. for valuable deposits may be obtained in the following how obtained.” 
- manner: Any person, association, or corporation author- 7 may, 1872, ° 
ized. to locate a claim under this-chapter, having claimed ¢, aoa ieee 


ee _, and located a piece of land for such purposes, who has,’ ” 
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or have, complied. with the terms of this chapter, may > 
file in the proper land office an application for a patent, 
under oath, showing such compliance, together with a plat. 
and field notes of the claim or claims in common, made by 
or under the direction of the United States surveyor-gen- 
eral, showing accurately the boundaries of the claim or. 


claims, which shall be distinctly marked by monuments on - 


the ground, and shall post a copy.of such plat, together — 


with a notice of such application for a patent, in a con- 


_ spicuous place on the land embraced in such plat previous 

to the filing of the application for a patent,.and shall file 

an affidavit of at least two persons that such notice has 

been duly posted, and shall file a copy of the notice:in such _ 
- land office, and shall thereupon be entitled to a patent for 

the land, in the manner following: The register of the 

_ land office, upon the filing of such application, plat, field - 

notes, notices, and affidavits, shall publish a notice that 

- . such application has been made, for the period: of sixty _ 

_ days, in a newspaper to be by him designated as published 

nearest. to such claim; and he shall also post such notice in 

his office for the same period. The claimant at the time 

of filing this application, or at any time thereafter, within- 

the sixty days of publication, shall file with the register 

a certificate of the United States surveyor-general that 

five hundred dollars’ worth of labor has been expended. 

or improvements made upon the claim by himself or 

grantors; that the plat is correct, with such’ further . 

description by such reference to natural objects or perma- 


nent monuments as shall identify the claim, and furnish _ 


‘an accurate description to be incorporated in the patent. 
At the expiration of the sixty days of publication the 
claimant.shall file his affidavit, showing that the plat and 
notice have been posted in a conspicuous place on the 
- claim during such period of publication. If-no adverse. 
claim shall have been filed with the register and. the > 

~ receiver of the proper land office at the expiration of the 
sixty days of publication, ‘it shall be assumed. that the © 
applicant is entitled to a patent, upon the payment to the | 
‘proper officer of five dollars per acre, and that no adverse 
claim exists; and thereafter no objection from third par- 
. ties to the issuance of a patent shall be heard, except it | 

_ be shown that the applicant has failed to comply with the 
: terms of this chapter. . oe ta? ten - 
ty cae a Sec. 2326.4 Where an adverse claim is filed during the 
ings on. period of publication, it shall be upon oath of the person 
10 May,1872,or persons making the same, and shall show the nature, 
~ $770'9g, ” ¥ boundaries, and extent of such adverse claim, and all pro- 
 ._ geedings, except the publication of notice and making and 
filing of the affidavit thereof, shall be stayed until the . 
_ controversy shall have been settled or decided by a court — 
of competent jurisdiction, or the adverse claim: waived. 
_ It-shall be the duty of the adverse claimant, within thirty — 
1 See also act J une 7, 1910 (36 Stat. L., 459), extending the time in which to filo _ 


- adverse claims and institute adverse suits with respect to mineral applications in’ 
-Alaska (p. 276). — _ ete 
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days ee filing his claim, to commence proceedings i ina. | 
court of competent jurisdiction, to. determine the question 

of the right of possession, and prosecute the same with. 
reasonable diligence to final judgment; and a failure so to 
do shall be a waiver of his adverse claim. After such _ 
judgment shall have been rendered, the party entitled to 
the possession of the claim, or any ‘portion thereof, may, 


_ without giving further notice, file a certified copy of the 


_ judgment-roll with the register of the land office, together _ 
with the certificate of the surveyor-general that the requi- 


site amount of labor has been expended or improvements 


made thereon, and the description required in other cases, 
- and shall pay to the receiver five dollars per acre for his’. 
claim, together with the proper fees, whereupon the whole » 


proceedings and the judgment-roll shall be certified by the. 


deemed: to be patented which. are bounded by the. lines 


register to the Commissioner of the General Land Office, | 
and.a patent shall issue thereon for the claim, or such por- 
tion thereof as the applicant shall appear, from the deci- 
sion of the court, to rightly possess. If it appears from — 
_ the decision: of the court that several parties are entitled | 
to separate and different portions of the claim, each party — 
may pay for his portion of the claim with the proper fees, 
and file the certificate and description by the surveyor- 3h 
| general, whereupon the register shall certify the proceed- — 
ings and judgment-roll to. the Commissioner of the Gen- 
eral Land Office, as in the preceding case, and patents © 
- shall issue.to the several parties according to their respec- © 
tive rights. Nothing herein contained shall be construed. 
to prevent the alienation of a title conveyed by a parent 
for a mining claim to any person whatever. 7 
Sxc. 2327. The description of vein or lode claims upon - _ Description 
surveyed lands shall designate the location of the claims or tode claims. 
with reference to the lines of the public survey, but need _10 May, 1872, 
‘not conform therewith; but where patents have been or oar ae 


shall be issued for claims upon unsurveyed lands, the Amended 


-surveyors-general, in extending the public survey, shall (33 bier 545). 


adjust: the same to the boundaries of said patented claims — 
so as in no case to interfere with or change the true loca- | 
tion of such claims-as they are officially established upon | | 
the ground.. Where patents have issued for mineral , Patents to— 
lands, those lands only shall be segregated and shall be snes” monu- 
- actually marked, defined, and established upon. the 
ground by the monuments of the official survey. upon 
_ which the patent grant is based, and surveyors-general in 

executing subsequent patent surveys, whether upon sur- 


veyed or unsurveyed ‘lands, shall be governed accord-_ | 


is ingly. ‘The said monuments shall at all times. constitute , | Monum ents 


govern de = 


. the highest authority as to what land is patented, and in oe iptions. 
case of any conflict between the said monuments of such - - 
patented claims. and the descriptions of said claims in 
the patents issued therefor the monuments on the ground 


shall. govern, and erroneous or inconsistent descriptions 


or calls in 1 the patent Go puene shall give way thereto. 
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Pending ap- Sno. 9328. Aiton for patents for mining ‘elpune | 


plications ; ex- A te 
isting rights. under former laws now pending may be prosecuted to a _ 


10 May, 1872, final decision in the General Land-Office; but in such 


_ $152, § 8 cases where adverse rights are not affected thereby, pat- 
— ents may issue in pursuance of the provisions of this 
chapter; and all patents for mining claims upon veins 


or lodes heretofore issued shall convey all the mghts and — 


privileges conferred by this chapter where no adverse 


rights existed on the tenth day of May, eighteen hundred 


, and seventy-two. 
of ermity Suc. 2329. Claims. ‘usually called és placers,’ including 
plae 
‘claims to sur-all forms of deposit, excepting veins of quartz, or other 
Yeys, limit of. yock in place, shall be subject to entry and patent, under © 
o. a8 oes ‘like circumstances and conditions, and upon similar pro- 
- 16, p. 217." ceedings, as are provided for vein or lode claims; but. 
7 where the lands. have been previously surveyed by the 
_ United States, the entry in its exterior limits shall con-— 
7 form to the legal subdivisions of the public lands. — 
of eres Sxc. 2330. Legal subdivisions of forty acres may be 
__ tracts; maxi- subdivided into ten-acre tracts; and two or more persons, 
 Toeationse OF associations of persons, having contiguous claims. of 
9 July, 1870, any size, although such claims may be less than ten acres 
: fol S12 v-each, may make joint entry thereof; but no location of a | 
7 placer claim, made after the ninth. day of July, eighteen, - 
_. hundred and seventy, shall exceed one hundred and sixty 
acres for any one person or association of persons, which . 
location shall conform to the United States surveys; and 
nothing in this section contained shall defeat or impair 
any bona fide preemption or homestead claim upon agri- 
cultural lands, or authorize the sale of the improvements 
: of any bona fide settler to any purchaser. 
es >_Conformi ty. Src. 2331. Where placer claims are upon surveyed 
claims’ to sur-lands, and conform to legal subdivisions, no further sur- 
Non of anita, vey or plat shall be required, and all placer-mining claims 
10 May, 1a7o, located after the tenth day of May, eighteen hundred and 
152, 3 10,7. ‘seventy-two, shall conform as near as practicable with the 
trp. 84 United States. system of public-land surveys,.and the _ 
———s- yectangular subdivisions of such surveys, and no such 
location shall include more than twenty acres for each 
individual claimant; but where placer claims can not be 
conformed to legal " subdivisions, survey and. plat shall 
be made as on unsurveyed lands; and where by the ‘seg- 
 regation of mineral lands in any legal subdivision a 
_ quantity of agricultural land less than forty acres re- 


y) 


mains, such fractional portion of agricultural land may 7? 
be entered by any party qualified by law, for homestead — 


ee eC, 2332. Where such person or association, they and _ 


dence °F] osses- 


_ right te a. an ton 
ent. itations for mining claims of the State or Teritory : 
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- chapter, i in the: aisenie of any ‘adverse claim; but nothing 

in this chapter shall be deemed to impair any lien which 
_ may have attached in any way whatever to any mining 

claim or property thereto attached pnor to the issuance __ 

of a patent. as 7, 
Sze. 2333. ‘Where the same person, association, or cor- ra? emer 
poration is in possession of a placer claim, and also a vein placer . claim, 
or lode included within the boundaries thereof, applica- . 


_ ‘tion shall be made for a patent for the placer claim, with 10 May, 1872, | 


the statement that it includes such vein or lode, and in tr p. di 


such case a patent shall issue for the placer claim, subject | 
_ to the provisions of this chapter, including such vein or — 
lode, upon the payment of five dollars per acre for such © 
vein or lode claim and twenty-five feet of surface on each 
side thereof. The remainder of the placer claim or any 
placer claim not embracing.any vein or lode claim shall . 
be paid for at the rate of two dollars and fifty cents per — 
acre, together with all costs of proceedings; and where a 
- vein or lode, such as is described in. section twenty-three . 
hundred and twenty, is known to exist within the boun- 
daries of a placer claim, an application for a patent for 
~ such placer claim which does not include an application 
for the vein or lode claim shall be construed as a con- = 
clusive declaration that the claimant of the placer claim 
has no right of possession of the vein ‘or lode claim; but — 
where the existence of a vein or lode in a placer claim. i 1S 
not: known, a patent for the placer claim shall convey all — 
valuable mineral and other deposits within the boundaries co 
thereof. — Re Bites | 
Sec. 2834. The surveyor-general of the United States : : Surveyor | 
may appoint in each land district. containing mineral point survey- 
lands aS many competent survel ors as shall apply for ee 
appointment: to survey mining claims. The expenses of s0.ur, 1873, 
the survey of vein or lode claims, and the survey and sub- ¢, 152, 5.12, v 
division of placer claims into smaller quantities than one ee 
hundred and sixty acres, together with the cost of publi- 
- gation of notices, shall be paid by the applicants, and they 
- shall be at liberty to obtain the same at the most reason- 
able rates, and they shall also be at liberty to employ any 
United States deputy surveyor to make the survey. The 
Commissioner of the General Land Office shall also have 
power to establish the maximum charges for surveys and — 
publication of notices under this chapter; and, in case of 


excessive charges for publication, he may designate any 


. newspaper published in a land district where mines are 
-. situated for the publication of mining notices in such dis- _ 
trict, and fix the rates to be charged by such paper; and, 

to the end that the Commissioner may be fully informed - 

on the subject, each applicant shall file with the register a 


. sworn: statement of all charges and fees paid by such’ ° 
-. applicant for publication and surveys, together with all 


fees and money paid the register and the receiver of the 


a“ land es which. statement Shall be transmitted, with the 


954. ss: DECISIONS RELATING TO THE PUBLIC LANDS. 


other papers in the case, to the Commissioner of the Gen- 
9a eral Land Office. | a “hee 7 ye 
of @uification Sc. 2335. All affidavits required to be made under this 
 &e. chapter may be verified before any officer authorized to 
“Yo May, 1872, 2dminister oaths within the land district where the claims 
¢, 152, 8.13, v.may be situated, and all testimony and proofs may be 
cea taken before any such officer, and, when duly certified by 
the officer taking the same, shall have the same force and 

effect as 1f taken before the register and receiver of the: 

land office. In cases of contest as to the mineral or agri- - 
cultural character of land, the testimony and proofs may 


be taken as herein provided on personal notice of at least 


_ ten days to the opposing party; or if such party can not 
be found, then by publication of at least once a week for — 
thirty days in a newspaper, to be designated by the regis- _ 
ter of the land office as published nearest to the location — 
of such land; and the register shall require proof that | 


such notice has been given, — 


intemmeet, ka SSC. 2336. Where two or more veins intersect or cross 

Se rerreeT TT each other, priority of title shall govern, and such prior 

c. 152, s'14, y. location shall be. entitled to all ore or mineral contained 

‘1%, p. 96. - within the space of intersection; but the subsequent loca- 

~ tion shall have the right of way through the space of 

- intersection for the purposes of the convenient working 

. of the mine. And where two or more veins unite, the old- 

est or prior location shall take the vein below the point of 

ah union, including all the space of intersection. | “ 

patents for Src. 2337.. Where nonmineral land not contiguous to 
nonmineral . . ies _e = ; 

lands, &e. the vein or lode is used or occupied by the proprietor 

~ 10 May, 1872, Of such vein or lode for mining or milling purposes, such 

$7102 -g5.1% ¥ nonadjacent surface ground may be embraced and in- 

i‘ ~ eluded in an application for a patent for such vein or 


lode, and the same may be patented therewith, subject to 


_ the same preliminary requirements as to survey and notice 
as are applicable to veins or lodes; but no location here- 
after made of such nonadjacent land shall exceed five — 


acres, and payment for the same must be made at the —_ 


same rate as fixed by this chapter for the superficies of the ~ 


- lode. The owner of a quartz mill or reduction works, not | 7 


owning a mine in connection therewith, may also receive 
~ a patent for his mill site, as provided in this section. 
Hott on «= Sc. 2338. As a condition of sale, in the absence of 
ions of sale : as es ae . . 
“may be made necessary legislation by Congress, the local legislature of 
ean ee any State or Territory may provide rules for working 
“36 July, 1866, HANes, Involving easements, drainage, and other necessary 
c, 262, 's. 5, vy. means to their complete development; and those condi-— 
Pe had ,tions shall be fully expressed in the patent. _  teoe 
to use of water Suc. 2839. Whenever, by priority of possession, rights 
‘Want of’ waz to the use of water for mining, agricultural, manufac- 
for canals. —_ turing, or other purposes, have vested and accrued, and — 
26 July, 1866, the same are recognized and acknowledged by the local 


| a ee customs, laws, and the decisions of courts, the possessors 


a DECISIONS RELATING TO THE PUBLIC LANDS. OBR 


ean owners of such vested rights shall be pinteied a : 
protected in the same; and the right of way for the con- 
struction of ditches and canals for the purposes herein 
_ specified is acknowledged and confirmed; but whenever. 
‘any person, in the construction. of any ditch or ¢anal, in- . 
jures or damages the possession of any settler on the public 
domain, the party committing such injury or damage — 
shall be liable to the party injured for such injury or 
damage. 


Src. 2340. All patents granted, or preemption. or hone. __ Patents, pre- ae 


mptions, and. . 
~ steads allowed, shall be subject to any vested and accrued h omesteads 
subject to vest- 


water rights, or rights to ditches and reservoirs used in SQ and accrued 
- connection with such water rights, as may have been water rights. 


“9 duly, 1870, 
acquired. under or recognized by the preceding section. | ba, sit, 


SEC. 2841. awiheneves: upon. the inde heretofore desig- ae M my Pee 


_ nated as mineral lands, which have been excluded from no valuable | 
survey and ‘sale, there have been homesteads made by citi- Qysed open 
zens of the United States, or persons who have declared te_bomesteads. 


their intention to become citizens, which homesteads have 28 July, he : 
been made, improved, and used for agricultural purposes, 14, D. 253. 


and upon which there have been no valuable mines: of 


_- ‘subject to preemption and sale as other public lands, and ta p. 258. 


gold, silver, cinnabar, or copper discovered, and which are | 
properly agricultural lands, the settlers or owners of such __ 
homesteads shall have a right of preemption thereto, and _ 
shall be entitled to purchase the same at the price of one» 
dollar and twenty-five cents per acre, and in quantity not 

to exceed one hundred. and sixty acres; or they may avail 
themselves of the Proven: of chapter five of this Title, | 
relating to “ Homesteads.” - 

Suc. 2342. Upon the. survey of the lands described in. je imere 
the preceding section, the Secretary of the Interior may apart as oark 
designate and set apart such portions of the same as are Cultural lands. 
clearly agricultural lands, which lands shall thereafter be , 26 Sony ike 
- be subject to all the laws and regulations applicable to the 
same. : : 
Src. 2343. The Preadent is authorized to establish ad-, Aaa di tional 


districts - 


ditional land districts, and to appoint the necessary ofli- an‘a . ‘oficers, 


. power of the | 
_ cers under existing laws, wherever he may deem the same Bower of . the 


necessary for the public convenience in executing the pro- provide. - 


z visions of this chapter, oo 26 July, 1866, | 


2, § F a; ie Vv. 


Sno. 2344, Nothing ented in ‘this ae shall be. 14, Be of 
; construed to impair, in any way, rights or interests. insane to eet 
_-mining property acquired under existing laws; nor to certain. rights. 
affect the provisions of the act entitled “ An act granting 10 May, 1872, 
to A. Sutro the right of way and other privileges to aid 17; Pet teak 
in ‘the construction of a draining and exploring. tunnel Saale, ee 
to the Comstock lode, in the State of Nevada,” Spee 16, D. 218, ° 


Jd ee oy, -five, oe hundred and. sixty- “SIX. 
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Mineral ae 9345. The provisions of the preceding sections of | 


- lands in cer- 


tain States ex- this chapter shall not apply to the mineral lands situated 
cepted in the States of Michigan, Wisconsin, and Minnesota, . 
. 14 Feb. 187? which are declared free and open to exploration and pur- 
D. 466 | © chase, according. to legal subdivisions, in like manner as 
os before the tenth day of May, eighteen hundred and 

_ seventy-two. And any bona fide entries of such: lands’ 
within the States named since the tenth day of May, 


. eighteen hundred and seventy-two, may be patented with- 2 


out reference to any of the foregoing provisions of this | 
_ chapter. Such lands shall be offered for public-sale in the . 
- same manner, at the same minimum price, and under the — 
. f same rights of preemption as other public lands. | 
la Gra ant pf Sec. 23846. No act passed at the first session of | the a 
or corporations Thirty- eighth Congress, granting lands to States or cor- 
mineral lands, porations to aid in the construction of roads or for other © 


_ mineral lands. 


“30 Jan. 1865, PUrposes, or to extend the time of grants made prior to - 
ine Ng tO v. the thirtieth day of January, eighteen hundred and sixty-_ 
ae five, shall be so construed as to embrace mineral lands, 
which in all cases are reserved exclusively to the United 
- States, unless otherwise specially provided) in _ the act or 
acts malting the grant. ” 


oe ACTS OF CONGRESS ‘PASSED SUBSEQUENT 
| ‘TO THE REVISED STATUTES. a) 


AN ACT To sien ite act sntitled “An. act to promote the develop- 
ment of the mining resources -of the United dace passed May 
tenth, eighteen. hundred and seventy-two. | 


cag tLe. 195 Be it enacted be the Senate and H use of Pie : 
“May 10, 1 cen tives of the United States of America in Congress assem- 
| fire 4 annual bled, That the provisions of the fifth section of the act. 
tended tae entitled “An act. to promote the development of the min- 
Estelle ing resources of the United States,” passed May tenth, 
- Act of Con 
"gress approved 1eighteen hundred and seventy-two, which requires ex- | 
is" soa vi penditures of labor and improvements on claims located 
81). prior to the passage of said act, are hereby so amended 
_that the time for the first annual expenditure on claims — 
located prior to the passage of said act shall be extended . 


7 five. 


_AN ACT To saead Section two iiousand three eee and twenty- 
four of the Revised Statutes, relating to the development of the 
 . mining resources of the United States. : 


sella ey ex ee Be tt wnieted by the Senate and Ho’ ouse or Ropes | 
‘tunnel, consid tives of the United States of America in Congress assem- 
ed on the lode. bled, ‘That .section two thousand three hundred and ~ 
“in oF Con. twenty-four of the Revised Statutes be, and the same is 
gress approved hereby, amended so that where a person or company has 
1875 (18 Stat.or may run a tunnel for the purpose of developing’ a lode - 


ete or lodes, owned by said Pon or company, the money so 


to the first coe of J ae ee hundred and arene  ayd 
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expended in said tunnel shall.be taken and considered as” 
expended on said lode or lodes, whether located prior to’ — 
or since the passage of said act; and such person or com- | 
pany shall not be required to perform work on the surface. - 
of said lode or lodes in order. to hold the same as required — 


' by said act. | 

_ AN.ACT To exclude the States of Missouri and Kansas from the pro- 
visions of the act of Congress entitled “An act to promote the de- | 

_ velopment of the mining resources of the United States,” approved 
May tenth, eighteen hundred and seventy-two. es 


Be it enacted by the Senate and House of Representa- Missouri and 


; : . ; papas : Kansas exclud-- 
teves of the United States of America in Congress assem- ed trom the op-  ~ 


_. bled, That within the States of Missouri and Kansas de- cineEAr ees, 
posits of coal, iron, lead, ar other mineral be, and they are—{u of con. - 


hereby, excluded from the operation of the act entitled gress approved 


“An act to promote the development of the mining re- (19 stat. L., 

- sources of the United States,” approved May tenth, eight-°?- = | 

' een hundred and seventy-two, and all lands in said States 
shall be subject to disposal as agricultural lands. © 


AN ACT Authorizing the citizens of Colorado, Nevada, and the Terri- 
tories to fell and remove timber. on the public domain for mining : 


Citizens of | 
. * . ’ ’ _-. Colorado, . Ne- 
tives of the United States of America in Congress assem- vada, and the 


_ curred in making such proper examinations shall be paid 
 4681°—vor 4415-17 oa 
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- and ailewed such register and - receiver in making up their 
_ next quarterly accounts. 

Sec. 8. Any person or persons who shall violate. the 
provisions of this act, or any rules and regulations in — 
pursuance thereof made by,the Secretary of the Interior, 
‘shall be deemed guilty of a misdemeanor, and, upon con- 

' . yiction, shall be fined in any sum not exceeding five hun- 
dred dollars, and to which may be added imprisonment. 
for any term not exceeding six x months. 


. AN ACT To amend sections twenty-three hundred aad Gensou 
~ and twenty-three hundred and twenty-five of the Revised. Statutes of 
the United States concerning mineral lands. 


Application Be it enacted by the Senate and H ouse of epcsente . 


- for patent m 


- Je made by ate dives of the United States of America in Congress assem- 

thorized agent. B/ed, That section twenty-three hundred and twenty-five 

of the Revised Statutes of the United States be amended 

~ by adding thereto the following words: “Provided, That 

where the claimant for a patent is not a resident of or 

within the land district wherein the vein, lode, ledge, or . 

deposit sought to be patented is located,. ‘the application 

for patent and the affidavits required to "be made in this 

section by the claimant for such patent may be made by 

his, her, or its authorized agent, where said agent is con- . 

- -versant with the facts sought to be established by said 

affidavits: And provided, That this section shall apply to 

| ae Fe now pending for patents to mineral 

lands 

gOhmpatent- Src. 2. That section twenty-three hundred and twenty- 

od commences four of the Revised Statutes of the United States be 
ceeding date op amended by adding the following words: “Provided, 

location. —_—_s That the period within which the work required to be 

Act of Con- done annually on all unpatented mineral claims shall 

Tan. zB Ni880 commence on the first day of January succeeding the date 

Seay Stat. L., of location of such claim, and this section shall apply to 

, all claims located since the tenth day of May, anno 

Domini eighteen hundred and seventy- -two.” 


“AN ACT To amend section twenty-three handed and cwcntyale of — 
the Revised Statutes relating to suits at law ececene the title to . 
ening claims, | 


es action . Beit enacted biy the Senate and House of Rapeeente. 
not established tives of the United States of America in Congress assem-- 


in either party. &Jed, That if, in any action brought pursuant to section _ 


See nc en twenty-three hundred and_ twenty-six of the. Revised. 

Mar. “3,48 1881 Statutes, title to the ground in controversy shall not be 

$05). +™ established. by either party, the jury shall so find, and — 

a one judgment shall be entered according to the verdict. In_ 
‘such case costs shall not be allowed to either party, and. 

the claimant shall: not proceed in the land. office or be 

_ entitled to a patent for the ground in controversy until - 

he shall have perfected his title. a - 2 
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AN ACT To Seda section erences hundred and twenty-six 
of the Revised Statutes" in neaded to auch ia and for, otier: 
_ purposes. 


Be it sniticn a the Sense and House of Representa- Adverse claim. © 


may be verified = 


toes of the United States of America in Congress assem- vy. agent. 

bled, That the adverse claim ‘required by section twenty-~gec. i, act of _ 

— ‘three hundred and twenty-six of the Revised Statutes may Congress a 
_ be verified by the oath of any duly authorized agent or 1882 (22 Stat. 

attorney in fact of the adverse claimant cognizant of the’ *)- — 

facts stated; and the adverse claimant, if residing-or at 

the time being beyond the limits of the district wherein. 

the claim is situated, may make oath to the adverse claim. 

before the clerk of any court of record of ‘the United 

States or the State or Territory where the adverse claim- — 

ant may then be, or before any notary public of such — 

State or Territory. | 


“Affidavit _of 
Sec. 2. That applicants. for mineral patents, if residing Sao 


beyond the limits of the district wherein the claim is situ- fore whom - 7 


ated, may make any oath or affidavit required for proof =#°- a: 
of citizenship before the clerk of any court of record, or eo act of . 
before any notary public of any State or Territory. — proved Apr. 26, 
_ 2 1882, (2 Stat. 


“3 


AN ACT To eechude: the public lands. in Alabama from the operation 
of the laws relating: to mineral lands. : 


Be it ied by. the Senate and H ouse of Revecnsnar: ae cee 
tives of the United States of America in Congress assem- the operation 
bled, That within the State of Alabama all public lands, 9f the mineral 
whether mineral or otherwise, shall be subject to disposal —— 
only as agricultural lands: Provided, however, That all gress approved 
- Jands which have heretofore been reported to the General {33° tit. “ts | 
Land Office as containing coal and iron. shall first be 487 ys 
offered at public sale: And provided further, That any 
bona fide entry under the provisions of. the homestead. 
law of lands within said State heretofore made may be 
patented without reference to an act approved May tenth, 


eighteen hundred and seventy-two, entitled “An act to 


promote the development of the mining resources of the 
‘United States,” in cases where the persons making appli-.. .. 
cation for such patents have-in all other respects com- 
plied with the homestead law relating thereto. 


AN ACT Providing a sivil government for Alaska. 


: Be at enacted by the. Senate and House e of Representa: ee 
— teves ae the Ce States of America in Gong assem a 
ee eS , we, 3 | | - 
Seo. 8. That the ae district of ATi is heieh Mining laws - 
created a land district, and a United States land office Py rere to 
said district is hereby located at Sitka. The commis- !s™ 
sioner provided for by this act to.reside at Sitka shall be , Act of Cooy 


gress oppor i, se 


ex officio register of said land office, and the clerk pro- wy it 1884 a 
| wee for by this act pall be ex nee receiver of pul lic Say. | age oS 
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moneys, and the marshal provided for by this act shall be — 

- ex-officio surveyor-general of said district and the laws of 
the United States relating to mining claims, and the 
rights incident thereto shall, from and after the passage. 
of this act, be in full force and effect in said district, 

under the administration thereof herein provided for, 
subject to such regulations as may be made by the Secre- 
tary of the Interior, approved by the President: Pro- 

_ vided, That the Indians or other persons in said district © 

shall not be disturbed in the possession of any lands actu- . 
ally in their use or occupation or now claimed by them, 
but the terms under which such persons may acquire title — 
to such lands is reserved for future legislation by Con- 
gress: And provided further, That parties who have 

located mines or mineral privileges therein under the . 
laws of the United States applicable to the public domain, 
‘or who have occupied and improved or exercised acts of 

- ownership over such claims, shall not be disturbed there- 

in, but shall be allowed.to perfect their title to such. 

‘claims by payment as aforesaid: And provided also, 

_ That the land not exceeding six hundred and forty acres 

at any station now occupied as missionary stations among 

' the Indian. tribes in said section, with the improvements. 

- thereon erected by or for such societies, shall be con- 
tinued in the occupancy of the several religious societies 
to which said missionary stations respectively belong 
until action by Congress: But nothing contained in this 

act shall be-construed to put in force in said district the 
general land laws of the United States. | 
AN ACT Making appropriations for sundry civil expenses of the Gov- 
ernment for the fiscal year ending June thirtieth, eighteen hundred 


and ninety-one, and for other purposes. | = : a 
Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assem- 

bled, ae Me bate Dees ke 


_ Right of en- No person who shall after the passage of this act, enter 

Py, under 2! upon any of the public lands with a view to occupation, - 

—«~Restricted to entry, or settlement under any of the land laws shall be | 
- pealed, see act permitted to acquire title to more than three hundred and | 


saat 475” 18°) twenty acres in the aggregate, under all of said laws, but 


— gee. _ 


ascites this limitation, shall not operate to curtail the right of any 


| Het, of way person who has heretofore made entry or settlement on 
1 , . : ‘ : ; 
canals con- the public lands, or whose occupation, entry or settlement, 


_ Structed. is validated by this act: Provided, That in all patents for. 
or dtct of Con: lands hereafter taken up under any of the land laws of 
‘Aug. 30, 1890 the United States or on entries or claims validated by. 
SFh 8" ™ this act west of the one hundredth meridian it shall be ex- 
. pressed that there is reserved from the lands in said pat- 
__-, ent described a right of way thereon for. ditches or canals 
~ constructed by the authority of the United States, * * * 
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AN ACT To repeal the timber-culture laws, and for other purposes. ~ 


Be it-enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assem-. 
"Sec. 16. That: town-site entries may be made by in- Town sites — 
corporated towns and cities on the mineral lands of the lands  author- 
United States, but no title shall be acquired by such ea vane Sa 
_ ‘towns or cities to any vein of gold, silver, cinnabar, cop- tered under 
per, or lead, or to any valid mining claim or possession laws not in- 


held under existing law. When mineral veins are pos- Sree too’. 


sessed within the limits of an incorporated town or city, 2ctes- | 
and such possession is recognized by local authority or , Act of Con: 

by the laws of the United States, the title to town lots Mar. 3, 1891" 
shall be subject to such recognized possession and the {jg5)8"* * 
necessary use thereof, and when entry has been made or Sts 
patent issued for such town sites to such. incorporated | 
- town or city, the possessor of such mineral vein may enter — 
_and receive patent for such mineral vein, and the surface ~ 
pround appertaining thereto: .Provided, That no entry 
shall be made by such mineral-vein claimant for surface 
ground where the owner or occupier of the surface 
ground. shall have had possession of the same before the 
inception of the title of the mineral-vein applicant. 

- Src. 17. That reservoir sites located or selected and to-— 
be located and selected under the provisions of “ An. act 
making appropriations for sundry civil expenses of the — 
Government for the fiscal year ending June thirtieth, 
eighteen hundred and. eighty-nine, and for other -pur- 
poses,” and amendments thereto, shall be restricted to and | 
shall contain only so much land as is actually necessary 
for the construction and maintenance of reservoirs, ex-— 
cluding so far as practicable lands occupied by actual 
settlers. at the date of the location of said reservoirs, and 
that the provisions of “ An act making appropriations . 
for sundry civil expenses of the Government for the | 
fiscal year ending June thirtieth, eighteen hundred and 
ninety-one, and for other purposes,” which reads as fol- — 
lows, viz: “ No person who shall after the passage of this 
act enter upon any of the public lands with a view to | 


occupation, entry, or settlement under any ‘of the land 


_ Jaws shall: be permitted to acquire title to more than three 
hundred and twenty acres in the aggregate under all said 
laws,” shall be construed to include in the maximum 
amount of lands the title to which is permitted to be 

_ acquired. by one person only agricultural lands and not 
— include lands entered or sought to be entered under © _ 

’ mineral landlaws. Be ee ; 
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AN ACT To snore the entry of lands chiefly valuable fa building 
' stone under the placer mining aides ee 


Fa ee Be it enacted by the Senate and H ouse of Representa: 
valuable for tives of the United States of America in Congress assem- 


un 
: Tews mining mining laws O 


fC 
Act of Con: visions of the law in relation to placer-mineral claims: 


ee oa Provided, That lands reserved for the benefit of the public » _ 
348), ~~ schools or donated to aed State shall not be sk eae: to 


entry under this act. 


_AN ACT To amend section amspered ‘Geen: three huadeed’ and 
twenty-four of the Revised Statutes of the. United States relating to 


mining claims: 


Requirement Be ét enacted. by the Senate and H. ouse SOF pea i. | 


penditure tor Lives of the United States of America in Congress assem- 
the scata ee bled, That the provisions of section numbered twenty- 
al haa e ek three hundred and twenty-four of the Revised Statutes 
ae eee of the United States, which require that on each claim 
ress approved located after the tenth day of May, eighteen hundred and 
(38 stat °C seventy-two, and until patent has been issued therefor, 
6). ~~" not less than one hundred dollars’ worth of labor shall be 
performed or. improvements made during each year, be 

suspended for the year eighteen hundred and ninety- 

_ three, so that no mining claim which has been regularly 

located and recorded as required by the local laws and 


mining regulations shall be subject to forfeiture for non-. 


performance of the annual assessment for the year eight- 
een hundred and ninety-three: Provided, 'That the claim- 
ant or claimants of any mining. location, in order to se- 
cure the benefits of this act shall cause to be recorded in 
the office where the location notice or certificate is filed on 
or before December thirty-first, eighteen hundred and 
ninety-three, a notice that he or they, j in good faith intend 


. to hold and work said claim: Provided, however, That. 
_ the provisions of this act shall not apply to the State of 


South Dakota. | 
This act shall take effect from and after its passage. 


AN. ACT To amend section pene twenty-three hundred and 


- twenty-four of the Revised Statutes of the United ‘States relating to. 


| mining claims. 


Requirement Be it enacted by the Senate and House of papas 


of proof 0 
Comditure for L2vES of the United States of America in Congress assem- 


the year 1894 Deg, That the provisions .of section numbered twenty- 


- guspended e 


cepts 3 £0 three hundred and twenty-four of the Revised Statutes . 
~~ of the United States, which require that on each claim. 
S approved located after the tenth day of May, eighteen hundred and 


gress approved 


| . OY gin, 884 seventy-two, and until patent has been issued therefor, 
114). not. less than one hundred dollars’ worth of labor shall be. 
performed or improvements made during each year, be. 


pee ‘the Cled, That any seg authorized to enter lands under the 
the United States may enter lands that. 
are chiefly valuable for building stone under the pro- 


DECISIONS. RELATING TO THE PUBLIC LANDS. 963 


sispeniiea for the year ihe hundred” ‘and. fineeys, 
four, so that no mining claim which has been regularly — 
located and recorded as required by the local laws and 
mining regulations shall be subject to forfeiture for non- 

per formance of the annual assessment for the year eight- 
een hundred and ninety-four: Provided, That the claim- 
ant or claimants of any mining location, in order to secure 
the benefits of this act, shall cause to be recorded in the 
office where the location notice or certificate is filed on or 
_ before December thirty-first, eighteen hundred and 
- ninety-four, a notice that he or they in good faith intend 
_ to hold and work said claim: Provided, however, That = 
the provisions of this act shall not apply to the State of 
: South Dakota. - — 
_ Suc. 2. That this act shall take effect from and after 7 
c its passage. | | 3 


AN ACT Making appropriations for current and contingent expenses | 
of the Indian Department and fulfilling treaty stipulations with — 

- various Indian tribes for the fiscal year ending June thirtieth, eight- | 
een hundred and se aa and for other DEEpOReS 


Ewromma LANDS, OKLAHOMA. J 


Beit sete by the. cae and Ho ouse of Representi- . 2 se 
bed, ot the United States ar America + mn Ongress GS8SEM-= 
le , | 
The said Wichita and affiliated bands of Indians in the Lands cedea 
Indian Territory hereby cede, convey, transfer, relinquish, Act of Mar. 
forever and absolutely, without any reservation whatever, Seat 876, 
all their claim, title and interest of every kind and char- 894, 898}. 
acter in and to the lands embraced in the following-de- 
scribed tract of country in the Indian Territory, to wit: 
- Commencing at.a point in the middle of the main — 
channel of the Washita River, where the ninety-eighth — 
‘meridian of west longitude crosses the same, thence up — 
the middle of the main channel of said river to the line 
of ninety-eight degrees forty minutes west longitude, — 
thence on said line of ninety-eight. degrees forty minutes 


* due north to the middle of the channel of the main Cana- - 


dian River, thence down the middle of said main Cana- _ 
_ dian River to where it crosses the ninety-eighth meridian, 
thence due south to the piace of beginning. 


se ‘That the laws relating to the mineral lands of the Miner al L | 
United States are hereby extended over the lands ceded” ae at | 
my the phe 5a 
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AN ACT: Making appropriations. foe current and contingent expenses . 
of the Indian Department and fulfilling treaty stipulations with 
various Indian tribes for the fiscal year ending June thirtieth, , eight- 
een hundred and ninety-seven, and for. other Bape —_ 


> tae oa , Bigs e . eis as 


[pont BELKNAP INDIAN RESERVATION, MONEAN Ae 


"Sto. 8. a eae 

That upon the filing in the United States Tscal aa _ 
office for the district in which the lands surrendered by 
article one of the foregoing agreement are situated, of 


the approved plat of survey authorized by this. section, > 


the lands so surrendered shall be open to occupation, loca- 
tion, and purchase, under the provisions of the mineral- 

| | land laws only, subject to the several articles of the fore- - 
- Brovisos, going agreement: Provided, That said lands shall be sold . - 
No occupancy. at ten dollars per acre: And provided further, That the 
fhe. re open-terms of this section shall not be construed to authorize 
the occupancy of said lands for mining purposes prior: to 


the date of filing said approved plat of survey. *- *. 


[BLACKFEET INDIAN RESERVATION, MONTANA. ] 


‘Suc. 9. eg | 
That upon aie filing 3 in ‘the United States local land. 
| office for the district in which the lands surrendered by 
~. article one of the foregoing agreement .are situated, .of » 
the approved plat of survey authorized by this section, 
_ the lands so surrendered shall be opened to occupation, 
- location, and purchase under the provisions of the min-- 
_. eral-land laws only, subject to the several articles of the 
: Ne nee | foregoing agreement: Provided, That the terms of this 
| © occupancy 
prior to open- section shall not be construed to: authorize occupancy of 
ing. _. said lands for mining purposes prio or to the date of filing 
sald. approved plat of survey, | | 


i ee CARLOS INDIAN RESERVATION, ARIZONA, ] 


‘Sue. 10. - | b= 
* * . *k *&. wis SK 

‘That: upon the filing 3 in a United States ical land 
office for the district in which the lands surrendered by _ 

article one of the foregoing agreement are situated, of 
_ the approved plat of survey authorized by this section, 
_ the lands so surrendered shall be opened to occupation, 
location, and purchase under the provisions of the min- | 
: -. eral-land laws only, subject. to the several articles of the 
Ao occumanes foregoing agreement: Provided, That the terms of this _ 
". prior to open- section shall not be construed to authorize occupancy of — 
_ 8. said lands for mining purposes prior to the date of filing 
Preference to said approved plat of survey: Provided, however, That 


Goal, ete. te on person who in good faith prerd to the pastee: of this | 


reer ol 
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“net had eee aa opened, or located, a mine of coal. _ _ 
or other mineral, shall have a preference right of pur- Act. of Con- 


ress approved - 


chase for ninety days from and after the official filing in June 10, 1896 
the local land office of the approved pee of survey a 306 Be sas 
| vided for by this section. 


AN ACT To ne ties the eateg: iva patenting of lands ee 
petroleum and other iuneral oils under the placer mining laws of 
the United. pistes: 


| . Be at aed by the. onal ‘ond House of ipa Entry | and | 
tives of the United States of America in Congress assem- iands contain. 
bled, That any person authorized to enter lands under BE Dae 


‘the mining laws of the United States may enter and ‘ob- eral _olls un: 
tain patent to lands containing petroleum or other min- mining taws. 
eral oils, and chiefly valuable therefor, under the pro--Aq of com - 
visions of the laws relating to placer mineral claims: Dae part tg 
Provided, That lands containing such petroleum or other (29° stat. L., 
mineral oils which have heretofore been filed upon, °?°: | 
claimed, or improved as mineral, but not yet patented, 

may be held and patented under the provisions of this 

act the same as if such filing, claim, or improvement were - 


subsequent to. the date of the passage hereof. 


AN ACT. Making speraprstions for sundry civil expenses of the 
‘Government for the fiscal year ending June thirtieth, aaa nae . 
dred and ninety. ee and for other purposes. 


All Bablic Peer neearotans deans a reserved by. Act of Con, 
the President of the United States under the provisions S28 *PpP"9gg4 
of the act approved March third, eighteen hundred and {3° 85, 86). vs 
ninety-one, the orders.for which shall be and remain in’ 
full force and effect, unsuspended and unrevoked, and all 
public lands that may hereafter be set aside and reserved 
as public forest reserves under said act, shall be as far as 
' practicable controlled and_ administered in accordance 
with the following. provisions: a, 

_.No public forest reservation shall be established, except. Forest reser- 


vations, when | 


to improve and protect the forest within the reservation, te be’ estab-_ 
or for the purpose of securing favorable conditions of Used 
_ water flows, and to furnish a continuous supply of timber . 


for the use and necessities. of citizens of the United | : 


States; but it is not the purpose or intent of these provi- 

sions, or of the act providing for such reservations, to 

authorize the inclusion therein of lands more valuable for — 

_ the mineral Seay or for agricultural purposes, than for : 

forest purposes. a | 7 | | 
The Secretary of the Interior may permit, under regu- Use ot tim- 

lations to be prescribed by him, the use of timber: and settiérs, ete. _ 

stone found upon. such reservations, free of charge, by | 

bona fide settlers, miners,. residents, and prospectors for 

eS) for firewood, fencing, ou es mining, Pros 


- ingress of set-. 
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_ pecting, and other domestic purposes, as may be needed - 
_. by such persons for such purposes; such timber to be used 
_ within the State or Territory, respectively, where such 

— reservations may be located. : etiag. oc of 
Nothing herein shall be construed as prohibiting the 
 tilers within egress or ingress of actual settlers residing within the | 


 Heress a nd 


reservations, boundaries of such reservations, or from crossing the 


same to and from their property or homes; and such > 


wagon roads and other improvements may be constructed .- 


thereon as may be necessary to reach their homes and to _ 
utilize their property under such rules and regulations as 

’ may be prescribed by the Secretary of the Interior. Nor 
shall anything herein prohibit any person from entering 
upon such forest reservations for all proper and lawful 


purposes, including that of prospecting, locating, and de- 


veloping the mineral resources thereof: Provided, That 
- such persons comply with the rules and regulations cover- 
ing such forest reservations. | a 
_ a eo ox Oo | ef 
of eestoration, Upon the recommendation of the Secretary of the In- 
agriculturaiterlor, with the approval of the President, after sixty 
miblic domain days’ notice. thereof, published in two papers of general 
--.-_ eireulation in the State or Territory wherem any forest 
reservation is situated, and near the said reservation, any 
public lands embraced. within the limits of any forest . 
reservation which, after due examination by personal in- — 
 spection of a-.competent person appointed for that pur- 
pose by the Secretary of 
better adapted for mining or for agricultural purposes 
than for forest usage, may be restored to the public do- , 
main. And any mineral lands in any forest reservation 
which have been or which may be shown to be such, and — 
subject to.entry under the existing mining laws of the 
_ United States and the rules and regulations applying: 
thereto, shall continue to be subject to such location and 
entry, notwithstanding any provisions herein contained. 


AN ACT Extending the homestead laws and providing for right of — 

way for railroads in the district of Alaska, and for other purposes. - 

Mt pine ‘Seo. 18. That native-born citizens of the Dominion of 
ghts in Alas- es ae a ae ye ae Po . 

ka to native. Canada shall be accorded in said district of Alaska the 

of the Domin same mining rights and privileges accorded to citizens of ° 


ion of Canada. the. United States in British Columbia and the Northwest . 


or persons who have declared. their intention to become 
such, may enjoy in said district of Alaska; and the Secre- 


the Interior, shall be found .. 


tary of the Interior shall from time to time promulgate © 7 


and enforce rules and regulations to carry this provision 
into effect. | os ee 
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AN ACT Making further provisions for a civil government for Alaska, 
| 2% : - and for other. purposes: i ar 
_ Src. 15, The respective recorders shall, upon the pay- ,,What record- 
ment of the fees for the same prescribed by the Attorney- ———___ 
General, record separately, in large and well-bound sepa- oo approved 
rate books, in fair hand: __ arts Guach a ee 
_.. First.: Deeds, grants, transfers, contracts to sell or con- 321, 326, 330). 
_vey real estate and mortgages of real estate, releases of | 
mortgages, powers of attorney, leases which have been 
_ acknowledged or proved, mortgages upon personal prop- 
erty; a s-  @ sopuns 
- Ninth. Affidavits of annual work done on mining: 
claims; 0° > 3! ey é ee 
Tenth.. Notices of mining location and declaratory © 
statements; | 7 
_.. Eleventh. Such other writings as are required or per- 
- mitted by law to be recorded, including the liens of me- — 
chanics, laborers, and others: Provided, Notices of loca- Proviso. 
tion of mining claims shall be filed for record within qm." *™ ® 
ninety days from the date of the discovery of the clam = — 
described in. the notice, and all instruments shall ‘be re- 
corded in the recording district in which the property or ,,,.7bere 12: 
subject-matter affected by the instrument is situated, and cordea. 
_where the property or subject-matter is not situated in | 
any established recording district the instrument affect- 
ing the same shall be recorded in the office of the clerk | 
of the division of the court having supervision over the . 
recording division in which such property or subject- 
matter is situated. = > i Ge eB 
_* * *° Provided, Miners in any organized mining Frovise. 


_ . district. may. make. rules and regulations governing theulations for 


recording of notices of location of mining claims, water *Crrorder. 


rights, flumes and ditches, mill sites and affidavits of 
labor, not in conflict with this act or the general laws of —__ 
the United States; and-nothing in this act shall be-con- . — 
. gtrued so as to prevent the miners in any regularly organ- 
ized mining district not within any recording district 
established by the court from electing their own mining. 
recorder to act as such until a recorder therefor is ap- 
_ pointed by the court: Provided further, All records here- | Records at 
- tofore regularly made by the United States commissioner ghina ” ” 
at Dyea, Skagway, and the recorder at Douglas City, not 
in conflict with any records regularly made with the 
United States commissioner at Juneau, are hereby legal- — 
ized. And all records heretofore made in good faith in 
-any regularly organized mining district are hereby made 
public records, and the same shall be delivered to the re- | 
--eorder for the recording district including such mining 
district within six months from the passage of this act. — 


of Con- ae 


2 apne. ge! 
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Mining laws. Sue. 26. The laws of the United States relating to min- 

. ing claims, mineral locations, and rights incident thereto _ 

_Provisos. are hereby extended to-the district of Alaska: Provided, 

_ . Gold,etc, Ex- That subject only to such general limitations as may be 
plorations on 

Bering Sea. necessary to exempt navigation. from. artificial obstruc- 


tions all land and shoal water between low and mean high 


_. tide on the shores, bays, and inlets of Bering Sea, within — - 


the jurisdiction of the United States, shall ‘be subject to. 
exploration and mining for gold and other precious 
metals by citizens of the United States, or persons who 
| : _ have Iégally declared their intentions to become such, 

Fpiimers' ree under such reasonable rules and regulations as the miners 

- in organized mining districts may have heretofore made 

- ormay hereafter make governing the temporary possession’ 

- thereof for exploration and mining purposes until other- 

fice with Fea. Wise provided by law: Provided further, That the rules - 

eral laws. . and regulations established by the miners shall not be. in 

; conflict with the mining laws of the United States; :and_ 

no exclusive permits shall be granted by the Secretary. of 

War authorizing any person or persons, corporation, or 

las. company to excavate or mine under any of said waters 

Baclaviseper below low tide, and if such exclusive permit. has been 
void, ete. granted it is hereby revoked and declared null and void; 

.... but citizens of the United States or persons who have 

legally declared their. intention to become such shall have 

the right to dredge and mine for gold or other precious _ 

metals in said waters, below low tide, subject to such 

general rules and regulations as the Secretary of War 

- may prescribe. for the preservation of order and the pro- 

tection of the interests of commerce; such rules and regu- 

Jations shall. not, however, deprive miners on the beach 

of the right. hereby given to dump tailings into or pump 

from the sea opposite their claims, except where such 

Coe dumping would -actually obstruct. navigation; and the 

way, ete, not reservation of a roadway sixty feet wide, under the tenth 
a p43, Vol. section of the act of May fourteenth, eighteen. hundred 
and ninety-eight, entitled “An act extending the home- - 


‘stead laws and providing for right of way for railroads 


__ in the district of Alaska, and for other purposes,” shall 


not apply to em lands or town sites. he 
x eo . ae 


ggenee OF Con AN ACT To ratify. an agreement atk the Indians of the Fort Hall 
B PP 1900 Indian Reservation in Idaho, and ane apprepaevon: to carry 


(31 Stat, be the same ‘into effect. 
672, 676, 680). 


Sao. 5. That on the site of the allotments and - 


the preparation of the schedule provided for in the preced- _ a 


ing section, and the classification of the lands as provided 
. | for herein, ‘the residue of said ceded lands shall be opened 
| “1062 stat. L., to settlement by the proclamation of the President, and 


shall be subject to disposal under the homestead, ‘town 7 
site, stone and timber, and mining laws of the ‘United | 


States only, excepting as to price and excepting the six- ~ 
teenth and thirty- sixth sections in ic congressional | 
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| township, eich shall be reserved for common- “school pur; | 
poses and.be subject to the laws of Idaho, ete. | 
And provided further, That all of said-lands within five 


-. miles of the boundary line of the town of Pocatello shall 


be sold at public auction, payable as aforesaid, under the. 
~ direction of the Secretary of the Interior for not lessthan © 
ten dollars per acre: And provided further, That any _ See also act 


_ mineral lands within said five-mile limit shall be dis- froved Mar, 30, 


roved Mar. 3 
posed of under the mineral- land laws of the United aes e Stat. 


States, excepting that the price of such mineral lands 
shall be fixed at ten dollars ‘per acre instead of the oe 


at fixed by the said mineral-land laws. | 


[prsposim10N OF COMANCHE, KIOWA, “AND APACHE LANDS.] © 
Be age me ghee mae: Act -of ‘Con- 
Sec. 6. That should any ‘of fd lads alloted to said F288 a : 
‘Indians or opened to settlement under this act contain see oe 
valuable mineral deposits, such mineral deposits shall be = 
open to location and entry, under the existing mining 
laws of the United States, upon the passage of this act, 
‘and the mineral laws of the United ee are. hereby ; 
extended over r said lands. ca — : 


AN ACT ee caaiag the mining laws to pealine lands. ; 


Be it. ‘enacted by the Senate and House of Representa- ‘Mining laws 
tives of the United States of America in Congress assem= Fendeg £0 5 
- bled,.. ‘hat all unoccupied: public lands of the United = pear meeey 
States containing salt springs, or deposits of salt in any Fan. ai, 1901 
form, and chiefly valuable therefor, are hereby declared UaB), pat et 
to be subject to location and purchase under the pro; 
visions of the law relating to placer-mining claims: Dae = 
vided, That the same person shall not locate or enter more — 
than one claim hereunder. ae | | 


AN ACT Making appropriations: fe this current and contingent ex~ 
-penses of the Indian Department and for. fulfilling treaty stipula-— 
tions with various Indian tribes for the fiscal year ending June 
thirtieth, nineteen hundred and three, and for ‘other. purposes. oat 


Be tt enacted by the Senate and H ouse of Representa: a 
. tees of the United States of America i in pUong ness assem- 
bled, | _ ee | | | 
7 “That the Secretary, of the TitesGe aah the consent Uintah and 
thereto of the majority of the adult male Indians of the wales ee 


_ Uintah and the White River tribes of Ute Indians, to be , Allotment of | 


irrigable land. 
ascertained as soon as practicable by an inspector, shall — 


— cause to be allotted to each head of a family eighty acres 
of agricultural land which can be irrigated and forty 
acres of such land to each other member of said tribes, — 


ao said aos to be made prior: to October first, nine- | 
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: Unallotted teen hundred and three, on whith: age all the unallotted 
to publie do- lands within said reservation shall be restored to the pub- - 


main. cos, . uc domain: Provided, That persons entering any of said. 
Homestead land under the homestead law shall pay therefor at the 

entries. rate of one dollar and twenty-five cents per acre: And 
Minera provided. further, 'That nothing herein contained shall _ 

aaa impair the rights of any- mineral lease which has been 


approved by the Secretary of the Interior, or any permit 
heretofore issued by direction of the Secretary of the In- 
terior to negotiate with said Indians for a mineral lease; — 
but any person or company having so obtained such ap- 
proved mineral lease or such permit to negotiate with said 
Indians for a mineral lease on said reservation, pending — 


such time and up to thirty days before said lands are -— 


_ restored to the public domain as aforesaid, shall have in 
lieu of such lease or permit the preferential right to locate _ 
: =? under the mining laws. not to exceed six hundred and. 
_Rayen Min- forty acres of contiguous mineral land, except the Raven 
ms Company. Mining Company, which may in lieu ‘of its lease locate 
- Applicationone hundred mining claims of the character of mineral 
from gales mentioned in its lease; and the proceeds of the sale of the 


from sales, 
Act. of Con- lands so restored. to. the public domain shall be applied, 


‘May 27. 1902 first, to the reimbursement of the United States for -any 
sea tat. L., moneys advanced to said Indians to carry: into effect’ the 
foregoing provisions; and the remainder, under the direc- 
tion of the Secretary ‘of the en shall be used for the 


_ benefit of sald Indians. | | 


Auisies CA tAN ACT Defining what shall constitute and providing for assess- 


_ required for | oan ments on oil mining claims. 
oil mining 
claims, — 


ek ue eee Be it enacted bt y the Senate and H ouse of Representa- 
gress approved Zives of the United States of America in Congress assem- | 
cs Stat. mr bled, That where oil lands are located under. the provi- 
825). sions of title thirty-two, chapter six, Revised Statutes 
of the United States, as placer mining claims, the annual 

assessment labor upon such claims may be done upon any 

cne of a group of claims lying contiguous and owned by 

_ the same person or corporation, not exceeding five claims 

in all:.Provided, That said labor will tend to the devel- 

_ opment or to determine the oil- -bearing character of such » 
contiguous claims. , | 


AN ACT Making appropriations for the current and eourupent ex- 
penses of the Indian Department and for fulfilling treaty stipula- 


' tions with various Indian tribes for the fiscal’ year ending June ~ es 


thirtieth, nineteen hundred and four, and for other. purposes, | 


Be it- enacted by the Senate and H ouse of Representa- 
teves of the U nited States of America t in » Congress assem : 
Bled, | | : . oon ae 
_Ajncompangre That | in the lands within ne Poemie Wutormalore In- 
vation. “ser dian Reservation, i in the State of Utah, containing gilson- 
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_ ite, asphaltum, elaterite, or other like substances, which Mining . 
were reserved from location and entry by provision in the Burien te den 
_act: of Congress entitled “An act making appropriations 1, 1891, valid, 
for the current and contingent expenses of the Indian ~ | 
Department and for fulfilling treaty stipulations with — 
various Indian tribes, for the fiscal year ending June . 
thirtieth, eighteen hundred and ninety-eight, and for © 
other purposes,” approved June seventh, eighteen hun- __30 Stat, pn 
dred and ninety-seven; all discoveries and locations of ~” ate 
~any such mineral lands by qualified persons prior to Jan- _ 
uary first, eighteen hundred and ninety-one, not pre- 
viously discovered and located, who recorded notices of _ 
such discoveries ard locations prior to January first, . 
eighteen hundred and ninety-one, either in the State of | 
Colorado, or in the office of the county recorder of Uintah . 
County, Utah, shall have all the force and effect accorded _ 


~.. by law to locations of mining claims upon the public — 


domain. All such locations may hereafter be perfected, - | 
and patents shall be issued therefor upon compliance _ Patents to is- 
with the requirements of the mineral-land laws, provided fing ete, af 
that the owners of such locations shall relocate their claims. 
respective claims and record the same in the office of the. 

county recorder of Uintah County, Utah, within nmety = 
days after-the passage of this act. All locations of any claims lo _ 
such mineral lands made and recorded on or subsequent $30 °4 “goa - 
to January first, eighteen hundred and ninety-one, ‘are invalid. | 
hereby declared to be null and void; and the remainder gale of ie- 
of the lands heretofore reserved as aforesaid because of P2inder. of 
- the mineral substances contained in them,inso farasthe ~~ 
same may be within even-numbered sections, shall be sold” 

‘and disposed of in tracts not exceeding forty acres, or a 

quarter of a quarter of a section, in such manner and ~~ 
upon such terms and with such restrictions as may be Restrictions, 
prescribed in a proclamation of the President of the — Act of. con- : 
United States issued for that purpose not less than one $1885 approved 
_ hundred and twenty days after the passage of this act, (32 Stat. L,- 
and not less than ninety days before the time of sale or °°* a 
disposal, and the balance of said lands and also all the _ 
- mineral therein are hereby specifically reserved for future 
~ action of Congress.» Me Ee 


AN ACT For the survey and allotment of lands now embraced within | 
'- the limits of the Flathead Indian Reservation, in the State of Mon-— 
_ tana, and the sale and disposal of all.surplus lands after allotment. 


‘Sno. 5. That said commissioners shall then proceed tO Cieads Pa | 


personally inspect .and classify and appraise, by the fom, ete, of | , 
smallest legal subdivisions of forty acres each, all of the ae, 


-- remaining lands embraced within said reservation. In 
‘making such classification and appraisement said lands 
shall be divided into the following classes: First, agri-— 


cultural land of the first class; second, agricultural land . 
of the second class; third, timber lands, the same to be 
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lands more valuable for their timber than for any other 
. purposes fourth, mineral: lands; and fifth, grazmg lands. _ 


% _ * | ae ok ; 7 Ok 


| Disposal of xo, 8. That when said commission shall have com- 
_ pleted the classification and appraisement of all of said  ~ 


lands. 


lands and the same shall have been approved by the Sec- 
retary of the Interior, the land shall be disposed of 
under the provisions of the homestead, mineral, and 


‘Timber and town-site laws of the United States, except. such of said 


school Ian ds 


excepted. lands as shall have been classified as timber lands, and 


excepting sections sixteen and thirty-six of each town- 


ship, which are hereby ee to the State of Montana 7 


for school purposes. ie 


OR re es i 


Mineral land Sno. 10. "That only mineral entry may be aden on seh 
ines of said lands as said commission shall designate and 


classify as mineral under the general provisions of. the 
‘Inining laws of the United States, and mineral entry may 
also be made on any. of said lands whether designated 
by ‘said commission as mineral lands or otherwise, such 


classification by said: commission being only prima facie . 


| evidence of the mineral or nonmineral character of the 
Proviso, same: Provided, That no such mineral locations shall be 


soe oF Can. permitted upon any. lands allotted in severalty to aD. 
gress approved [ n. , . 

Apr. 23, 1904 ndia . 

ne “" AN ACT Lane ratify wad dada an ‘agreement with the Indians of the 
| Crow Reservation, in Montana, and making appropriations to carry 


| the same into effect, 


oe | oo *f cae ae -  # 


‘Town-site cue 5 + & And provided further, That hie rics: 


and mineral 


lands, of said lands shall be four dollars per acre, when entered 
Act of Con under the homestead laws. * * * Lands entered - 


gress approved 


$53), ‘for in amount and manner as provided by said laws, but 


» 


in no event at a less price than that fixed herein for such — 


lands, if entered under the homestead laws. oF 


AN ACT To Shouse the sale and disposition. of | surplus or. un- 
allotted lands of the Yakima Indian. Reservation, in oe mite of 


_ Washington, | a 


Appraisal of Sue. 3. That the maida: of ihe Tange of said 3 reserva-. 
ands; te. si  tion—that is, the lands not allotted and not reserved— _ 
a - shall be classified under the direction of the Secretary. of — 

the Interior as irrigable lands, grazing lands, timber 


- lands, or arid lands, and shall be appraised under their 
_. appropriate classes by legal subdivisions, with the excep- 


tion of the mineral lands, which need not be appraised, ._ 
and the timber on the lands classified as timber lands ; 


shall be appraised separately from the land. The basis 


for the appraisal of the timber shall be the amount of. 


Apr. 21, ae under the town-site and mineral land laws shall be paid» 


ek 
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| standing merchantable abet Be which shall ne = 


7 ascertained and reported. — 


a The lands classified as ‘mineral lands shall be. subject “Mine Bad 

_.to location and disposal under the mineral-land laws of saat 
the United States: Provided, Tliat lands not classified as Pr ovisos. oe 

_ mineral may also be located and entered as mineral lands, cixesitied os 

subject to approval by the Secretary of the Interior and ™ineral lands. 

conditioned upon the payment, within one year from the 

date when located, of the appraised value of the lands’ 

_ per acre fixed prior to the date of such location, but at = 

not less than the price fixed by existing law for mineral Restriction. 

lands: Provided further, That no such mineral locations Act of Con. 


gress approved — 


shall be permitted on any lands allotted to Indians in fee? St 190 
severalty 0 or reserved AOR any, PUD ee as a author- 505). Bia 
: ized. | 


.. AN ACT To ratify and amend an agreement with the Indians residing 
on the Shoshone or Wind River Indian Reservation in the State of 
Wyoming and to make appropriations for. carrying the same into 
effect. 


a *% ‘% oe * : 
Suc. 2. “That thé jonas neded t to the United: States aaa Opening ot 
the said agreement shall be disposed of under. the pro- 7% * &"'¥. 
visions of the homestead, town-site, coal, and mineral. - 
_ land laws of the United States and shall be opened to | 
- settlement and cad Py ee of the Presi- Proclamation. 
dent. aoe | as * AG ce ye ca : 


~ Lands entered tinder the town- -site, eal, ‘and. Town-site, 


als 
- 7 


HH 


coal, and mWin- . 


mineral iat laws shall be paid for in amount and man- erai’ entries, 
ner as provided by said laws. Notice of location of all - 
mineral entries shall be filed. in the local land office of. 

the district in which the lands covered by the location 

‘are situated, and unless entry and payment shall: be made. 

within three years from the date of location all rights 

thereunder shall cease; * * that all lands, except Act of Con. — 
Inineral and coal lands, herein ceded. Temaining undis- Mane B 150S. 
- posed of at the expiration of five years from the opening {33, Stat. fae, 
of said lands to entry shall be sold-to the highest bidder ~ : 
for cash at not less than one dollar per acre under rules 
- and une aera to be: oe PY the Secretary of.the 
Interior. = : 


AN ACT To eee the. sale ‘and pase. of surplus or un-— 
- allotted lands of the diminished Colville Indian Reservation, in 
ehe: State of Washington, and for other purposes. 


Sno, 3. That upon-the completion of said allotments to, Mineral. 
said Indians the residue or surplus lands—that i Is, lands’ aay es of Cons. 


not allotted or reserved for Indian school, agency, or St55 approved 


other purposes—of the said diminished Colville Indian. a a 


~ Reservation shall be classified under the direction of . a 
ia 4631" —vVOL 441518 . 
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| Secretary of the Interior as irrigable inde grazing 
. lands, timber lands, mineral lands, or arid lands, and | 
shall be appraised under their appropriate classes by 
’ legal subdivisions, with the exception of the lands classed 
as mineral lands, which need not be appraised, and which 
shall be disposed of under = aie mining laws of the 
' United States. — a 


. AN ACT Making appropriations for the current. and contingent ex- 
penses of the Indian Department, for fulfilling treaty stipulations. 
with various Indian tribes, and for other purposes, for the fiscal . 
year ending June thirtieth, nineteen hundred and seven. 


[couur D'ALENE INDIAN LANDS.] — 
of ae eo | x ae x a. 


Mineral." * * Provided further, That the general mining 
MO a alee laws of the United States shall extend after the approval 
gress approved of this act to any of said lands, and mineral entry may 
1 st nee be made on any of said lands, but no such mineral selec- 

36). tion shall be permitted. upon any lands allotted in sev-.— 
Coal ana oi Cralty to the Indians: Provided further, That all the 
‘deposits re-coal or oil deposits in or under the lands on the said 
reservation shall be and remain the property of. the 
United States, and no patent that may be issued under 

_ the provisions of this or any other act, of Vongress shall 

convey any title thereto. : —- 


- Act of Con- AN ACT To amend the laws governing. labor or improvements upon 
gress approve ed 
7. + mining ‘claims in Alaska. 


(35 Stat: L., 
1343). Bett gniea by the Senate and- House of Représenta- | 


Annual im- tives of the United States of America in Congress assem- 
ce wecaned bled, That during each year and until patent has been 
on miningissued therefor, at least one hundred dollars’ worth of 
clams. ~__ Jabor shall be performed or improvements made on, or 

for the benefit or development of, in accordance with © 
| ' existing law, each mining claim in the district of Alaska 

Piling afi- heretofore or hereafter located. And the locator or 
_ davits. —_ - owner of such claim or some other person having know!l- 
- edge of the facts may also make and file with the said - 


| recorder of the district in which the claims shall be situate . 


an affidavit showing the performance of labor or making © 
of improvements to the amount of one hundred dollars 


as aforesaid and specifying the character and extent of 


—.  guch work. . Such affidavit shall set forth the following: 
Contents. First, the name or number of the mining claims and. 
“where situated; second, the number of days’ work done ~ 

| and the character and value of the improvements placed 
+ thereon; third, the date of the performance of such labor - - 

- and of making improvements; fourth, at whose instance _ 

- the work was-done or the improvements made; fifth, the 
actual amount paid for work and improvement, and by 

| _whom paid when the same was not done by the owner. | 
Prima facieSuch affidavit shall be prima facie evidence of the per- — 


evidence of formance of such work or making of such improvements, 


performance of 


- Work, ete, but if such affidavits be not filed ae the time a bY 
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this act the burden of proof shall be upon the claimant, to 
establish the performance of such annual work and im- ss 
provements. And upon failure of the locator or owner vorfeiture _ 


- of any stich claim to comply with the provisions of this — 


act, as to performance of work and improvements, such | 
claim shall become forfeited and open to location by 
others as if no location of the same had ever been made. | 
The affidavits required hereby may be made before any ooiicer before © 
‘officer authorized to administer oaths, and the provisions whom Ra ae 
_ of sections fifty-three hundred and ninety-two and fifty- made, 7 
_ three hundred and ninety-three of the Revised Statutes 5393, oy ee 
are hereby extended to such affidavits. Said affidavits 145. : 
shall be filed not later than ninety days. after the close of | Time of fil- — 
the year in which such work is performed. | as 
Src. 2. That the recorders for the several divisions or Fee, | 
districts of Alaska shall collect the sum of one dollar and : 
fifty cents as a fee for the filing, recording, and indexing 
said annual proofs of work and improvements Bor each — 
claim, SO recorded. 7 4 | | 


AN ACT Mutherieing a resurvey of certain Mawisbios in the State of 
Wyoming, and for other purposes. 


[RITTER RGOT VALLEY, MONTANA, I 


seuce LL. That all the provisions of the mining ‘law of Mining laws 
extended to 


the United States are hereby extended and made ap- lands. 

plicable to the undisposed-of lands in the Bitter Root Act of Con: 
Valley, State of Montana, above the mouth of the Lo Lo ey ao. be 
Fork of the Bitter Root River, designated in the act of $2 467). Stat. e 


June fifth, eighteen hundred and seventy-two: Provided, 


~. That all mining locations and entries heretofore made or — 


attempted to be made upon said lands shall be determined ~ 
by the Department of the Interior as if said lands had 
been subject to mineral location and entry at the time © 
such locations and entries were made or attempted to be 
made: And provided further, That this act shall not be 
_applicable to lands withdrawn for administration sites 
for use of the Forest Service. | 


AN ACT For relief of applicants for mineral surveys. : 


Be tt enacted by the Senate and H ouse of Representa- ope aca” 


fies of the United States of America in Congress assem- ae 


bled, That the Secretary of the Treasury be, and he is YON 26 (pian: 

hereby, authorized and directed to pay, out of the moneys gress approved 

_ heretofore or hereafter covered into the Treasury from (se gy. ay | 
deposits made by individuals to cover cost of work per- 645). | 


formed and to be performed in the offices of the United 


_ States surveyors general in connection with the survey of — - 


mineral lands, any excess in the amount deposited over 


— and.above the actual cost of the work performed, includ- | 


ing all expenses incident thereto. for which the deposits 
were severally made or the whole of any unused deposit; 
and such sums, as the several cases may be, shall be 
‘. deemed to be peace and Penmancpey appropriated for . 
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that purpose. Such repayments shall be ade to the | 
‘person or persons who made the several deposits, or to 
his or their legal representatives, after.the completion or 
abandonment of the work for which the deposits were. 
‘mnade, and upon an account certified by the surveyor gen- 
_ eral of the district in which the mineral land surveyed, or | 
sought to be surveyed, is situated and EPDLOVEE by the 
Commissioner of the General Land Office. — : 


AN ACT Extending the. time for final entry of matreral eisai within 
the Shoshone or Wind River Reservation in Wyoming. 


Time ex- Le tt enacted by the Senate and House of Representa- 
Peay tives of the United States of America in Congress assem- 
Act of Con: bled, That section two of chapter fourteen hundred and _ 
ep. spe taps fifty- two of the Statutes of the Fifty-eighth Congress 

§26) 5b» (United States Statutes at Large, volume thirty-three, 
> ‘part one), being “An act to ratify and amend an agree-. 

- ment with the Indians residing on the Shoshone or Wind - 

River Indian Reservation, in the State of Wyoming, and | 
to make appropriations to carry the same into effect,” be, 
and the same is hereby, amended so that all claimants and 
locators of mineral lands within the ceded portion of said 
reservation shall have five years from the date of location 
within which to make entry and. payment instead of three 

- years, as Now provided by the said act. 


AN ACT Extending the tine in which to file adverse claims and insti-~ 
tute. adverse suits agama mineral entries in the District of Alaska, 


Time ex Be it enacted by the Senate and, H ouse of epee. 
tended for Al teves of the United States of America in Congress assem- 
mineral claims, bled, That. in the District of Alaska adverse claims au- 

7 ar ae aska. thorized and provided for in sections twenty-three hun- 


| Be use” PP dred and twenty-five and twenty-three hundred and 


Act of Con- twenty-six, United States Revised Statutes, may be filed -_ 


Fane caettt at any time. during the sixty. days’ period. of publication 


une 
488) Stat... or within eight months thereafter, and the adverse suits _ 


authorized and provided for in section twenty-three hun- 

dred and twenty-six, United ‘States Revised - Statutes, 

may be instituted at any time within sixty days after the 
. filing of said claims 1 in the local land office. - ha 


AN ACT To suthieciee the President of the United Ree to make - 
withdrawals of- public lands: in certain cases. | ’ 


Temporary’ Be é enacted by the Senate ond H Ouse of Repieietas 


Pe ree tives of the United States of America in Congress assem- 


President for 

Da ee i- dled, That the President may, at any time in his discre- 

authorized. ‘tion, tempor arily withdraw from settlement, location, | 
sale, or entry any of the public lands of the United 


States, including the District of Alaska, and reserve the 


same for water- -power sites, irrigation, classification of _ 


lands, or other public purposes to be specified in the — 
orders of withdrawals, and such withdrawals or reserva- 7 
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~ tlons ‘ahail remain in eons until revoked by. him. or r by. an 
act of Congress. — 

“SEo. 2.7 Th at all lands withdrawn under the provisions. Min: 
"oe this act shall at all times be open to exploration, dis- te ca confine 
covery, occupation, and purchase, under the mining laws 
of the United States, ; so far as the same apply to minerals Exceptions, 
other than coal, oil, gas, and phosphates: Provided, That  Provisos. 
ithe rights of any person who, at the date of any order of — 
withdrawal heretofore or hereafter made, is a bona fide, Rights of 
occupant or claimant of oil or gas bearing lands, and who, gas claimants. 
at such date, is in diligent prosecution of work leading to | , 
discovery of oil or gas, shall not be affected or impaired 
by such order, so long as such occupant or claimant shall 
continue in diligent prosecution of said work: And pro- 5 A A aa 
—wided further, That. this act shall not be construed asa” 
recognition, abridgment, or enlargement of any asserted 
_ «rights or claims initiated upon any oil or gas bearing 
_ lands. after any withdrawal of such lands made prior to | | 
_the passage of this act: And provided further, That there Homeésteaa, 
shall be excepted from the force and. effect. of any with- moatsescepted. | 
drawal made under the provisions of this. act -all lands pe 
which are, on the date of such withdrawal, embraced in 
any lawful homestead or desert-land entry theretofore 
made, or upen which any valid settlement has been made > 
and is at said date being maintained and perfected pur- 
suant to law; but the terms of this proviso shall not con- 
tinue to apply to any particular tract of land unless the 
entryman or settler shall continue to comply with the 
-law under which the entry or settlement was made: And - —— - 

provided further, That hereafter no forest reserve shall am 

e created, nor shall any additions be made to one hereto- reserves. 

fore created within the limits-of the States. of Oregon, ss 
Washington, Idaho, Montana, Colorado, or Wyoming, Rep.ort of: 


except by act of Congress, © rer ia to 


Seo..3. That the Secretary of the Interior shall report Act of Con 


all such withdrawals to Congress at. the beginning of its tune 2B Tet0 


next regular session after the > date of the withdrawals. Cee 


AN ACT To protect sie. locators in. 60d faith of oil: and. gas lands. 
_ who. shall have effected an actual discovery of oil or gas on the 
public lands of the United States, or their successors in interest. 


Be it enacted. by the Senate and House of Representa- Locators | of 
tives of the United States of America in Congress assem- oe agi 
_bled, That in ‘no case shall patent be denied to or for any,, Patong «not | 
lands heretofore located or claimed under the mining solelyfortrans- 
laws of the United States containing petroleum, mineral {yore tte. 
oil, or gas solely because of any transfer or.assignment. == 
thereof or of any interest or interests therein by the 
~ original locator or locators, or any of them, to any 
qualified pergons or person, or corporation, prior to dis- 


covery of oil or gas. therein, but if such claim is in all 


: 1 Sec. 2 amended by act of Aug. 24, 1912, to permit exploration, location, and. purchase 
“<- of lands coneaiine mie te eerOns minerals only. See pp. salad  % 
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: other respects valid sad regular, oats ‘therefor. not 

Proviso,  @Xceeding one hundred and sixty acres in any one claim > 
Condition. - shall issue to the holder or holders thereof, as in other | 
gress approved cases: Provided, however, That such. lands were not at 
ey a, PL the time of inception of development on or under such. 
1015). “claim withdrawn from mineral entry." | 


AN ACT To modify and amend the mining — in their application 
_to the Territory of Alaska, and for other purposes. ; 


Ans. 3 Be it enacted by the Senate and House of Teena . 
. tives of the United States of America in Congress assem- 


Association bled, That no association placer-mining claim shall here-  _ | 


| aitns limite after be located in Alaska in excess of forty acres, and on. 
 peassessmentevery placer-mining claim hereafter located. in Alaska, - 
- and until a patent has been issued therefor, not less than 
- one hundred dollars’ worth of labor shall be performed 
--or improvements-made during each year, including the 
_year of location, for each and every. twenty acres or ex- . 
>. geass fraction thereof. 
Location by SEC. 2. That no: person shall hereafter locate any 
‘attorneys, placer-mining claim in Alaska as attorney for another 
unless he is duly authorized thereto by a power of: 
attorney in. writing, duly acknowledged and recorded in . 
7 any recorder’s office in the judicial division where the 
Restriction. location is made. Any person so authorized may locate — 
| placer-mining.claims for not more than two individuals | 
or‘ one association under such power of attorney, but no 
such agent or attorney shall be authorized or permitted 
to locate more than two placer-mining claims for any one 
principal or association during any calendar month, and 
no placer-mining claim shall hereafter be located in 
Alaska except under the limitations of this act. 

‘ Numb er of Sec..3. That no person shall hereafter locate, cause. or 
ed. ~~ procure to be located, for himself more than two placer- 
 Owneship, Mining claims in any calendar month: Provided, That 
| ~ . one or both of such locations may be included in an. 
—. association claim. | 
eis’ 2 297. Suc. 4. That no placer-mining claim hereafter located 7 
in Alaska shall be patented which shall contain a greater 
area than is fixed by law, nor which 1 is longer than three 3 

| ae ie times its greatest width. —— 
s _. Sec. 5. That any placer- -mining claim attempted to. be 


lations, 


gress app om located. i in violation of this act shall be null and void, 
Aug. 1912 and the whole area thereof may be located by any quali- : 


$15, sae * fied locator as if no such prior attempt had: been made. 


: ‘Withdrawals AN ACT To amend section two of an act to aeenoae the President | 
eae, of the United States to make withdrawals of public lands in certain 
cases, approved June twenty-fitth, nineteen hundred and ten. 


36, De . « 

| Be it enacted by the Senate and House of Representa- 

tives of the United States of America in Congress assem- 
bled, That section two of the act of Congress approved i 


1 Act amended by act of Aug. 25, 1914 (38 Stat. L., 708); by adding another seetinn: | 
thereto, permitting agreements with Government. for ‘working a. oil or gas lands 
Drior to issue of patent (See pp. 281~—282.) 
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J une twenty- fifth, nineteen hundred and ten (Thirty- e 

sixth Statutes at Larg ge, page.eight hundred and forty- 
_ seven), be, and the same hereby is, amended to read as 

- follows: | - 
“Sec, 2 That all lands withdrawn under the provl- Mining rights 

sions of this act shall at all times be open to exploration, comme 
- discovery, occupation, and purchase under the mining | Se 
laws of the United States, so far as the same apply to 


-metalliferous minerals: Provided, That the rights of P roots 3 of 


any person who, at the date of any order of withdrawal bona Ade oil or me 


heretofore or hereafter made, is a bona fide occupant or 228 claimants. 
claimant of oil or gas bearing lands and who, at such 
date, is in the diligent prosecution of work leading to the _ 
_ discovery of oil or gas, shall not be affected or impaired 

by such order so long as such occupant or claimant shall — | 
continue in diligent prosecution of said work: Provided Stat ns ae 
further, That this act shall not be construed as a recogni- °°" “"" 
tion, abridgment, or enlargement of any asserted rights 
or claims initiated upon any. oil or gas bearing lands te, oF 
after any. withdrawal of such lands made prior to June = ,_— 
twenty-fifth, nineteen hundred and ten: And provided “an nee 
further, That there shall be excepted from the force and affected. : 
effect of any withdrawal made under the provisions of 
this act all lands which are, on the date of such with- | 
drawal, embraced in any lawful homestead or desert-land 
entry theretofore made, or upon which any ‘valid settle- 
ment has been madeand is at said date being maintained — 
_ and perfected pursuant to law; but the terms of this pro- | 
viso shall not continue to apply to any particular tract of Goation of 
land ‘unless the entryman or settler shall continue to com- forest reserves. . 
ply with the law under which the entry or settlement was "7" Vol: 34 re 
made: And provided further, That hereafter no forest 271. 
reserve. shall be created, nor shall any additions be made Act of Con- 
to one heretofore created, within the limits of the States {ess 32°"(5f3. 
- of California, Oregon, ‘Washington, Idaho, Montana, ar Stat. L., 
Colorado, or Wyoming, except by act of Congress.” aes 


AN ACT To amend section twenty-three handed ind twenty- fear of 
| the Revised. Statutes of the United States relating to jnining claims. 


| Bett enacted by the Senate and H ouse of Representa- Alaska. 
tives of the United States of America in Congress assem- ware ssment : 


_ bled, That the provision of section twenty-three hundred tn Cla Se 
eninsula, 


and ‘twenty-four of the Revised Statutes of the United remitted for | 


‘States, which requires that on each claim located after {2 gs sec. 
the tenth day of May, eighteen hundred and seventy-two, 2324, p. 165" | 
and until patent has been issued therefor, not less than : 
$100 worth of labor shall be performed or improvements _ 
made during each year, be suspended for the year nine- — 
teen hundred and thirteen as to_mining claims situated - 
on Seward Peninsular, in the district or Territory of 
Alaska west of longitude one hundred and fifty-eight — 
west and north of latitude sixty-four, so that no mining _ 
claim which has been regularly. located and. recorded as. 
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required by the local laws and mining raisins nan 


such area so described shall be subject to forfeiture for 


nonperformance of the annual assessment for the year 


BOeRO> a, _uineteen hundred and thirteen : Provided, That the claim-_ 


Notice re 


- quired. ant or claimants of any mimin location in order to se-~ 
cure the benefits of this Act sha!l cause to be recorded in 
_the office where the location notice and certificate is filed — 


on or before December thirty-first, nineteen hundred and 
thirteen, a notice that he. she, or they i in good faith intend 
Limited toto hold or work said claim: And provided further, That 


s fied 
_ Specied area: this amendment shall i in no way annul, modify, or repeal 


eee approved said section as to any mining claims, either j in,the district 


—. Dee. 1913 of Alaska or elsewhere, except those said mining claims a 


$35). stat L, ‘within the area herein particularly described. 


AN ACT To provide for agricultural. entry of lands Sida. classi- 
‘fied, or reported as containing pheseasts) nitrate, ae a oil, gas, 
or asphaltic minerals, — 


Matry of Be it enacted by the Senate ona #H ouse ‘Of Benesssiae : 
classited  n0n- tives of the United States of America in Congress assem- 


metalli min- 
eral lands for bled, That lands withdrawn or classified as phosphate, 


pee ee nitrate, potash, oil, gas, or asphaltic minerals, or which 
are valuable for those deposits, shall be subject to appro- 
- priation, location, sélection, entry, or. purchase, if other- 
wise available, under the nonmineral land laws of the 
United States, whenever such location, selection, entry, 
- ___ or purchase shall be made with a view of obtaining or 
served. te passing title with a reservation to the United States of the 
deposits on account of which the lands were withdrawn 

| or classified or reported as valuable, together with the 
ibe Set em right to prospect for, mine, and remove the same; but no 
| desert. entry made under the provisions of this act shall 

- Proviso, | contain more than one hundred and sixty acres: Pro- 


application, ” wided, That all applications to locate, select, enter, or 


and reservations of this act.. 


Issue of con- Spo, 2. That upon. satisfactory proof of full compli- : 


ditional pat- 


ent. ance with the provisions of the laws under: which the 


location, selection, entry, or purchase is made, the locator, 


selector, entryman, or purchaser shall be entitled to a 


patent to the land located, selected, entered, or purchased, 


which patent. shall. contain a reservation to the United 


. States of the deposits on account of which the lands -so 
_ patented were withdrawn. or classified or reported as 


, purchase under this section. shall state that the same are. 
-. made in accordance with and subject to the provisions 


valuable, together with the. right to prospect for, mine, . | 


and remove the same, such deposits to be subject to dis- 
posal by the United States only as shall be hereafter 


Bond 
prospecting. 
| 7 quire the reserved deposits may enter upon said lands 


for expressly directed by law. Any person qualified to ‘ac-. 


with a view of prospecting for the same upon the ap- 


proval by the Secretary of the Interior of a bond or 
7 undertaking to be filed with him as iar for the pay: 
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ment of: all damages to the crops and improvements on 
- such lands by reason of such. prospecting, the measure - 
of any such damage to be fixed by agreement of parties 
or by. a court of competent jurisdiction. Any person: who Mining en- 


has acquired from the United States the title to or the ‘es permitted. | 


right to mine and remove the reserved: deposits, should — 
the United States dispose of the mineral deposits in 


lands, may reenter’ and occupy so much of the surface 


_ thereof as may be required for all purposes reasonably = 
incident to the mining and removal of the minerals there- 
from, and mine and remove such minerals, upon payment _ 
of damages caused thereby to the owner of the land, or — 
upon giving a good and sufficient. bond or undertaking 
_ therefor in an action instituted in any competent court : 
to ascertain and fix said damages: Provided, That noth- Proviso. _ 
ing herein contained shall be held to deny or abridge the as Ere 
right to present and have prompt consideration of ap- flea tion. classi 
plications to: locate, select, enter, or purchase, under the 
land laws of the United States, lands which have been — 
withdrawn. or classified as phosphate, nitrate, potash, — 
oil, gas, or asphaltic mineral lands; with a view of dis-. | “y 
proving such classification and: securing patent. without Fo or subse 
reservation, nor shall persons who have located, selected, drawals.. mee 
entered, or purchased lands subsequently withdrawn, or 
classified as valuable for said mineral deposits, be de 
barred from the privilege of showing, at any time be- | 
_ fore final entry, purchase, or approval of selection or lo-- 

cation, that the lands entered, selected, or located are in | 
fact nonmineral in character. | eS at 

Szc. 8. That any person who has, in wood! faith, lo- Eon ditional 
cated, selected; entered, or purchased, or any person. Whopsten ts for. 
shall “hereafter locate, select, enter, or purchase, under gentle wie 
the nonmineral land laws of the United States, any lands sa aac 
which are subsequently withdrawn, classified, or re-. | 
ported as being valuable for phosphate, nitrate, potash, 
oil, gas, or asphaltic minerals, may, upon application  ~ 
therefor, and making satisfactory proof of compliance — Gs 
with the laws under which such lands are claimed, re-. Reservation — 
ceive a patent, therefor, which patent. shall contain a fT ™™™e — 
reservation to. the United States of all deposits on ac- - oe 
-_ count.of which the lands were withdrawn, classified, or See appeay cd... 
reported as being valuable, together with the right to Bie dee. 1o14 
prospect. for, mine, and remove the same. — eee \ 5° se 


7 AN. ACT To amend: an Act entitled “An Act. to. protect ‘the locators a: 


in. good faith of oil and gas lands who shall have effected an actual — 


discovery of oil or gas on the public lands of the United States, or 
their successors. in interest’ - ePpiOyes March second, nineteen hun-. 


. . * dred and eleven. 


Be it enacted es the aie and HE ouse of kali. _jbocators of 


mineral oiland 


tives of the United States of America in Congress assem- £05 Jands... a 

~ bled, That an act entitled “An act. to protect the locators 1018, aménd: 
in good faith of oil and gas lands who shall have effected &4 : 
an. actual Ney: of oil or gas on the public lands of 
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the United Sie or their successors in ‘aparese ” ap- 
proved March second, nineteen hundred and eleven, os 

: amended by adding. thereto the following section: 
Agreements “Sec. 2, That where applications for patents have been | 
served tangs or may hereafter be offered for any oil or gas land in- 


., Served lands 


prior to issuecluded in an order of withdrawal upon which oil or gas | 
of patents. 
7 _ . has heretofore been discovered, or is being. produced, or 

upon which drilling operations were in actual progress 


on October third, nineteen hundred and ten, and oil or 


- gas is thereafter discovered thereon, and where there 

has been no final determination by the Secretary of the 
_ Interior upon such applications for patent, said Secre- 
tary, in his discretion, may enter into agreements, under - 
such conditions as he may prescribe with such appli- 
| cants for patents in possession of such land or any por- | 

7 Disposal | 0 of tions thereof, relative to the disposition of the oil or gas 
tnder. produced therefrom or the proceeds thereof, pending 
| final determination of the title thereto by the Secretary 
of the Interior, or. such other disposition of the same as 
may be authorized by law. Any money which may ac- 
crue to the United States under the provisions of this 
ands in na. act from lands within the Naval Petroleum Reserves 
reserves, shall be set aside for the needs of the Navy and deposited 
Re hea ‘in the Treasury to the credit of a fund to be known as 
eo ct on tne Navy Petroleum Fund, which fund shall be applied 
‘Aug. 25, 1914 to the needs of the Navy as Congress may. from time to 


| (3 Stat. “time direct, by appropriation or otherwise.” 


AN ACT Providing for ne amuendee and asso of certain lands 
containing the minerals kaolin, kaolinite, fuller’s earth, china clay, 
and ball clay, in Tripp County, formerly - a part of the Rosebud ae 
dian Reservation in South Dakota. 


Public lands. Be 2& enacted by the Senate and House ae Betpeienii: | 
low tes fu tives of the United States of America im Congress assem- 
lin, ete, ondled, That all lands containing the minerals kaolin, kao- 

: Se ics linite, fuller’s earth, china clay, and ball clay, in Tripp. 

7 pee 8: County in what was "formerly within thé Rosebud Indian 

can ' Reservation in South Dakota, as have heretofore been 
opened to settlement and entry under acts of Congress: — 
which did not authorize the disposal of such. mineral - 
lands, shall be open to exploration.and purchase and be — 


‘disposed of under the general provisions of the mining | ge 


- laws of the United States, and the proceeds arising there- 

from shall be deposited in the Treasury for the same pur- _ 
pose for which the proceeds arising from the peel of 
other lands within the reservation in which such mineral- — 


Provisos, bearing lands are located were deposited: Provided, That 


tion. 
| eate-or enter more than one claim, not exceeding one hun- 


- price, nimum dred and sixty acres in area, hereunder: Provided further, — 
aaa. ‘That none of the lands or mineral deposits, the disposal of — 
which is herein provided for, shall be disposed of at less. 


Area resiric-the same person, association, or corporation shall not lo=.. & « 
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price than that fixed by the applicable mining or coal-_ Act of Con: 
_ land laws, and in no instance at less than their appraised fan* {PP tots” 


value, to be determined by the Secretary of the Interior. (38, Stat. ly 


7 AN ACT Validating locations of deposits of phosphate rock. héreto- | 
fore made in good faith under the placer-mining laws of the United | 
States, | | Ss | ots _ 


Be it enacted by the Senate and House of Representa-— Public lands, — 


tives of the United States of America in Congress assem- tions for phos- 


bled, That where public: lands containing deposits of Ppate,rock val: 

_ phosphate rock have heretofore been located in good 

faith under the placer-mining laws of the United States . 

end upon, which assessment. work has been annually per- 

formed, such locations shall be valid and may be perfected 
under the provisions of said placer-mining laws, and pat- 

_ ents, whether heretofore or hereafter issued thereon, shall 
give title to and possession of such deposits: Provided, Areveei a 
‘That this act shall.not apply to any locations made sub- restrictea. ~~ 
sequent to the withdrawal.of such lands from location, == 
nor shall it apply to lands included in an adverse or con- ,,Act of Con: 

flicting lode location unless such adverse or conflicting Jan. 11, 1915 

location is abandoned. ~ — . | 85°". Se 


SPECIAL ACTS. 


The act of March 2, 1907 (34 Stat. L. , 1232), eee 4. , provides that 
the surveyor general of Alaska, under ‘the direction of the Secretary | 
-of the Interior, shall furnish receivers a suflicient quantity of num- 
bers to be. used in the different classes of official surveys that may be 


made in the Nome and Fairbanks land districts to meet the require- — we 


ments thereof, authorizes receivers to furnish numbers for official - 
surveys and an. order directing surveyor to make same, such applica- 


tion order and the fee required to be paid to the surveyor general . — 
_ shall be transmitted to the surveyor general, and provides that all — 


surveys thus made shall be approved by the surveyor general as at 
present.. ; 

The act of May of, 1908 (85 Stat., 317, 865), prohibited mining | 
locations thereafter within the Mount Rainier ‘National Park, but 
prior valid existent claims were not affected. 

Sections 7, 8, and 12, of the act of May 30, 1908 (35 ‘Stat.. 558), 
provides for ‘the extension. of the mineral land laws to the classified. 
_ surplus lands of the Fort Peck Tndian Reservation, in the State of 

Montana. 

The act of May 11, 1910 (36 Stat. , 354), provides for the. estab- 
lishment of the. Glacier National Park, in Montana, and reserves . 

and withdraws from occupancy or disposal under any of the land 


jee laws of the United States the lands therein, but protects valid exist- 


ing claims and locations. — 

‘The act of June 7, 1910 (36 Stat., 459), provides for the granting 
of public lands to certain cities and towns.in the State of Colorado 
for public park purposes and reserves to the United States the oil, 
coal, and other mineral deposits in such lands. 

The act of June 25, 1910 (36 Stat. , 848), contains provisions for 
| the establishment and enforcement of miners? * labor liens in the Terri- 


. tory of Alaska. 


The act of September 30, 1913 (38 Stat. L., 113), wueionies the 


President to provide a method for opening publig lands restored from 
reser vatlons, etc. ate 
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REGULATIONS. 
| NATURE AND EXTENT. OF MINING CLAIMS. 
| placers. - 
Lode Claims. 


6, The status. of ig claims located or patented previous to the 


aL Mining claims are of. two distinet, classes: ‘Lode claims | and - “ 


10th day of May, 1872; is not changed with regard to their extent — _- 


_ along the lode or width of surface; but the claim is enlarged by sec- 
tions 2322 and 2328, by investing the locator, his heirs or assigns, 
with the right to follow, upon the conditions stated ther ein, all veins, 


lodes, or ledges, the top or apex of which lies inside of the surface es 


lines of his claim. | 
_ 8. It is to be distinctly raiderseacd, however that the law limits. tlie 
 ~possessory right to veins, lodes, or ledges, other than the one named. 
im the original location, to such as were not adversely claimed on May 
_ 10, 1872, and that where such other vein or ledge was so adversely 
claimed at that date the right of the party so adversely claiming. 
is in no way impaired by the provisions of the Revised Statutes. 

4. From and after the 10th May, 1872, any person who is a citizen: 
of the United States, or who has declared his intention to become a 
citizen, may locate, record, and hold a mining claim of fifteen hun- 

. dred linear feet along the course of any mineral vein or lode subject 
to location; or an association of persons, severally qualified as above, 
may make joint location of such claim of fifteen hundred feet, but in 
- no event can a location of a vein or lode made after the 10th day of 
May, 1872, exceed fifteen- hundred feet along the course thereof, 
whatever may. be the number of persons composing the association. ._ 

5. With regard to the extent of surface ground adjoining a vein 
or lode, and claimed for the convenient working thereof, the Revised. 
.. Statutes provide that the lateral extent of locations of veins or lodes 
made after May 10, 1872, shall in no case exceed three hundred feet 
on each side of the middle of the vein at the surface, and that no such 
surface rights shall be limited by any mining regulations to less than 
_ twenty-five feet on each side of the middle of the vein at the surface, 
except where adverse rights existing ori the 10th May, 1872, may ren- 
der such limitation necessary; the end lines of such claims to be in all. 


eases parallel to each other. Said lateral measurements’ can not ex- 


tend beyond three hundred feet on either side of the middle of the | | 
vein at the surface, or such distance as is allowed by local laws. For - 


example: 400 feet can not be taken on one side and 200 feet on the —_ 
_ other. If, however, 300 feet on each side are allowed, and by reason 


~ of prior claims but 100 feet can be taken on one side, the locator will — 
not be restricted to less than 300 feet on the other side; and when 
the locator does not determine by exploration where the middle of 
_ the vein at. the surface is, his discovery shart must, be: assumed to 
mark such point. | —_ 
-_ : | 285 | 
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| 6. By the foregoing it will be perceived that no lode stun located — 
after the 10th May, 1872, can exceed a parallelogram fifteen hundred 


feet in length by six hundred feet in width, but whether surface 


ground of that width can be taken depends upon the local regulations 
or State or Territorial laws in force in the several mining districts; — 


and that no such local regulations or State or Territorial laws shall 


limit a vein or lode claim to less than fifteen hundred feet along the 
- course thereof, whether the location is made by one or more persons, 
~ nor can surface rights be limited to less than fitty feet in width unless — 
adverse claims existing on the 10th day of May, 1872, render such 
lateral limitation necessary. | 
—%. Locators can- not exercise e too much care in defining their loca- 


° tions at the outset, inasmuch as the law requires that all records of _ | 
~ mining locations made subsequent to May 10, 1872, shall contain the 


name or names of the locators, the date of the location, and such a 
| description of the claim or claims located, by reference to some natu- 
ral object or permanent monument, as will identify the claim. - 3 
8. No lode claim shall be located until after the discovery of a vein 
or lode within the limits of the claim, the object of which provision 
is evidently to prevent the appropriation of presumed mineral ground 
for speculative purposes, to the exclusion of bona fide prospectors, 
before. sufficient work has been done to determine whether a vein or 
lode really exists. : 
9, The claimant should, therefore, prior to locating ae claim, un- 
less the vein can be traced upon the surface, sink a shaft or run a 
tunnel or drift to a sufficient depth therein to discover and develop 
a mineral-bearing vein, lode, or crevice; should determine, if possible, . _ 


the general course of such vein in either direction from the point of 


discovery, by which direction he will be governed in marking the 
boundaries of his claim on the surface. His location: notice should 
give the course and distance as nearly as practicable from the discov- 
ery shaft on the claim to some permanent, well-known points or 
objects, such, for instance, as stone monuments, blazed trees, the con- 
fluence of streams, point: of intersection of well-known gulches, 
ravines, or roads, prominent buttes, hills, etc., which may be in the 


immediate vicinity, and which: will serve to perpetuate and fix the . 


locus of the claim and render it susceptible of identification from the - 
description thereof given in the record of locations in the district, 
and should be duly recorded. 

10. In addition to the foregoing data, the éistinat cheuld atake the 
‘names of adjoiming claims, or, if none adjoin, the relative positions of. 
the nearest claims; should drive a post or erect a monument of stones 
~ at each corner of his surface ground, and at the point of discovery or 
discovery shaft should fix a post, stake, or ad upon which should 
_ be designated the name of the lode, the name or names of the locators, 


the number of feet claimed, and in which direction from the point of on 


- discovery, it being essential that the location notice filed for record, | 
in addition to the foregoing description, should state whether the 
entire claim of fifteen hundred feet is taken on one side of the point — 


of discovery, or whether it is partly upon one and partly upon the ~ | 
other side thereof, and in the latter case, how many feet are claimed > 


upon each ss of ‘such discovery point. 
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: 11. The location notice must be filed for record in all respects as 
_ required by the State or Territorial laws and local rules and regula- 
tions, if there be any. | Eg) a | 


12. In order to hold the possessory title to a mining claim located 
prior to May 10, 1872, the law requires that ten dollars shall be | 
expended annually in labor or improvements for each one hundred 
feeé in length along the vein or lode. In order to hold the pos- 
sessory right to a location made since May 10, 1872, not less than one | 


- hundred dollars’ worth of labor must be performed or improvements | a 
- . taade thereon annually. Under the provisions of the act.of Congress. 
approved January 22, 1880, the first annual expenditure becomes due - 


-- and must be performed during the calendar. year succeeding that in Jeo" 


which the location was made.. Where a number of contiguous claims. — : 


are held in common, the aggregate expenditure that would be neces- | 
sary to hold all the claims, may be made upon any one claim. Cor- 
~ nering locations are held not to be contiguous. — | en _ See 
18. Failure to make the expenditure or perform the labor required 
upon a location made before or since May 10, 1872, will subject a 
claim to‘relocation, unless the original locator, his heirs, assigns, or 
legal representatives have resumed work after such failure and before © 
relocation. re 7. a rr » | tee oe 
14, Annual expenditure is not required subsequent to entry, the .- 
date of issuing’ the patent certificate being the date contemplated by 
statute. 5° tes ee > ae a . 
15. Upon the failure of any one of several coowners to contribute — 
his proportion of the required expenditures, the coowners, who have 
performed the labor or made the improvements as required, may, 
at the expiration of the year, give such delinquent coowner personal 


‘notice in writing, or notice by publication in the newspaper published — 


nearest the claim for at: least once a week for ninety days;.and if upon 
the expiration of ninety days after such notice in writing, or upon 
_ the expiration of one hundred and eighty days after the first news- 
paper publication of notice, the delinquent coowner shall have failed 
to contribute his proportion to meet such expenditures or. improve- - 
ments, his interest in the claim by law passes to his coowners who 

have made the expenditures or improvements as aforesaid. Where — 
a claimant alleges ownership of a forfeited interest. under the fore-— 
going provision, the sworn statement of the publisher as.to the facts . 
of publication, giving dates, and a printed copy of the notice pub-. | 
' lished, should be furnished, and the claimant must swear that the. - 
delinquent coowner failed to contribute his proper proportion within — 
the period fixed by the statute. Me es Sse . ae 


TUNNELS. 


16. The effect of section 2323, Revised Statutes, 1s to give the pro- - 
prietors of a me tunnel run in good faith the possessory right | 
to fifteen hundred feet of any blind lodes cut, discovered, or inter- 
-sected by such tunnel, which were not previously known to exist, 
within three thousand feet from the face or point of commencement 
of such tunnel, and to prohibit other parties, after the commencement 
of the tunnel, from prospecting for and making locations of lodes on — 
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the line theneb? and within said distance of ices discsnal feet,. 
unless such lodes appear upon the surface or were previously. Inown 
to exist. The term “face,” as used in said section, is construed and 
_ held to mean the ‘first working face formed in the tunnel, and to 
signify the point at which the tunnel actually enters cover; it being 
from this point that the three thousand feet are to be counted upon 
which prospecting is prohibited as aforesaid. : 
17. To avail themselves of the benefits of this provision of law, the | 
‘proprietors of a mining tunnel will be required, at the time they 
enter cover as-aforesaid, to give proper notice of their tunnel loca- 
tion by erecting a substantial } post, board, or monument at the face or 
- point of commencement thereof, upon which should be posted a good ~ 
and. sufficient notice, giving the names of the parties or company 
claiming the tunnel right; the actual or proposed course or direction 


of the tunnel, the height and width thereof, and the course and dis- __ 


tance from such face or point of commencement. to some permanent - 
_ well-known objects in the vicinity by. which to fix and determine. the 

locus in manner heretofore set forth applicable to locations of veins 
or lodes, and at the time of posting such notice they shall, in order 
that miners or prospectors may be enabled to determine whether or 
not they are within the lines of the tunnel, establish the boundary 
lines thereof, by stakes or monuments placed along. such lines at 
proper intervals, to the terminus of the three thousand feet from — 


. the face or point of commencement of the tunnel, and the lines so ° 


marked will define and govern as to specific boundaries within. which 
prospecting for lodes not previously known to exist is prohibited 
while work on the tunnel is being prosecuted with reasonable dili- 
gence. : 
18. A full and: correct copy of such notice of location defining the 
tunnel claim must be filed for record with the mining recorder of the 


- district, to which notice must be attached the sworn statement or 


declaration of the owners, claimants, or projectors of such tunnel, 
setting forth the facts in the case; ‘stating the amount expended by | 
themselves and their predecessors in. interest in prosecuting work 
thereon; the extent of the work performed, and that it is bona fide 
their intention to prosecute work on the tunnel so located and de- . 
scribed with reasonable diligence for the development of a vein or 
_lode,.or for the discovery of mines, or both, as the case may be. This 
notice -of location must be duly recorded, and, with the said ‘sworn | 
statement attached, kept « on the recorder’ S files for future reference. 7 


Placer Claims. in 


19. But one , discovery of mineral ’ is required to aupnot a placer 
location, whether it be of twenty acres by an individual, or of one 
hundred and sixty acres or less by an association of persons. _ 

20. The act of August 4, 1892, extends the mineral-land laws so 
as to bring lands chiefly valuable for building stone within the pro- 
visions of said law. by authorizing a placer - entry of such lands. | 
Registers and receivers should make a reference to said act on the. 
entry papers in the case of all placer entries made for lands contain-— 


' . ing stone chiefly valuable for building purposes. Lands reserved for 


the benefit of public schools or donated to any State are not subject | 
to entry HS said act. 
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| 21, The set bof February 1, 1897, les for the location. and _ 
entry of public lands chiefly valuable for petroleum or other mineral © 
oils, and entries of that nature made prior to the passage. of said act. 


are to be considered as though made thereunder. <i! 
22. Upon the presentation of every case within ‘the purview of 
the act of March 2, 1911 (86 Stat. L., 1015), the local officers must | 


advise the chiefs of field division, in order that the latter may make 


such field examinations as are advisable or necessary, particularly if — 


~ the land involved has been embraced ina withdrawal, as to the time | 


_ when the development work was begun, and be pr epared to submit — 
the results, if possible, before entry is allowed. Each such case will 
be considered and adjudicated upon its record in the regular manner. | 

Observing that the operation of the act is retrospective only, being 
| confined to locations made prior to the date thereof, you will, upon 
the presentation of any application. for patent. affected by the pro-— 
visions of said act, immediately communicate to the proper chief of — 


_ field. division due ‘and full information thereof, to the end that he a 


may procure to be made such investigations as may be necessary to 


ascertain the facts concerning the inception and subsequent prosecu- _ 


tion of development operations; the extent and character of such 
works, and any other facts bearing upon and affecting the validity. 
of the claim, including the continuousness and diligence with which | 
development proceeded from the date of inception. = | 

Report made of the results of such examinations will be submitted - 
to this office, upon receipt of which the local officers will be advised 
as to the action to be taken. (Instructions, May 1, 1911, approved, 
July 11, 1912.) 7 

93. By section 2330 sachocens is given for subdividing forty- -acre 
legal subdivisions into ten-acre tracts.. These ten-acre tracts should 
be considered and dealt with as legal subdivisions, and an applicant 
having a placer claim which conforms to one or more of such ten-acré 
tracts, contiguous in case of two or more tracts, may make entry 
| thereof, after the usual proceedings, without further survey or. plat. 
94, A ten-acre subdivision may be described, for instance if situ-: 


ated 1 in the extreme northeast of the section, as the “NE. 4 of the 


NE. 4 of the NE. 2” of the section, or, in like manner, by appropri- | 
ate. terms, wherever situated; but, in addition to this description, 
the notice must give all the other data required in a mineral applica- 


tion, by which parties may be put on inquiry as to the land sought 
to be patented.: The proofs submitted with. applications must:show — 

_ clearly the character and extent of the- improvements upon - the 
_ premises.. 


95. The proof: of cae ovemeats must show. their value to be WOE 
less than: five hundred dollars and that they were made by the appli- 


cant for patent or his grantors. This proof should consist of the 
- affidavit of two or more disinterested witnesses. The annual expendi-. _- 
ture to the amount of $100, required by section 2324, Revised Statutes, eo. 


~ must be made upon placer as well as lode locations. | | 

26. Applicants for patent to a placer claim, who are also i in posses- _ 
sion of a known vein or lode included therein, must state in their . 
application that the placer includes such vein or lode. The published 
and posted. notices must also include such ‘statement. If veins or 
lodes lying within a. placer location are owned by. other Parties: the 
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fact snould: be disney stated in ‘ha: application. for patent and in. 
all the notices. But in all cases, whether the lode is claimed or | 
excluded, it must be surveyed and marked upon the plat, the field — 
notes and plat giving the area of the lode claim or claims and the 
area of the placer separately. An application which omits to claim 
such known vein or lode must be construed as a conclusive declara- 


tion that the applicant has no right of possession to the vein or lode. 
_ Where there is no known lode or vein, the fact must: appear by. the 
affidavit of two or more witnesses. ee 
27. By section 2330 it is declared that no location of a placer claim — 


made after July 9, 1870, shall exceed one hundred and sixty acres for | 
- any one person. or association of persons, which location shall con- 
form to the United States surveys. | 
28. Section 2331 provides that all placér- mining claims located | 
after May 10, 1872, shall conform as nearly as practicable with the © 
— United States system of public land surveys and the rectangular sub- 
divisions of such surveys, and such locations shall not tnclude. more 
than twenty acres for each individual claimant. 

29. The foregoing provisions of law are construed to mean that 
after the 9th day of July, 1870, no location of a placer claim can be 
_made to exceed one hundred and sixty acres, whatever may be the 
number .of locators associated together, or whatever the local regula- 
tions of the district may allow; and that from and after May 10, 187 2. 
no location can exceed twenty ‘acres for each individual participating 
therein; that is, a location by two persons can not exceed forty acres, | 
and one by three persons can not exceed sixty acres. 

30. The regulations hereinbefore given as to the manner of mark- 
ing locations on the ground, and placing the same on record, must be 
observed in the case of placer locations so far as the same are applica-_ 
ble, the law requiring, however, that all placer-mining claims located. 


after May 10, 1872, shall conform as near as practicable with the 


United States system of public land surveys and the rectangular 
subdivisions of such surveys, whether the locations are upon surveyed 
or unsurveyed lands. 
- Conformity to the public land surveys ad the rectangular sub-- 
- divisions thereof will not be required where compliance with such re-— 
_. quirement would necessitate the placing. of the lines thereof upon 
_ other prior located claims or. ‘where — claim 1s surrounded by prior 5 
locations. | 
Where a placer location by one or two. persons can . be entirely in- 
cluded within a square forty-acre tract, by three or four persons 


within two square forty-acre tracts placed end to end, by five or six. - 
- persons within three square forty-acre tracts, and by seven or eight 


persons within four square forty-acre tracts, such locations will be | 
regarded as within the requirements. where strict. conformity is im-. 
practicable. | 
Whether a. placer location conforms reasonably with the legal sabe - 
divisions of the public surveys is a question of fact to be determined — 
_ in each Case, and no location will be passed to patent without satisfac- 
tory evidence in this regard. Claimants should bear in mind that it - 
is the policy of the Government to have all entries whether of agricul- 
_ tural or mineral lands as compact and regular in form as reasonably - 


practicable, and that it will not permit or sanction entries or locations a 
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which ‘ne , the public dena into long ni narrow. stripe or grossly 3 irreg- : 
- ular or fantastically shaped tracts. (Snow Flake Fraction Placer, | 
aL. D, 60.) ‘ Cie ee 


REGULATIONS UN DER SALINE ACT, 


— “3h. Under ite act. Sapte Tei anuary 81, 1901, extending the min-— 
Ing laws to saline lands, the provisions of the law relating to placer-— 
mining claims are extended to all States and the Territory of Alaska, 
so as to. permit the location and. purchase thereunder of all unoccu- 
pied public lands containing salt springs, or deposits of salt in any 
- form, and chiefly valuable therefor, with the proviso, “That the same: 
person shall not. locate or enter more than one claim hereunder.” = 
32. Rights obtained by location under the placer-mining laws are — 
assignable, and the assignee. may make the entry in his own name; so, _ 
- under this act a person holding as assignee may make entry In his. 
own name: Provded, He has not held under this act, at any time, 


_ either as locator or entryman, any other lands; his right 3 is exhausted _ 


by having held under. this act any particular tract, either as locator 
or entryman, éither as an individual or as a member of an associa-- 
tion. lt follows, therefore, that no application for patent or entry, 
made under this act, shall embrace more than one single location. 
-_ 83. In order that the conditions imposed by the proviso, as set forth 

in the above paragraph, may duly appear, the application for patent 
- mnust contain or be accompanied by a specific statement under oath by 
each person whose name appears therein that he never has, either as 


an. individual or as‘a member of an association, located or entered any’ _ be 
_ other lands under the provisions of this act. The application for | 


- patent should also be accompanied by a showing under oath, fully 
disclosing the qualifications as defined by the proviso, of the appli 


- -cants’ predecessors in interest. (As amended June 4, 1912. Tiss 


PROCEDURE TO OBTAIN PATENT TO MINERAL 
LANDS. te 


| Trade Claims. 


84, The « aintmane 4 1s required: in the first. pice to have a it 


7 survey of his claim made under authority of the surveyor general of 
the State or Territory in which the claim lies, such survey to show _ 


with accuracy the exterior surface boundaries of the claim, which 


_. boundaries are required to be distinctly marked by monuments on 


the ground. Four. plats and one copy of the original field notes in 
each case will be prepared by the surveyor general; one plat and the — 
- original field notes to be retained in the office of the surveyor general; 


one copy of the plat to be given the claimant for posting upon’ the. 
claim; one plat and a copy of the field notes to be given the claimant — 


for filing with the proper register, to be finally transmitted by that — 
- officer, with other papers in the case, to this office, and one plat to be 


sent by the surveyor general to the register of the proper land dis- _ o 


trict, to be retained on his files for future reference. As there is no — 


resident surveyor general for the State of Arkansas, applications for. | 


the survey of mineral claims in said State should be madeto the Com- _ 
missioner of this office, who, under the bedi Is ex officio the United ' 
States surveyor general. | | 
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The surveyor general will prepare the original plat on Form 4-675 | 
All lines clear and sharp in black. All letters and figures clear and | 


e sharp 1 in black. 


The original plat, so.prepared, will be signed and dated by the sur- 

-veyor general and forwarded to the General Land Office flat or in 

tube and unmounted. 

_ As to plats of survey of mining claims outside of the Territory of | 
Alaska, the Commissioner will have three photolithographic copies 


made upon drawing paper, which copies, with the original plat, will a 


be forwarded to the surveyor general, the duplicate, triplicate, and 


quadruplicate to be signed -by him, and the four plats to be filed and a 


disposed of in the same manner as provided in paragraph 34 of the — 
Mining Regulations, viz: One plat and the original field notes to be 
retained in the office of the surveyor general; one copy of the plat to _ 
be given the claimant for posting upon the. claim; one plat anda 
copy of the field notes to be given the claimant for filing with the | 
proper register, to be finally transmitted by that officer, with other — 
papers in the case, to this office, and one plat to be sent by the sur- 
_ veyor general to the register of the proper land district, ‘to be re- 
- tained on his files for future reference. _ 
_ _ Asto plats of survey of mining claims in the Territory of iNpoe 
_ the Commissioner will have three photolithographic copies made 
‘upon drawing paper, two copies of which, with the original plat, 
will be forwarded to the surveyor general, the duplicate and tripli-. 
cate to be signed by him, and the three plats to be filed and disposed. 
of as follows: One plat and the original field notes to be retained in 
thé office of the surveyor general; one plat and a copy of the field 
notes to be given the claimant, for filing with the proper register, to 
be finally transmitted by that officer, with other papers in the case, to 
this office, and one plat to be sent by the surveyor general to the 
register of the proper land district to be retained in his files for 
future reference. The Commissioner will mail one photolithographic . 
copy of the plat,.made upon drawing paper, direct to the applicant 
for survey, or.to his agent or attorney, when the application is made 
by agent or attorney, at his record address, to be. used for posting . 
_ on the land. - 
A certain number of piotolithosmiphic copies ‘will be: furnished 
the surveyor general for sale at a cost of 30 cents each, and a photo- 
lithographic copy printed on tracing paper will be furnished. the 


surveyor general, from which blue. prints may be made, to be sold at. 


cost. (Instructions, July 29, 1911,.as amended Oct. 8, 1912.) 
85. The survey and plat of mineral claims required to be filed in 
the proper land office with application for patent must be made sub- — 


sequent to the recording of the location of the claim (if the laws of — ne 


-. the State or Territory or the regulations of the mining district re- 


- quire the notice of location to be recorded), and when the original. 


location is made by survey of a United States mineral surveyor such 


_ location survey can not be substituted for: that required by the a 
statute, as above indicated. - 


386. The surveyors general should designate all surveyed mineral | 
claims by a progressive series of numbers, beginning with survey No. 
37, irrespective as-to whether they are situated on surveyed or unsur-' _ 


_ veyed zi the: claim to be so designated at date of 1 Jssung the order bs 
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therefor, in addition to the local designation of the claim; it being 


_ required im all cases that the plat and field notes of the survey of a 
_ ¢laim must, in addition to the reference to permanent objects in the | 
neighborhood, describe the locus. of the claim with reference to the — 
lines of public surveys by a line connecting a corner of the claim with 


the nearest public corner of the United States surveys, unless such ~ . 


~ claim be on unsurveyed lands at a distance of more than two miles | 


from such public corner, in which latter case it should be connected 


with a United States mineral monument. Such connecting line must 
— not be more-than ¢wo miles in length, and should be measured on the | 
ground direct between the points, or calculated from actually sur- 


_ veyed traverse lines if the nature of the country should not permit 


direct measurement. If a regularly established survey corner is 


within two miles of a claim situated on unsurveyed lands, the connec- | 
_ tion should be made with such corner in preference to a connection. _ 
with a United. States mineral monument. -The connecting line or | 


traverse line must be surveyed by the mineral surveyor at the time of 
his making the particular survey and be made a part thereof. * 
87. (a) Promptly upon the approval of a mineral survey the sur-.- 
veyor general will advise both this office and the appropriate local. 
land office, by letter (Form.4—286), of the date of approval, number 

of the survey, name and area of the claim, name and survey number 
of each approved mineral survey with which actually. in- conflict, . 
name and address of the applicant for survey, and name of the min- 
eral surveyor who made the survey; and will also briefly describe 
therein the focus of the claim, specifying each legal subdivision or. 
portion thereof, when upon surveyed lands, covered in. whole or in 
part by the survey; but hereafter no segregation of any'such claim 
. upon the official township-survey records will be made until mineral. 
entry has been made and approved for patent, unless otherwise 
directed by this office. — bg OR Oe! ee te ee 
(6) Upon application to make agricultural entry of the residue of 
_ any original lot or legal subdivision of forty acres, reduced by min- 
ing claims for which patent applications have been filed and which 
- residue has been ‘already reallotted in accordance therewith, the local _ 
officers will accept and approve the application.as usual, if found to 
be regular. When such an application is filed for any such original 
lot or subdivision, reduced in available area by duly asserted miming 


claims but not yet relotted accordingly, the local officers will promptly 
' advise this office thereof; and will also report and identify any pend- 
-. ing application for mineral patent affecting such subdivision which 
the agricultural applicant does not desire to contest. The surveyor 


general will thereupon be advised by. this office of such mining claims, — 
or portions thereof, as are proper to be segregated, and directed to pre- 
- pare at once, upon the usual drawing-paper township blank, diagram 
of amended township survey of such original lot or legal forty-acre 


subdivision so made fractional by such mineral segregation, designat- 
ing the agricultural portion by appropriate lot number, beginning ~~ 


_with No. 1 in each section and giving the area of each lot, and will 


_ forthwith transmit one approved copy to the local land office and: one 


_ to this office. In the meantime the local officers will accept the agri-. 


cultural application (if no other objection appears), suspend it with — 


_ reservation of all rights of the applicant if continuously asserted. by 
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| him, ad upon receipt of amended township diagram will approve che 
application (if then otherwise satisfactory) as of the date of filing, 


. ‘corrected to describe the tract as designated in the amended survey. 


> (e) The register and receiver will allow no agricultural claim for — 
any portion of an original lot or legal forty-acre subdivision, where _ 
- the reduced area is made to appear by reason of approved surveys of — 
_ Inming claims and for which applications for patent have not been” 

_ filed, until there is submitted by such agricultural applicant a satis- 
| factory showing that such surveyed claims are in fact mineral in |. 
character; and applications to have lands asserted to be mineral, or _ 
-. palning’ locations, segregated by survey, with the view to agricultural : 


appropriation of the remainder, will be made to the register and | ; 
- ypeceiver for submission to the Commissioner of the General Land ~ 


Office, for his consideration and direction, and must be supported by — 


~~ the affidavit of the party in interest, duly corroborated by two or —— 


more disinterested persons, or by such other or further evidence as_ 


ss may be requir ed in any case, that the lands sought to be segregated — 


as mineral are in fact mineral in character; otherwise, in the absence 
- of satisfactory showing in any such case, such original lot or legal 
subdivision will be subject to agricultural appropriation only. When 
any such showing shall be found to be satisfactory and the necessary 
survey is had, amended township diagram will be required and made 
as prescribed i in the preceding section. | x 
. 38. The following particulars should be observed i in the survey of 
every mining claim: 

(1) The exterior boundaries of the claim, the number of feet 
_ claimed along the vein, and, as nearly as can be ascertained, the 


-.. direction of the vein, and the number of feet claimed on the vein in 


each direction from the point of discovery or other well-defined place - 
on the claim should be represented: on. the plat oe survey and in the 
field notes. 
(2) The intersection of the lines. of the survey with the lines of 
- conflicting prior surveys should be noted in the field notes and repre- 
sented upon the plat. 
| (3). Conflicts with unsurveyed claims, “whare the applicant for 
- survey does not claim the. area in conflict, ‘should be shown by actual 
surve 
(4) The total area of the claim embraced by the exterior bounda- | 
-ries should be stated, and also the area in conflict with each intersect- 
ing survey, substantially as follows: 3 aa 


| Acres 
| Total area of. claim. Gs aE re oe es ede SOs ee ea ee eee (10.50 | 
_ Area in conflict with survey No. | Se aay neo ee weieeesehe 00. & 
- Area in conflict with survey No. 948___..-.------ foo. , 
| fete: in conflict with Mountain Maid lode mining Gaim, unsurveyed____ 1, 48 


It does not follow that because mining surveys are required to ex- 
hibit all conflicts with prior surveys the areas of conflict are to be 
excluded. The field notes and plat are made a part of the applica~ 


tion for patent, and care should be taken that the description does 


_ not inadvertently exclude portions intended to be retained. The ap-.. : 
plication for patent should state the portions to be excluded. Mh. 
express terms. : 


89. The claimant i is then oquived to post a copy of the plat of such : 


hoe survey i in a conspicuous place en the au Se wan notice of 


~ 
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his intention to apply for a patent therefor, which notice will give — 
the date of posting, the name of the claimant, the name of the claim, 


_. the number of the survey, the mining district and county, and the 


. names of adjoining and conflicting claims as shown by the plat sur-  __ 
_vey.. Too-much care can not be exercised in the preparation of this _ 

notice, inasmuch as the data therein are to be repeated in the other ~ 

-. notices required by the statute, and upon the accuracy and complete- 


ness of these notices will depend, in a great measure, the regularity © 
_ and validity of the proceedings for patent. an 


(a) The notices of applications for patent for lands in Alaska 2 


are, in many cases, not sufficient to apprise adverse claimants and the 


_ public generally of the location of the land applied for, and there- © _ 
_. fore do not serve the purpose for which such notices are required;. 


nor can the location of the land be ascertained from the application 


papers themselves and without obtaining information from other - 


-gources. This is due principally to the large area of unsurveyed land 
in the district and remoteness from centers of population of much 
- of the country. In order to give a more definite description of the 
_ land applied for the following special instructions with reference to 
the Territory of Alaska are issued, which are supplemental to but. do 
not change or modify existing regulations: = 
(6) The field notes of survey of all claims within the Territory of 
Alaska, where the survey is not tied to a corner of the public survey, 
- shall contain a description of the location or mineral. monument to 
- which the survey is tied, by giving its latitude and longitude, and 
its position with reference to rivers, creeks, mountains or mountain 
peaks,. towns, or other prominent topographical points. or natural 
objects or monuments, giving the distances and directions as nearly 
accurate as possible, especially with reference to any well-known | 
trail to a town or mining camp, or to a river or mountain appearing 
on the map of Alaska, which description shall appear in the field 
notes regardless of whether or not the survey be tied to an existing 
monument, or.to. a monument established by the surveyor when mak- 
ing the survey in accordance with existing regulations with reference 
to the establishment of such monuments. The description of such 
monument shall appear in a paragraph separate from the descrip- 
- tion of the courses and distances of the survey. 4 ey 
- -(e) All notices of applications for patent for lands in the Terri- 
- tory of Alaska, where the survey on which the application is based is . 
not tied to a corner of the public survey, shall, im addition to the 
description required to be given by. existing regulations, describe the 
'. monument to which the claim is tied by giving its latitude and longi- 
tude anda reference by approximate course and distance to a town, 
mining camp, river, creek, mountain, mountain peak, or other natu- 
. ral object appearing on the map of Alaska, and any other facts — 
shown by the field notes of survey which shall aid in determining © 


the exact location of such claim without an examination of the rec- 
ord or a reference to other sources. The registers and receivers will _ 
exercise discretion in the matter of such descriptions in the published : 


~ notices, bearing in mind the object to be attained, of so describing the. 
land embraced in the claim as to enable its location to be ascertained ~ 
_ from the notice of application. (Instructions, Dec. 28,1918.) 
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40. After posting the said plat and notice upon the premises, the 


claimant will file with the proper register and receiver a copy of such | 


_ plat and the field notes of survey of the claim, accompanied by the 
affidavit of at least. two credible witnesses that such plat and notice 
are posted conspicuously upon the claim, giving the date and place of 
such posting; a copy of the notice so posted to be attached to and . 
form a part of said affidavit. a a 
- 41. Accompanying the field notes so filed must be the sworn state- 
' ment of the claimant that he has the possessory right to the premises 
_ therein described, in virtue. of a compliance by himself (and by his 
_ grantors, if he claims by purchase) with the mining rules, regula- 


_ tions, and customs of the mining district, State, or Territory in which | 
the claim hes, and with the mining laws of Congress; such sworn _ 


statement to narrate briefly, but as clearly as possible, the facts con- 


. stituting such compliance, the origin of his possession and the basis 


of his claim to a patent. The application should contain a full de- 
scription of the kind and character of the vein or lode and should 
state whether ore has been extracted therefrom, and, if so, in what | 
amount and of what value. It should also show the precise place 
within the limits of each of.the locations embraced in the application | 
where the vein or lode has been exposed or discovered and the width 
thereof. The showing in these regards should contain sufficient data 
to enable representatives of the Government to confirm the same by 
examination in the field and also enable the land department to de- 
termine whether a valuable deposit of mineral actually exists within 
the limits of each of the locations embraced in the application. 

_ (a) The register and receiver will require each person applying to 
enter or in any manner acquire title to any of the lands in Alaska, 
under any law of the United States, to file a corroborated affidavit 
to the effect that none of the lands covered by his application are _ 
' embraced in any pending application for an allotment under the act. 

_ of May 17, 1906 (34 Stat., 197), or in any pending aliotment; that no 
part of said land was at the date of the location of the land claimed 
under the mining law occupied or claimed by any Indian, whose occu- 
pancy or claim existed on the date of the acts granting to natives of 
- Alaska the right to hold land used, occupied, or ciaimed by them 

- (Acts of Congress of May 17, 1884, 23 Stat., 24, and June 6, 1900, 
81 Stat., 330), and had been continued down to and including date of 
location; that such land is in the bona fide legal possession of the 
applicant; and that no part of such land isin the dona fide legal pos- 

session of or is occupied by any Indian or native. (87 L. D., 616, and 
ABT. D868 O70. ae 

_ 42, This sworn statement must be supported by a copy of each loca- 
tion notice, certified by the legal custodian of the record thereof, and. 
also by an abstract of title of each claim certified by the legal cus- _ 

-todian of the records of transfers, or by a duly authorized abstracter — 

of titles. The certificate must state that no conveyances affecting, or 
purporting to-affect, the title to the claim or claims appear of record — 
other than those set forth. | ee eee, i ree | 

Outside of the Territory of Alaska, the application for patent will 


7 be received and filed if the abstract is brought down to a day rea- 


- gonably near the date of the presentation of the application and 


- shows full title in the applicant, who must as soon as practicable there- 
_ after file a supplemental abstract brought down so as to include the — 
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oe de of the fling of the application. Publication will not be ordered a 


until the showing as to title is thus completed.and the local land — | 


officers are satisfied that full title was in the applicant. on the any of | 
| the filing of the application. | 
‘In the Territory of Alaska the application for patent: will be re- 
ceived and filed and the order for publication issued if the. abstract 


showing full title in the applicant 1s brought down to a day reason-  . ; 


ably near the date of the presentation of the. application. | A supple- 
mental abstract of title brought down so-as to include the date of — 


the filing of the application must be furnished prior: to the. expiration - 


of the 60-day period of publication. 
No certificate from an abstracter or abstract company will be ac- 


cepted until approval by the Commissioner of the General Land Officé - — 


_ of a favorable report of the chief of field division, or. United States 
~ district attorney whose division or district embraces the lands in _ 
- question, as to the reliability and responsibility of such abstracter~ | 
or company. (As amended Jan. 9, 1912.) _ . G 
43. In the event of the mining records in any case » having been 
destroyed by fire or otherwise lost, affidavit of the fact should be 
_made, and secondary evidence of possessory title will be received,’ 
which may consist of the affidavit of the claimant, supported by those 
of any other parties cognizant of the facts relative to his location, _ 
occupancy, possession, improvements, etc.; and in such case of lost 
_ records, any deeds, certificates of location or purchase, or other evi- 
dence which may be in the claimant’s possession. and tend to estab- 
lish his claim, should be filed. | 
44, Before approving for publication any notice of an application 
for mineral patent, local officers will be particular. to see that it in- 
cludes no land which is embraced in a prior or pending application 
for patent. or entry, or for any land embraced in a railroad selection, 
or for which publication is pending or has been made by any other 
claimants, and if, in their opinion, after investigation, it should ap- 
pear that notice of a mineral application should not, for-this or other — 
_reasons, be approved for publication, they should. formally reject 
the same, giving the reasons therefor, and allow the applicant 30 
days. for appeal to this office. under the. Rules oF Practice. (As 
amended Aug. 9, 1911.) — | 
Local officers will give pres and appropriate nce to the rail- 


- road grantee of the. filing of every application for mineral patent — 
which embraces any portion of an odd-numbered section of surveyed. 
lands within the primary limits of a railroad land grant, and of 


every such application. embracing any portion of unsurveyed. lands 


“within such limits (except as to any such application which embraces —— 


a portion or portions of those ascertained or prospective odd-num- 


. bered sections only, within. the limits of the grant in Montana and a 


Tdaho to the Northern. Pacific Railroad Company, which have been ~ | 


- clasified as mineral under the act of February 26, 1895, without pro- 
test by the company. within the time. limited by the statute or the 
mineral classification whereof:has been approved). | 

‘Should the railroad grantee file protest and apply foes ai hearing to 


determine the character of the land involved in any such -application a 


- for mineral parents proceedings thereunder will be had in the. usual | 
. manner, | | ie te 
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_ . Any application for mineral patent, however, which embraces lands 
previously listed.or selected by a railroad company will be disposed | 
of as provided by the first section of this paragraph, and the appli-. 
cant a engee opportunity to protest and apply for a hearing or to > 
appeal, e # : mt = 
Notice should be given to the duly authorized representative of the 
_ railroad grantee, in accordance with the Rules of Practice. When | 


_ the claims applied for are upon unsurveyed land, the burden of proy- 


ing that they are situate within prospective odd-numbered sections _ 
will rest upon the railroad.) ty, Wee oe a 

Evidence of service of notice should be filed with the record in each. 
case, | i “ee 2 a Peete 
45. Upon the receipt of these papers, if no reason appears for 


_ | rejecting the application, the register will, at the expense of the -. | 


claimant (who must furnish the agreement of the publisher to hold — 


= applicant for patent alone responsible for charges of publication), © 


publish a notice of such application for the period of sixty days in a. 
newspaper published nearest to the claim, and will post a copy of 
such notice in his office for the same period. When the notice is 
published in a weekly newspaper, nine consecutive insertions are 
necessary ; when in a datly newspaper, the notice must appear in each | 
issue for sixty-one consecutive issues. In both cases the first day of 
issue must be excluded in estimating the period of sixty days. 

46. The notices so published and posted must embrace all the data 
given in the notice posted upon the claim. In addition to such data — 
the published notice must further indicate the locus of the claim by 
giving the connecting line, as shown. by the field notes and plat, be- | 
' tween a corner of the claim and a United States mineral monument 
or a corner of the public survey, and thence the boundaries of the 
claim by courses and distances. (See also par. 39 (a), (6), (e).) 

47, The register shall publish the notice of application for patent 
in a paper of established character and general circulation, to be by. 
- him designated as being the newspaper published nearest the land. 

48. The claimant at the time of filing the application for patent, 
‘or at any time within the sixty days of publication, is required to file 
_ with the register a certificate of the surveyor general that not less 


_+.than five hundred dollars’ worth of labor has been expended or im- 


provements made, by the applicant or his grantors, upon each loca- 
tion embraced in the application, or if the application embraces sev-_ 
eral contiguous locations held in common, that an amount equal to 
five hundred dollars for each location has been so expended upon, 
and for the benefit of, the entire group; that the plat filed by the © 
claimant is correct; that the field notes of the survey, as filed, fur- - 
nish such an accurate description of the claim as will, if incorporated 


--in a patent, serve to identify the premises fully, and that such refer- 
-. ence is made therein to natural objects or permanent monuments as 


- will perpetuate and fix the locus thereof: Provided, That as to all 
’ applications for patents made and passed to entry before July 1, 
1898, or which are by protests or adverse claims prevented. from. 


being passed to entry before that time, where the application em- 
braces several locations held in common, proof of an expenditure of 
five hundred dollars upon the group will be sufficient, and an ex- | 


 penditure of that amount need not be shown to have been made upon, - 
or for the benefit of, each location embraced in the application. _ 
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49, The surveyor. geveral may derive his ee upon which 
to base his certificate as to the value of labor expended or improve- . 
ments made from the mineral surveyor who actually makes survey 
and examination of the premises, in so far as such matters rest in — 
_ the personal knowledge of the mineral surveyor. The mineral sur-. 


_ veyor should specify with particularity and full detail the character -— 


and extent of such improvements. As to when-and by whom the 
improvements were made and other essential matters not within such 


- mineral surveyor’s personal knowledge, recourse may be had by the 
_ surveyor general to corroborated aflidavits by persons possessing such . 


personal Imowledge, or the best evidence in this behalf otherwise 
obtainable. This showing should accompany the report of the min- 
eral surveyor as to improvements. (As amended Dec. 16,1914.) 
- 50. It will be convenient to have this certificate indorsed by the — 
surveyor general, both upon the plat and field notes of survey filed by 
the claimant as aforesaid. z 
51. After the sixty days’ period of newspaper publication has ex- 
_pired, the claimant will furnish from the office of publication:a sworn — 
statement that the notice was published for the statutory period, 
giving the first and last day of such publication, and his own affidavit 
showing that the plat and notice aforesaid remained conspicuously — 
_ posted upon the claim sought to be patented during said sixty days’ 
publication, giving the dates. | 
62. Upon the filing of this affidavit the register will, if no adverse - 
claim was filed in his office during the period of publication, and no 
other objection. appears, permit the claimant to pay for the land to 
which he is entitled at the rate of five dollars for each acre-and five. 
dollars for each fractional part of an-acre, except as otherwise pro- 


vided by law, the receiver issuing the usual receipt therefor. The 


‘claimant will also make a. sworn statement of all. charges and fees 
paid by him for publication and surveys, together with all fees and. 
‘money paid the register and receiver of the land office, after which 
the complete record will be forwarded to the Commissioner of the 
General Land Office and a patent issued thereon if found regular. : 
53. At any time prior to the issuance of patent protest may be filed . 


against the patenting of the claim as applied for, upon any ground — 


tending to show that the applicant has failed to comply with the law 


in any matter essential to a valid entry under the patent proceedings. — 
--Such protest can not, however, be made the means of preserving a — 


surface conflict lost by failure to adverse or lost by the judgment of 


the court in an adverse suit. One holding a present joint interest in — | ; 
~ a mineral location included in an application for patent who is ex- _ 


‘cluded: from the application, so that his interest would not be pro- 


tected by the issue of patent thereon, may protest against the issuance 


of a patent as applied for, setting ‘forth in such protest the nature © 


| ~ and extent of his interest 1 in such location, and such a protestant will 
- . be deemed a party in interest entitled to ‘appeal. This results from 
the holding that a co-owner excluded from an application for patent 


does not have an “adverse” claim within the meaning of sections 


2325 and 2326 of the Revised Statutes. (See Turner v. Sawyer, 150. 


UL S., 578-586.) © , 2 
BA, "Any party applying for patent as Frustee niet disclose fully ae 
the nature ot the trust and the name of the cestutr que: trust; and such _ 
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| trustee, as ail as the benentindes: must furnish sgtiatactors proof. of 

| citizenship; and the names of beneficiaries, as well as that of the trus- 
tee, must. be inserted in the final certificate of entry. | : | 

55. The annual expenditure of one hundred dollars in labor or im- 
_ provements on a mining claim, required by section 2324 of the Re- — 
vised Statutes, is, with the exception of certain phosphate placer | 
locations, validated by the act of January 11, 1915 (see regulations © 
thereunder, dated Mar. 31,1915, 44 L. D., 46), solely a matter between — 
rival or adverse. claimants to the same mineral land, and’ goes only to | 
the right of possession, the determination. of which 1s committed oa 
‘exclusively to the courts. — _ 


56. The failure of an applicant for patent: to a inining disim to. |. 


prosecute his application to completion, by tiling the necessary proofs 


and making payment for the land, within a reasonable time after the 


expiration of the period of publication of notice of the application, 
or after the termination of adverse proceedings in the courts, con- | 


stitutes a waiver by the applicant of all rights obtained by the earlier , : 


proceedings upon the application. 
57. The proceedings necessary to the completion of an application 
for patent to a mining claim, against which an adverse claim or ‘pro- 


test has been filed, if taken by the applicant at the first opportunity | 


afforded therefor under the law and departmental practice, will be as 
effective as if taken at the date when, but for the adverse claim or 
protest, the proceedings on the application could have been com- 
pleted. ax | Loe 


Plac er Claims. 


58. The proceedings be obtain patents for Binect claims, neludiae 
all forms of mineral deposits excepting veins of quartz or other rock 
in place, are similar to the proceedings prescribed for obtaining pat- 
ents for vein or lode claims; but where a placer claim shall be upon 
surveyed lands, and conforms to legal subdivisions, no further survey © 
-or plat will be required. Where placer claims can not be conformed 
to legal subdivisions, survey and plat shall be made as on unsurveyed 
“lands. 7 
59. The proceedings for obtaining patents for veins or lodes hav- 
ing already been fully given, it will not be necessary to repeat them 
here, it being thought that careful attention thereto by applicants 


and the local officers will.enable them to act understandingly i in the - a 


matter, and make such slight modifications in the notice, or other- 


wise, as may be necessary in view of the different nature of the two 
classes of claims; the price of placer claims being fixed, however, at 
- two dollars and fifty cents per acre or fractional part of an acre. 
60. In placer applications, in addition to the recitals necessary in _ 
and to both vein or lode and placer applications, the placer applica-— 


tion should contain, in detail, such data as will support the claim a 
that the land applied for is placer. ground containing valuable min- 


eral deposits not in vein or lode formation and that title is sought © 


- not to control water courses or to obtain valuable timber but in good | 7 


faith because of the mineral therein. This statement, of course,must 
- depend upon the character of the deposit and the natural features of . 


~ the ground, but the following details should be covered as fully as. 
possible: If “e claim be for a deposit of vee Bolt, there must be. 
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ua the ei per pan, or neabie yard, a as. howe = ery and 
development work, distance to bedrock, formation and extent of the — 
deposit, and all other facts upon. which he bases his allegation that — 
the claim is valuable for its deposits of placer gold.. If it be a build- 
jing stone or other deposit than gold claimed under the placer laws, 
he must describe fully the kind, nature, and extent of the deposit, 


stating the reasons why same is by him regarded asa valuable min- . ad 


eral claim. He will also be required to describe fully the natural. 


features of the claim; streams, if any, must be fully described as to . 


their course,-amount of water carried, fall within the claim; and he 
must state kind and 4 amount of timber and other’ vegetation thereon | 
and. adaptability to mining or other uses. 

_ Tf the claim be all placer ground, that fact must be stated in the 


application and corroborated by-accompanying proofs; if of mixed - 
placers and lodes, it should be so set out, with a description of all 


known lodes situated within the boundaries of the claim: A specific 
declaration, such as is required by section 2333, Revised Statutes, — 
- must be furnished as to each lode intended to be claimed. All other — 


known lodes are, by the silence of the applicant, excluded by law. — 


from all claim by him, of whatsoever nature, possessory or otherwise. 
While these data are required as a part of the mineral surveyor’s — 
report under paragraph 167, in case of placers taken by special sur- 


vey, it is proper that the application. for patent incorporate these — a 
- facts under the oath of the claimant. | 


_ Inasmuch as in case of claims taken by legal subdivisions, no 
_ report by a mineral surveyor is required, the claimant, in his appli- | 
cation in addition to the data above required, ‘should describe in 


detail the shafts, cuts, tunnels, or other workings claimed as im- _ 
provements, giving their. dimensions, value, and the course and dis- 


tance thereof to the nearést corner of the public surveys. _ : 
As prescribed by paragraph 25, this statement as to the. eps 

tion and value of the improvements must be corroborated by the — 

affidavits of two disinterested witnesses. _ - 
Applications awaiting entry, whether published or or must be 


made to conform to these regulations, with respect’ to proof as to 


the character of the land. Entries already*made will be suspended — 
for such additional proofs as may be deemed necessary in each case. 
~- Loeal land officers are instructed, that if the proofs submitted in 
placer applications under this paragraph are not satisfactory as 


- showing. the land as a whole to be placer in character, or-if the claims 


‘impinge upon or embrace water courses or bodies of water, and thus 
raise a doubt as to the bona fides of the location and application, or. 


the character’ and extent of the deposit claimed thereunder, to call 


for further evidence, or if deemed necessary, request the specific at- 
tention of the Chief of Field Service thereto in connection with the 
usual notification to him under the circular instructions of April 24, 
19072 and suspend further action on the application until a report —_ 


ee : thereon i {gs received from the field. officer. 


- Attention is directed to the act’ of Congress approved ‘August: A, _ 
1912 (87 Stat. L., 242), entitled “An act to modify and amend the. 
mining laws 1 in their application to- the ‘Territory of Alaska, and for 





sd Rule? of this circular amended Oct. 30, 1913. | (See 42 L. D., 474.) 


or after said date. | 
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other purposes.” In administering this act the foregoing regula- . 
_. tions should be followed in so far as they are applicable, and these — 
additional instructions of October 29; 1912, are prescribed: 


It is important. to note that this act applies exclusively to placer 


mining claims located in Alaska on or after August 1,1912. It does 


not in any manner. relate to lode mining claims, or to placer mining | 
claims located prior to said date. The terms of the act lay strict 


limitations and conditions with respect to placer locations made upon | 


— Section 1 of the act provides that no association placer claim shall A 
be located after August 1, 1912, in excess of 40 acres. This limita-  . 


tion is positive whatever may be the number. of persons associated — 
_ together or whatever the local district rules or regulations may . 
-. permit. | ae | 7 aaa _ | 


Said section further provides that on every placer mining claim. 


located in Alaska after the passage of the act, and until patent there- 


for has been issued, not less than $100 worth of labor must be per- 


- formed or improvements made during each year, including the year 


of location, for each and every 20 acres or. excess fraction thereof 
included in the claim. This means that the frsé annual expenditure 
on such a placer mining location must be accomplished for and during 


the calendar year in which the claim is located, instead of during the 


calendar year succeeding that in which the location is made. More- 
over, the amount of annual expenditure is dependent upon the size. 
of the claim, it being required that at least $100 must be expended 
for each 20 acres, or excess fraction thereof, embraced in the location. 

By section 2 it is provided that no person, as attorney or agent for 
another, may locate any placer mining claim unless duly authorized 
by a power of attorney properly acknowledged and recorded in some — 


- yecorder’s office within. the judicial division where the location is 
made. Furthermore, an authorized agent or attorney. can act in 
“making locations of placer mining claims for only two individual 
principals or-one associate principal during any calendar month and 


during that period may not lawfully locate more than two claims for 


any one principal either individual or association. No placer claim 


can lawfully be located: except in compliance with and under the lim- 
itations of the act. — . er re ew, he 

In order that the land department may be fully advised in the | 
premises, the following requirements. must be met with regard to _ 


: applications for placer mining claims. located'in Alaska on or after — 
_ August 1, 1912: | - 


-.(a@) Where location is made by agent or attorney the power of 


attorney must be in writing and must be executed and acknowledged | 


in accordance with the laws of the Territory of Alaska or of the. 


State, Territory, or District in which it shall-be executed. It must - 
_ be recorded in the proper recorder’s office; as prescribed by the act. 
| The application for-patent must be accompanied by a certified copy — 

- .-of such power of attorney which must show the recordation thereof; __ 
but it will be sufficient if such certified copy is attached to and made 


a part of the abstract of title. Be ate Bee 
(6) One of the principal purposes of the act is to limit the number. 


of placer mining locations made in Alaska through agents or attor-.. _ 


neys. An agent or attorney can not at one time represent more than 


two individuals or one association under powers of attorney. Aduly — 
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_ authorized agent may make two locations for each of two individual 


principals, or for one association principal, during any calendar — 


month, but he can make no further locations during that month for — i 


those or other principals. , Le 
_ The application for patent should accordingly be accompanied by 


the sworn statement of the agent or attorney setting forth specifically _ : 


the names of all placer mining claims, together with the date of loca- 
_ tion and names of the locators, which were located or attempted to be 
_ located by him under powers of attorney during the calendar month 
_ in which the placer claim applied for was located. =. ite 
(¢) By section 3 it is prescribed that no person shall directly locate, . 
or through an agent or attorney cause or procure to be located, for 
himself more than two placer mining claims in any calendar month: 
_ Provided, however, That one or both of such locations may be in- 
cluded in an association claim; ~~ cS fe PR, ee 
' Whenever a person or an association has participated in the locat- — - 
’ ing of placer mining claims in Alaska to the extent of two such claims 
in any calendar month, such person or such association thereby ex- 
hausts the right to make placer location for that month. The appli- 
cation for patent, therefore, for a placer mining claim located in > 
_ Alaska on or after August 1, 1912, must contain or be accompanied 
by a specific statement, under oath, -as to each locator who had: an 


interest therein, showing specifically and in detail all placer locations 


- made by him, or in which he was associated, either directly or through © 
any agent or attorney, during the calendar month in which the claim 
applied for was located. If no locations in excess of those permitted 
_by law were made during such calendar month a specific statement, 
under oath, to that effect, should be submitted. This showing must 
be made in addition to that hereinabove required of the agent himself. 
Section 4.of the act prohibits the patenting of any placer mining ~ 
_ Claim located in Alaska after the passage of the act, which contains 
a greater area than that fixed by law or which is longer than three 
times its greatest width. The surveyor general will be careful to 
observe the above requirements and will not approve any survey of 

a placer location which does not in area and dimensions conform to - 
the provisions of law. — a 7 ee oe ee ee os 
By section 5 of the act it is declared that any placer mining claim | 
_ attempted to be located in violation of the provisions and limitations 
of the act shall be null and void and the whole area covered by such | 
- attempted location may be located by any qualified person the same ~ 

- as if no.such- prior attempted location had been made. Consequently, 
any attempted placer location not made in conformity with the act . 


proper location at any time. — 


Tt will be observed that the act does not afact the number of claims, 
‘lode or placer, and if placer whether located before or after the pas- 
sage of the act, which may be included in a single application pro- 
ceeding. ee + et eee ee ee 

Ka “MILL SITES. | 


wee Ble Land entered as a mill site must be shown to be nonmineral. 


Mill sites are simply auxiliary to the working of mineral claims, and 


is a nullity and the land covered thereby is open for and subject to 7 7 


as section 2837, which provides for the patenting of mill sites, is 


i : 
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embraced in the chapter of the Revised Statutes relating to mineral — 
lands, they are therefore-included in this circular.. _ | 
62. To avail themselves of this provision of law, parties holding © 
the possessory right to a vein or lode claim, and to a piece of nonmin- 
eral land not contiguous thereto for mining or milling purposes, not 
_, exceeding the quantity allowed for such purpose by section 2387, or 
- prior laws, under which the land was appropriated, the proprietors 
-_ of such vein or lode may file in the proper land office their application . 
for a patent, under oath, in manner already set forth herein, which | 
application, together. with the plat and field notes, may include, — 
embrace, and describe, in addition to the vein or lodé claim, such non- © 
contiguous mill site, and after due proceedings as to notice, etc., a 
patent will be issued conveying the same as one claim. The owner of — 


7 a patented lode may, by an independent application, secure a mill | 


- gite if good faith is manifest in its use or occupation in connection 
with the lode and no adverse claim exists. jor | _ 
_ 68. Where the original survey includes a lode claim and also a‘mill — 
site the lode claim should be described in the plat and field notes as 
“Sur. No. 37, A,” and the mill site as “Sur. No. 37, B,” or whatever 
may be its appropriate numerical designation ; the course and distance | 
from a corner of the mill site to a corner of the lode claim to be inva- 
riably given in such plat and field notes, and a copy of the plat and. 
notice of application for patent must be conspicuously posted upon 
the mill site as well as upon the vein or lode claim for the statutory 
period of sixty days. In making the entry no separate receipt or 
' certificate need be issued for the mill site, but the whole area of both — 
lode and mill site will be embraced in one entry, the price being five 
dollars for each acre and fractional part of an acre embraced by such 
lode and mill-site claim. on 
64. In case the owner of a quartz mill or reduction works is not the 
owner or claimant of a vein or lode claim the law permits him to 
make application therefor in the same manner prescribed herein for 
mining claims, and after due notice and proceedings, in the absence 


of a valid adverse filing, to enter and receive a patent for his mill 


site at said price per acre. — | — 
65. In every case there must be satisfactory proof that the land 
claimed as a mill site is not mineral in character, which proof may, 

where the matter is unquestioned, consist of the sworn statement of 

"two or more persons capable, from acquaintance with the land, to | 

testify understandingly. 2) ap PA ae 

a 7" | _ CITIZENSHIP. | 

_ 66. The proof necessary to establish the citizenship of applicants 
for mining patents must be made in the following manner: In. case | 
of an incorporated company, a certified copy of their charter or cer- - 


_ tificate of incorporation must be filed. In case of an association of 


persons unincorporated, the affidavit of their duly authorized agent, 
- made upon his own knowledge or upon information and belief, set- 
ting forth the residence of each person forming such association, must 
be submitted. This affidavit must be accompanied by a power of — 
attorney from the parties forming such association, authorizing the 
person who makes the affidavit of citizenship to act for them in the 
matter of their application for patent. == si os re 
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67. Tie case 6 of an individual or an akeoci akon of widtviduals oh | 


_ do not appear by their duly authorized agent, the affidavit of each 


ee applicant, showing whether he is a native or naturalized citizen, when xs : 


; and where born, and his residence, will be required. 


68. In case. an- applicant has declared his intention to Becorié a “! : 
citizen or has been naturalized, his affidavit must show the date, place, — 


and the court before which he declared his intention, or from which ~ 
his certificate of citizenship issued, and present residence.. | 
69. The affidavit of the claimant as to his citizenship may be taken 
- before the register or receiver, or any other officer authorized to | 
administer oaths within the land districts; or, if the claimant is | 
_ residing beyond the limits of the district, the affidavit may be taken 
before the clerk of any court of record or before any notary public 
_ of any State or Territory. — Sa 
- 70. If citizenship is established by the testimony of disinterested 
persons, such testimony may be taken at any place before any person 
authorized to administer oaths, and whose 0 cial character 1 is duly 


— verified. —_ 
71. No entry will be allowed until the register has: gatiafied him- 


self, by careful examination, that proper proofs have been filed upon — 
the ‘points indicated in the law and official regulations. Transfers 


- made subsequent to the filing of the application for patent will not | 


be considered, but entry will-be allowed and patent issued in all cases. 
in the name of the ‘applicant for patent, the title conveyed by the — 
patent, of course, in each instance inuring to the transferee of ‘such — 


applicant where a transfer has been made pending the application ~ | 


_ for patent. 
492, The mineral entries will be given the current eis numbers - 
according to the provisions of the circular of June 10, 1908, whether — 


_ the same are of lode or of placer claims or of mill sites. 


' 7%. In sending up the papers in a case the register must: riot: omit | 
-certifying to the fact. that the notice-was posted in his office for the. 


full period of sixty days, such certificate to state distinctly when’such _ | 


posting was done and how long continued.. The schedule of. papers, | 


- form 4-252f, should aecom pany the returns wate all mineral apple 7 


| tions and entries gether 
| | _POSSESSORY RIGHT. 


1h, The} provisions. of section 2332, Revised Bice: will greatly 


% Jessen the: burden of proof, more especially i in the case of old claims =~ 
located many years since,‘the records of which, in many cases, have 


been destroyed by fire, or lost in other ways during the lapse of time, 
but concerning the possessory right to which all controversy or litiga- 
| tion has long been settled. 


| 7. When.an applicant desires to: make his proof of “possessory a 
_ right in accordance with this provision of law, he will not be required 


_to produce evidence of location, copies of conveyances, or abstracts of 


title, as in other cases, but will be required to furnish a duly certified — = 
copy of the statute of limitation of mining claims for the State or . 


Territory, together with his sworn statement giving a clear and suc-— : 
. cinct narration of the facts as to the origin of his title, and likewise'‘as 
to the continuation of his Doon of the mining erouue covered by: 
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his application? the area, thereof; the nature and extent of fis min- 
ing that has been done thereon ; whether there has been any opposi- 
tion to his possession, or litigation with regard to his claim, and if — 
go, when the same ceased; whether such cessation was caused by © 

compromise or by judicial decree, and any additional facts within the © 
- claimant’s | knowledge having a direct bearing upon his possession _ 
and. bona fides which he may desire to submit in support of his claim. — 

76. There should likewise be filed a certificate, under seal of the 
- court having jurisdiction of mining cases within the judicial district 
_ embracing the claim, that no suit or action of any character whatever | 
involving the right of possession to any portion ‘of the claim applied 
for is pending, and that there has been no litigation before said court 
_ affecting the title to said claim or any part thereof for a period equal 
to the time fixed by the statute of limitations for mining claims in 
_ the State or Territory as aforesaid other than that which has. been 
finally decided in favor of the claimant. _ | 
_ %, The claimant should support his narrative: of facts relative to 
his possession, occupancy, and improvements by corroborative testi- 
mony of any disinterested person or persons of credibility who may be 
cognizant of the facts in the case and are oe of tee under- 
senane ys in ne paade , | 2 


ADVERSE CLAIMS. 


78, An adverse as must ie filed with the register and receiver 
of the land office where the application for patent is filed or with the 
register and receiver of the district in which the land is situated at. 
the time of filing the adverse claim. It must be on the oath of the 
adverse claimant, or it may be verified by the oath of any duly author- 
ized agent or attorney in fact of the adverse claimant cognizant of the 
facts. stated. 

79. Where an agent or attorney. im fact verifies the adverse claim, 
he must distinctly swear that he is such agent or attorney, and ac- 
company his affidavit by proof thereof. | | 

80. The agent or attorney in fact. must make the affidavit in wenn 


| cation of the adverse claim within the land. district where the claim % 


is situated. 

81, The adverse claim so filed must fully set. forth the nature aid 

extent of the interference or conflict; whether the adverse party 
- claims as-a purchaser for valuable consideration or as a locator. If | 

the former, a certified copy of the original location, the original.con-. 

 veyance, a duly certified copy thereof, or an abstract of title from the 

oftice of the proper recorder should be furnished, or if the transaction 


was. a merely verbal one he will narrate the circumstances attending | 


the purchase, the date thereof, and the amount paid, which facts — 


~ should be supported by the affidavit of one or more witnesses, if any 


were present at the time, and if he claims as a locator he must file a 
duly certified copy. of. the location from the office of the proper 
recorder. 7 
82, In order that the = boundaries > ond “ eatent ” of the claim may 
be shown, it will be incumbent upon the adverse claimant to file a plat — 
showing his entire claim, its relative situation or position with the one 
against which he claims, and the extent of the conflict: Provided, 


homer That if the applemion for patent describes the claim a by ee 
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| legal subdivisions, the wigs claimant, Gf also claiming by ieoar 
subdivisions, may describe his adverse claim in the same manner - 
without further survey or plat. If the claim is not described by 
legal subdivisions, it will generally be more satisfactory if the plat 
thereof.is made from an actual survey by.a mineral SUrvexOr, and. its ) 
correctness ofticially certified thereon by him, © | 
83. Upon the foregoing being filed within the sixty days? period | 
of publication, the register, or in his absence the receiver, will imme- | 
diately give notice in writing to the parties that such adverse.claim 


has been filed, informing them that the party who filed the adverse 


claim will be required within thirty days from the date of such filing © 


i. .to commence proceedings in a court of competent - jurisdiction to 
_ determine the question of right of possession, and to prosecute the 


game with reasonable diligence to final judgment, and that, should 
such adverse claimant fail to do so, his adverse claim will be consid- 
- ered waived and the application for patent be allowed to poe , 
upon its merits. » 


84. When an adverse claim is filed as aforesaid, the register. or 


receiver will indorse upon the same the precise date of filing, and pre- 


serve a record of the date of notifications issued thereon; and there- _ 


after all proceedings on the application for’patent will be stayed with 

the exception of the completion of the publication and posting of 

- notices and. plat and the filing of the necessary proof thereof, until 

_ the controversy shall have been finally adjudicated in court. or the 
adverse claim waived or withdrawn. _ 

(a) The act of Congress approved June 7, 1910 (36 Stat. L., 459), 


relates to the filing of adverse. claims and the institution of suits 


thereon, with: respect to mineral] applications in the ‘Territory of — 


- Alaska. 


In administering this ate the foregoing regulations should: be fe ah 


_. followed in so far as a are Bppheanlss _ these additional in- 
structions are’ prescribed. 3 K 


fe | ‘EXTENSION OF TIME FOR FILING ADVERSE CLAIMS. 


The act. provides that adverse claims may be filed at any. time 
during the 60-day period of publication or within 8 months there- 
after. This provision applies to any application where the 60-day 
period of publication ended with, or ends after, June 7, 1910, and - 
operates to enlarge by 8 months ‘additional the time within which 
an adverse claim may be filed. This provision does not apply to — 
any application under which the 60- -day period of publication ended 


with, or before, June 6, 1910, for, if no adverse claim was seasonably — ; a 


filed in such Case, . the statutory assumption that none existed has 
arisen, upon the expiration of the publication | period, in favor of Ba 
the applicant. | | 


ae EXTENSION. ad TIME WITHIN WHICH ADVERSE SUITS MAY BE 
| ‘INSTITUTED. : | , 


7 “ ») It is 4166 provided by the act that ican suits may be jieti: a 
tuted at any time within 60 days after the filing of adverse claims 
-in-the local land ‘office. This provision applies to any adverse claim 


_ under which the 80- day- period fixed under the former law for com- | ; 


Be enane, the adverse suit was umes on, or aaa with, June a -_ 
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N 


1910, aa eailaiwes such time toa period of 60 days, ena’ also to | 


any adverse claim which is seasonably filed on, or after, June 7, 1910. 


‘Such provision has no operation in a case where, under the former | 
_ law, the 30-day period within which to institute suit on an adverse — 
claim expired with, or ended before, June 6, 1910, and the 60-day 
Publication period also expired on or before J une 6, 1910. 7 
_ Registers and receivers of United States land offices i in Alaska will . . 

exercise. the greatest care in applymg the provisions of the act, and _ 
will allow no mineral entry until after the expiration of the full - 
period granted for the filing of adverse claims. For example, on — 
any application. under which the publication period ended with, or | 
after, June 7, 1910, no entry will in any event be allowed until after 


the expiration of the eight-months period following the. publication. - 


period. (Instructions, June 25, 1910.) 
85. Where an adverse claim has been filed. ae cuit thereon com-~ 


 menced within the statutory period and final judgment rendered 


determining the right of possession, it will not be sufficient to file 
with the register a certificate of the clerk of the court setting forth 
the facts as to such judgment, but the successful party must, before 
he-is allowed to make entry; file a certified copy of the judgement roll, 
together with the other evidence required by section 2326, Revised 
Statutes, and a certificate of the clerk of the court under the seal of 
the court showing, in accord with the record facts of the case, that 
the judgment mentioned and described in the judgment roll afore- 
_ said is a final judgment; that the time for appeal therefrom has, un- 
der the law, expired, and that no ‘such appeal has been filed, or that 
the defeated party has waived his right to appeal. Other evidence 
showing such waiver or an abandonment of the litigation may be . 
filed. (As amended Apr. 9, 1915.) | 
86. Where such suit has been dismissed, a certificate of the clerk of | 
the court to that effect ora certified. copy of the order of dismissal 
will be sufficient. | 
87. After an adverse alain has been filed and suit comamieneads a 
relinguishment or other evidence of abandonment of the adverse 
claim will not be accepted, but the case must be terminated and 
| proof thereof furnished as required by the last two paragraphs. 
_ 88.. Where an adverse claim has been filed but no suit commenced - 
: against the applicant for patent within the statutory period, a cer- — 
_ tificate to that effect by the clerk of the State court having jurisdic-- 
jon in the case, and also by the clerk of the district court of the — 
‘United States for the district in which the claim i 1s situated, will Hee ; 
oe required. ‘(Amended Nov. 6, 1912. an a 


APPOINTMENT OF SURVEYORS FOR SURVEY OF 
MINING CLAIMS AND. CHARGES. | 


‘89. Section 2334. provides for the appointment of. surveyors to sur- 
vey mining claims, and authorizes the Commissioner of the General | 
Land Oifice to establish the rates to be charged for surveys and for . 


_ newspaper publications in mining cases. Under this authority of . 


law, the following rates have been established as. the maximum 
charges for newspaper publications: 

| ae The charge for the publication of notice of application for 3 

| patent 3 in a mining case, in all districts, excuetve of ‘Fairbanks, 
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hee ine aoe Bea the legal ae allowed by the laws of the 

State, wherein the notice is published, for the publication of legal 
notices, and in no case shall the charge exceed $7 for each 10 lines 
of space occupied where publication is had in a daily newspaper, . 
and where a weekly newspaper is used. as a medium of publication 
$5 shall be the maximum charge for the same space. Such charge | 


shall be accepted as full payment for publication in each issue of the = 


newspaper for the entire period required by law. 


For such publications in the Fairbanks district the maximum 


rate is fixed at $10 for each 10 lines of space in a daily newspaper 
for the required period, and at $7 for the same. space and time if: 
publication. be had in a weekly newspaper. é 

It is expected. that these notices shall not be. SO abbreviated as to. 
curtail the description essential to a perfect notice, and the said rates 
_ are established upon the understanding that. they are to be in the - 


usual body. type used for legal notices. 


2 (2) For the publication. of citations in cates: or te in- | 
volving the character of lands, the charges may not’ exceed the rates. 


_. provided for similar notices by the law of the State, and shall not 


exceed $8 for 5 publications in a weekly newspaper, or $10 for publi- 


| cation in a daily newspaper for 30 days. (As amended June 23— | 


duly 1,.1913, and Nov. 28, 1913.) 


| 90. The surveyors general of the. several districts will, in pursu- 2 


ance of said law, appoint in each. land district as many competent: 


surveyors for the survey of mining claims as may seek such appoint-_ 


ment, it being distinctly understood: that all expenses of. these notices 
and: surveys are to be borne by the mining claimants and not by the. 
United States. The statute provides that the claimant shall also be. 


at liberty to employ any United States mineral surveyor. to make the. 


_ survey. Each surveyor appointed to survey miming claims before 
entering upon the duties. of his office or appointment shall be required 
to enter: into a bond of not less. than 55, 000 for the faithful perform: 
ance of his duties. 

91. With regard. to: the platting of the Apne and other office work. 


in the surveyor general’s office, that officer will make an estimate of _ 


the cost thereof, which amount the claimant will deposit with any 


assistant United States treasurer or designated. depository i in. favor | | 
_ of the United States. Treasurer, to be passed to the credit of the fund: 


created by.“ deposits by individuals for surveying public lands,” and. 
file with the surveyor general duplicate certificates of such deposit 
in the usual manner. . 

92. The surveyors general will endeavor to: appoint surveyors to. 


a survey: mining: claims so that one or-more may be located in each 7 


mining district. for the greater convenience. of miners. : 
93. The usual oaths will be required: of these: surveyors aid their 
- assistants as to the correctness of each survey executed by them. 
, The duty-of the surveyor ceases when- he. has. executed the survey 
and. returned: the. field notes. and. preliminary- plat. thereof. with his. 


report to. the: surveyor- general. He will not be: allowed; to prepare. 
for the mining claimant the papers in. support:of am application. for- 


patent, or otherwise perform the duties of an. attorney. betare: the. 
land: office. in connection: with. a ; MIRE: claim: | aig 
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- The surveyors general and local land officers are expected to report =a 
any infringement of this regulation to this office. . 


94. Should it appear that excessive or exorbitant charges have been | 


| made by any surveyor or any publisher, pimp? action will be ae 
| with the view of correcting the abuse. _ 4 


PRES OF REGISTERS AND RECEIVERS. 


95. The fees payable to the register and receiver for filing and act- 


ing ‘upon applications for mineral-land patents are five dollars to 
- each officer, to be paid by the applicant for patent at the time of fil- 
ing, and the like sum of five dollars-is. payable to each officer by an 


~ adverse claimant at the time.of filing his adverse claim. (Sec. 2238, 


RS. par. 9) 
| [Paragraphs 96, 97, and 98 are superseded by the general Sealer 
- Ynstructions of May 4, 1912, prescribing the. method of a 
| records and accounts relating to the public lands. 1 


HEARINGS TO DETERMINE CHARACTER OF LANDS. - 


-. 99. The Rules of Practice in cases before the United States district 
| lend offices, the General Land Office, and the Department of the 
Interior will, so far as applicable, govern in all cases and proceedings — 
| arising in contests and hearings to determine the character of lands. 
100. Public land returned by the surveyor general as mineral shall 
be withheld from entry as agricultural land until the presumption 
arising from such a return shall be overcome by testimony taken in. 
the manner hereinafter described. | 
‘101. Hearings to determine the Wereeies of lands: 
(1) Lands returned as mineral by the surveyor general. 3 
. When such lands are sought to be entered as agricultural under 
laws which require the submission of final proof after due notice by 
publication and posting, the filing of the proper nonmineral affidavit 
in the absence of allegations that the land is mineral -will be deemed 
- sufficient as a preliminary requirement. A satisfactory showing as to 
character of land must be made when final proof is submitted. 
_* In case of application to enter, locate, or select such lands as agri- 
- cultural, under laws in which the submission of final proof after due 


publication and posting is no¢ required, notice thereof must first be __ ; . 


- given by publication for sixty days and posting in the local’ office 
' during the same period, and affirmative proof as to the character of 
the land submitted. In the absence of allegations that: the land is 


mineral, and upon compliance with this requirement, the entry, loca- 


: ‘ton, or selection will be allowed, if otherwise regular. | | 
—* (2) Lands returned as agricultural and alleged to be mineral mo 
character: 
_-* Where as’ ‘against the claimed right to enter such lands as poneal | 
tural it is alleged that the same are mineral, or are applied for as — 


wiinéral lands, the proceedings in this class of cases will be in the _ 


ature of a contest, and the practice will be governed by the rules 3 in 

force’ in- contest:cases. : 
[Paragraphs 102 to. 104, inclusive, are superseded by appropiints: 

instructions relative to nonmineral proofs in railroad, State, and | 
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forest lieu selections contained in separate circulars. (See,astorail- | 


~ . road selections, Instructions in 48 L. D., 476; as to State selections, — 
circular in 89 L. D., 39; and as to forest lieu selections, 31 L. D., 372, © 
33 L. D., 558, 36 L. D., 278, 846, and 38 L: D.,287.)] | 
_ 105. At hearings to determine the character of lands the claimants | 


and witnesses will be thoroughly examined with regard to the char- ~ i> 


acter of the land; whether the same has been thoroughly prospected; — 

whether or not there exists within the tract or tracts claimed any lode | 

- or vein of quartz or other rock in place bearing gold, silver, cinna-— 
bar, lead, tin, or copper, or other valuable deposit which has ever — 


been claimed, located, recorded, or worked; whether such work is 


entirely abandoned, or whether occasionally resumed; if such lode 
does exist, by whom claimed, under what designation, and in which 
‘subdivision of the land it lies; whether any-placer mine or mines exist 
upon the land; if so, what is the character thereof—whether of the 
shallow-surface description, or of the deep cement, blue lead, or gravel 
deposits; to what extent mining is carried on when water can. be — 


~ obtained, and what the facilities are for obtaining water for mining 


purposes; upon what particular ten-acre subdivisions mining has been 
done, and at what time the land was abandoned for mining purposes, 
if abandoned at all. In-every case, where practicable, an adequate 
quantity or number of representative samples of the alleged: mineral- 
bearing matter or material should be offered in evidence, with proper 
identification, to be considered in connection with the record, with 
which they will be transmitted upon each appeal that may be taken. 
-. Testimony may be submitted as to the geological formation and 

development of mineral on adjoining or adjacent lands and their 
relevancy. Pe yu Re kee 

106. he testimony should also show the agricultural capacities of 
the land, what kind of crops are raised thereon, and the value thereof ; 


the number of acres actually cultivated for crops of cereals or vege- 


‘tables, and within which particular ten-acre subdivision such crops 
are raised; also which of these subdivisions embrace the improve- 
ments, giving in detail the extent and value of. the improvements, 
such as. house,. barn, vineyard, orchard, fencing, etc., and mining 
improvements. _ | a ee ee oe ee ee 
107. The testimony should be as full and complete as possible; and 
‘in addition to the leading points indicated above, where an attempt is 


made to prove the mineral character of lands which have been entered 


~ under the agricultural laws, it should show at what date, if at all, | 
valuable. deposits of minerals were first known to exist on the lands. — 


108.. When the case comes before this office,.such decision will be | - 


made as the law and the facts may justify. In cases where a survey 
is necessary to set apart the mineral from the agricultural land, the 
- proper party, at his own expense, will be required to have the work 
done by a reliable and competent surveyor to be designated by the 


surveyor general. Application therefor must be made to the register __ 


and receiver, accompanied by description of the land to be segre- - 


gated and the evidence of. service upon the opposite party of notice 


of his intention to have such segregation made. The register and. 


receiver will forward the same to this office, when the necessary 


_ instructions forthe survey will be given... The survey in such. case, 


_ where the claims to:be segregated are vein or.lode claims, must. be _ 
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executed in such manner as will: eaitomn to the canieunits in 
section 2320, ba Statutes, as to length and width and parallel 
end lines. : 

(a) In order to. secure uniformity of practice. in ‘the execution of 
mineral segregation surveys authorized under paragraph 108 et 


seq. of these regulations and to present a proper basis for intelligent _ 


- action, the following directions are given. They will supersede all 


i. previous instructions with which they are in conflict, and will be 


adopted without reference to precedent or practice formerly per- 
_ mitted by the General Land Office or the Department. 
_ (6) There appears to exist a very general, although erroneous, 
- assiimption that, because the surveys in question relate to the segre-— 
gation of mineral land, are authorized by the mining regulations, 
and: are. usually. executed by United States mineral surveyors, they 
therefore partake of the nature of mineral surveys. That this is not — 
the case will: be evident upon consideration of the fact that the neces- 
sity. for mineral segregation surveys arises almost exclusively with 
reterence to. “lands returned as agricultural and alleged to be min- 

_ eral in character” (ante, par. 101, sec. 2), where the survey, made at _ 
the instance, for the benefit, ‘and at the expense of the homestead - 
entryman, is designed solely to define the boundaries. of, and provide 
a legal description for, the agricultural land for which application 
is made. The. circumstances that such surveys are usually executed 
by United States mineral surveyors is without significance, as the 
regulations provide only that. the work shall be done.by “a reliable 
and competent surveyor to be designated by the surveyor general.” 

_ This would include county or other surveyors in private practice. 

(ec) Authority for the survey having issued, and a surveyor hav- 
ing been designated by. the surveyor weneral, the instructions ad- 
_ dressed. to the surveyor will particularly. emphasize the fact that the 

survey is nonmineral in character, and as an aid to the preparation 
of such instructions the surveyor general’s attention 1 is directed to the 
following considerations: _ 

(d) To all intents and. purposes the segregation survey is 62 » parte : 
procedure and confers no permanent rights. or benefits upon the min-- 
eral claimant. The definition, in whole or in part, of the boundaries 
of the mining claim is merely incidental to. the determination of the 
confines of the agricultural entry, and the survey, which may involve 
the retracement.and reestablishment of the public-land. lines and the — 

subdivision of the section, is effective upon the mineral claim only as. 


_a location survey, permitting greater accuracy of description than is 


_ usually attained by the somewhat crude methods of the locator. os 
~ (e) While a discussion m.-detail of the field procedure attendant _ 
~ upon. the execution of mineral: segregation. surveys is beyond the pur- 


pose of these regulations, and is a subject properly to be determined 


by the surveyor general, after consideration. of the conditions sur- 


rounding the individual case, the extent. of the. required. operations | - 


isa, question of such importance, as affecting not only.the actual field _ 

work’ but also. the method to. be adopted: for the.subsequent office. com- - 

putations, that some comment. thereon. appears. desirable. 7 
(f). As a preliminary. to its consideration, however, it is proper. to. 


_ recognize. the generally accepted: principle that. where. any. legal: sub- — 


: division of the Puen domain is invaded by. a. segregation mes the : 
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_. former loses its identity as,a unit of disposal, and the resultant frac-: 
tional lots must. depend for their area upon the data supplied by the 
survey, without reference to the stated area of the subdivision. This 
principle, while intrinsically sound, is found in practice to result in 
a,refinement of little utility when applied to regular sections whose. 


closure is acceptable. Its observance is therefore frequently ignored, - a 


and. this is true, in particular, where the segregation of patent mineral 


' gurveys.is concerned, the procedure in such cases being merely that of 


office. protraction and computation from the assembled mineral and 
township records. — : | _ | st 
(7) The extent of any mineral segregation survey. is dependent — 
_ primarily upon the condition of the section or sections invaded, as: . 
mdicated by the actual alinement and. measurement of the boundaries. 
thereof. With this fact clearly in mind, and with an equal recogni-. 
tion of the. nonmineral character. of the survey, the surveyor will, 
after preliminary reconnaissance, readily determine the amount of © 


field work required in any given case. It frequently happens that a 
_ direct connection of the mineral location by a tie or ties to con--~ — 
venient existing and. identified corners of the public-land survey, fol- 


_. lowed by a survey of the out-boundaries of the mining claim or claims, 
thus presenting data equivalent to.those supplied by a patent mineral - 
survey, will, with the subsequent office protractions for area, be found | 
- adequate for the segregation, but this. sufficiency is evident only 
when the section invaded is itself found to be actually conformable, | 
within Manual limits, to the record thereof. In many other cases the 
actual condition of the section may be so far removed from that rep- 
resented by the record that it would be impossible.to assert even ap- 

_ proximate accuracy for lot areas obtained by deducting the acreage — 
of the mineral land, as determined by the survey, from the nominal 
~ area.of the legal subdivision shown upon the township plat. . 
_ (A) It is therefore apparent that the first duty of the surveyor.is © 


to determine by retracement the actual condition of the section in- 


vaded, and provision therefor should be embodied, in future, in: the 
instructions of the surveyor general. Ifthe result is satisfactory, and 
a reasonable agreement with the approved record is indicated, he. may. 


then proceed with the segregation survey; and upon evidence of — 


proper closure the surveyor general’s, office may determine. the re- 
sulting lot areas by protraction and deduction, with the assurance 
that no error in. excess of allowable. limits has been introduced. . If, 


; on the other hand, the retracement reveals radical defects in the.sec- 


tion, and serious.disagreement with the record, it will be necessary for 


_ the surveyor to subdivide the section, or so much thereof as is invaded 


by the mineral claims, restoring any lost corners, and locating. such 


-. . quarter-quarter-section corners as.are required. The segregation sur- _ = 7 
vey. will then, be a ey to the conditions so.defined, andthe 
resultant lot areas. will be calculated. upon the basis of the data fur- ~ 


upon the township plat. 7 | we 
(2). Where, however, it. appears upon. retracement. that the absence 


_ nished by. the survey.and not by reference to.the nominal areas. shown 


_. of corners, and: the. gbliteration of other. evidences of the original 


public land survey is so general as to require extensive restorations 


and, a, search for controlling corners. remote from the section or-sec- 


tions. affected by the segregation, the execution of which would, im-- 
pose. upon. the entryman unreasonable hardship and expense, the — 
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designated surveyor will proceed only with the survey of ies min- 


eral location as provided in subdivision (g) hereof, and will, upow 
transmittal of his returns to the United States surveyor general, re- 
- port to that officer the conditions which precluded his completion of. 


the survey. Upon receipt of such report, the United States surveyor 
general will, if the explanations thus submitted are acceptable, re- 


quest authority from the General Land Office to.employ the services 
of an United States surveyor for the resurvey and subdivision nec- 


essary to complete the segregation and determine the true condition 
of the section or sections involved. It is believed, however, that the 
necessity for this procedure will not. frequently. arise, and surveyors 
_ general are advised that authority for such action will i issue only 1 in 
cases-that are clearly exceptional. 


(7) Regarding the limit of error applicable to segregation sur- 
veys, it appears illogical to demand greater accuracy in the sub-— 


division than obtains in the section itself, and therefore a limit of 
--one part in 640 in latitude and in departure may be adopted, but 
the surveyor. should strive to reduce the error in closure wherever 


possible. The considerations which require great precision in an ~ 


_ official mineral survey are not present in these cases, but the estab- 


lishment of the lines and corners of the mineral location. should be — 


attended by such care and exactness of execution that their position 
will not require revision by the patent survey which may follow. 
This is highly important for the reason that while theoretically 


subject to such revision, the result. in practice is the creation of | 


small fractional areas of questionable utility for mining operations, 
and yet excluded from the agricultural] classification. 
(4) Upon completion of the survey and the receipt by the sur- 


veyor general’s otfice of the returns thereof, he will cause a critical _ 


examination to be made with reference to their accuracy and suifli- 


- ciency. . The-field notes will be so prepared as to present, first, the 


zecord of the sectional retracement, restoration, and subdivision ; 


second, the connection of the mineral location or locations there-- 


with; and, finally, the record of the segregation survey proper, the 


| latter to include a statement of the area of the mineral lands elimi- 
pated from each section. All measurements will . be returned in 
-. chains and links. The title page and oaths covering the notes will 
be of the regulation township form (4-679, 4-680), and will contain 


- such descriptive matter as 1s appropriate. One transcript of the 
whole will be prepared for the files of the General Land Office. 


(2) The plat of survey will be prepared in triplicate, and will _ 
4 be: of standard township size. It will exhibit only the section or — 
sections involved, and will display an appropriate title and certifi- 

— cate of approval. ‘A scale of 10 or 20 chains to the inch is sug- ~ 


- gested as convenient. ‘The plat will be rendered strictly conform- 


able to the field notes of the survey and will present all essential” 
data as to courses and distances (true lines) of sectional retrace- __ 
ments and subdivision; boundaries of the mineral location. or loca-_ 


_ tions; ties, ‘intersections, etc.; and will-in all cases afford informa- 


tion sufficient for a determination of the areas. of the fractional 
- lots created. 

—» (m)- The lots in ‘quéstion will be designated ir in the usual manner 

ao by consecutive: numbers, beginning with that next higher than the. | 

oer series ‘of ‘the PeveoeS survey. ‘Their -areas-: will: be calculated | in: 
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strict doritonmity with the principles heretofore discussed : that: is, 
‘by deduction of the returned and_verified mineral area (which 
need not appear upon the plat). from the nominal area of the legal 
subdivision, where the. section is in reasonable agreement with its — 
~ record and. requires no field subdivision, or in the case of defective 
sections, by balanced traverses, based upon the actual field returns 
of the combined subdivisional and segregation surveys. | 


(n) Upon completion of the office work and approval of the 7 


survey the duplicate plat and transcript of field notes will be trans- _ 

mitted to the General Land Office for examination and acceptance. 

-_ (0) Inquiries as to procedure in special cages, and the requests for 
instructions or explanation covering minor items of practice not. — 


~~ herein noted, should be addressed to the Commissioner of the Gen- - 
eral Land. Office in connection with the specific survey to which _ 


_ they are referable. 


109. eve survey when executed | must be properly sworn to by | | 


the surveyor, either before a notary oe United States commis- 
sioner, oft cer of a court of record, or before the register or.receiver, 
the deponent’s character and credibility to be properly certified | to. 


- by the officer administering the oath.. 


110. Upon the filing of the plat. and field notes of such survey, 
duly sworn to as aforesaid, with the surveyor general, for his veri- 
fication and approval, he will, if he finds the work correctly. per- 
formed, approve the same, sign and date the approved plats and 
field notes, and thereupon transmit one copy of the plat and field 
notes to this office for its examination and acceptance. After this 
office shall have examined and accepted the returns of such survey 
and the plat and field notes thereof, it will duly notify the sur- 
veyor general of its examination and acceptance, who will there- 
after promptly furnish an authenticated copy of such. a to the 
proper local land office-for filing there. 7 

The copy of ee furnished the local office md this office must: be 
a diagram verified by the surveyor general, showing the claim or 
claims segregated, and designating the separate fractional. agricul- 


~. tural tracts in each 40-acre legal. subdivision by the proper lot — 


number, beginning with No. 1 in each section, and giving the area — 
in each lot, the same as provided in paragraph 37 in the survey of 
mining claims on surveyed lands, and paragraph 108, subdivi- 
sion. (m). 
111. The fact that a certain tract of land i 1s decided upon testi- 


mony to be mineral in character 1s by. no means equivalent to an, 


award of the land to a miner. In order to secure a patent for such 


land; he must proceed as in other a in accordance with the fore- a : 


going regulations. | 
Blank forms for proofs i in mineral cases are ‘not. furnished by the | 
General Land Bee oe | ce. : 


TERRITORY OF ALASKA. 


112. Geen 13, act of May 14, 1898, according to fativebarn citi- a. 2 | 
gens of Canada “the same mining rights and privileges” in the Ter- 


ritory of Alaska. as are accorded to citizens of the United States in. 


British Columbia and the Northwest Territory by the laws‘of the — 


Dominion of Canada, is not now and never has been operative, for - 
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the reason: that the nly mining ee and privileges granted to any 
person by the laws of the Dominion of Canada are those of leasing 
mineral lands upon the payment: of a stated royalty, and. the mining 


laws of the United States make no provision for such leases. 


118. For the sections of the. act of June 6, 1900, making further — 
provision for a civil government for Alaska, which provide for the 
establishment of recording districts and the recording of mining loca-. 
_ tions; for the making of rules and regulations by the miners and for 
the legalization of mining records; for the extension of the mining 
laws to the Territory of Alaska, and for the exploration and mining © 
of tide lands and: lands below low tide; and relating to the rights of 
Indians and persons renee Sc ools or missions, see page 267 of 
| this circular. | 


MINERAL LANDS WITHIN NATIONAL FORESTS. 


(144. The act of June. 4., 1897, provides that “ any mineral: lands in 
any forest reservation. which have been or which may be shown to be 
such, and subject to entry under the existing mining laws of the 
United States and the rules and regulations applying thereto, shall: 
continue to be subject to such. location and entry,” notwithstanding 
the reservation. This makes mineral lands in the forest reserves 
‘subject to location and entry under the general mining laws in. the 
usual manner. , 
The act also provides that « ‘The Secretary of the Interior may 
- permit, under regulations to be prescribed by him, the use of timber - 
and stone found upon such reservations, free of charge, by bona fide — 
settlers, miners, residents, and prospectors for minerals, for firewood, 
‘fencing, building, mining, prospecting, and other domestic purposes, 
as may be needed by such persons for such purposes; such timber to 
be used within the State or Territory, Rope vely: where such reser- 
vations may be located.” _ : | 


Transfer of National nomen 


Act. of. February A, 1905. (33. Stat, , 628). 


The Secretary of the Department of Agriculture shall, on ena 
after the passage of this act, execute or cause to be executed all laws 
affecting public lands heretofore or hereafter reserved under the 
‘provisions of section twenty-four of the act entitled “An act to repeal 
the timber-culture laws, and for other purposes,” approved March 
8, 1891, and acts supplemental to and amendatory thereof, after such — 
lands have been. So reserved, excepting such laws as affect the survey- 
ing, prospecting, locating, appropriating, entering, relinquishing, 
. reconveying, certifying, or patenting of any of such lands. 
(For further information see Use Book—Forest Service. ) 


SURVEYS OF MINING CLAIMS. 
Genet Provisions. 


“115, ‘Under section. 2334, Revised. Statutes, the. United States. sur- 
_veyor: general: “may: appoint ; in, each land. district containing mineral — 
- Jands.as many competent, SUE REY ONS, as shall. apply. for appointment. to 
survey mining claims.” | a 
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- 116. Persons desiring such appointment should therefore file their . 

_ applications with the surveyor general for the district wherein ap- 
_ pointment is asked, who will furnish all information necessary. 
117. All appointments of mineral surveyors must-be submitted to 
_ the Commissioner of the General Laid Office for approval. 


118. The surveyors general have authority to suspend or revoke ~~ 


_the appointments of mineral surveyors at any time, for cause, and . 
to suspend or revoke the appointments at such times as the bonds | 
_. become subject to renewal under the act of March 2, 1895 (28 Stat., _ 

808), for reasons appearing sufficient to sustain a refusal to appoint 
in the first instance. The surveyors, however, will be allowed the 
right of appeal from the action of the surveyor general:in the usual | 

‘manner. The appeal must be filed with the surveyor ‘general, who — 

- will at once transmit the same, with a full report, to the General 
Land Office. (20 L. D., 283; amendment approved July 29, 1911.) | 
119. [Omitted] ee a aa eae 


120. Neither the surveyor general nor the Commissioner of the 
General Land Office has jurisdiction to settle differences relative to. _ 
-. the payment of charges for field work, between mineral surveyors 


and claimants. These are matters of private contract and must be | : 


- enforced. in the ordinary manner—i. e¢., in the local courts. The 
Department has, however, authority to investigate charges affecting 

_ the official-actions of mineral surveyors, and will, on sulficient cause 
shown, suspend or revoke their appcintment. — a oS 


121. The surveyors general should appoint as many competent = 
- mineral surveyors as apply for appointment, in order that claimants >: 


may have a choice of surveyors, and be enabled to have their work . 

done on the most advantageous terms.. a oe 
122. The schedule of charges for office work should be as low as is 

- possible. No additional charges should. be made for orders for 


amended surveys, unless the necessity therefor is clearly the fault of 


the claimant, or considerable additional office work results therefrom.: 
. 123. [Omitted] | a re ae 


_ . 124, Mineral surveyors will address all official communications to — 


- the surveyor general. They will, when a mining claim is the subject 


of correspondence, give the name and survey number. In replying 
to letters they will give the subject. matter and date of the letter. _ 


They will promptly notify the surveyor general of any change in — 
post-office address. 
125. Mineral surveyors should keep a complete record of each sur- 
vey made by them and the facts coming to their knowledge at the — 
-. time, as well as copies of all their field notes, reports, and official cor- _ 

- respondence, in order that such evidence may be readily produced | 
when called for at any future time. Field notes and other reports 
must be written in a clear and legible hand or typewritten, in non- — 

_ copying ink, and upon the proper blanks furnished gratuitously by . 
the surveyor general’s office upon application therefor. No inter- 
lineations or erasures will be allowed. ss - Sg me She 

126. No return by a mineral surveyor will be recognized as official | 


unless it is over his signature as.a United States mineral surveyor, _ 
- and made in pursuance of a special order from the surveyor general’s _ 


office. After he has received an order for survey he is required to 
- make the survey and return correct field notes thereof to the surveyor _ 
| general’s office without delay. i = 0s one 
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- 497. The claimant is required, in all cases, to make. satisfactory | 


-. arrangements with the surveyor for the payment for his services and 


- those of his assistants in making the survey, as the United States will 
not be held responsible for the same. 7 ae os 
128. A mineral surveyor is precluded from acting, either directly 
_ or indirectly, as attorney in mineral claims. His duty in any partic- 
ular case ceases when he has executed the survey and returned the 
field notes and preliminary plat, with his report, to the surveyor 
general. He will not be allowed to prepare for the mining claimant ~- 
the papers in support.of his application for patent, or otherwise per-. | 
form the duties of an attorney before the land office in connection 


with a mining.claim. He is not permitted to combine the duties ‘of _ 


surveyor and notary public in the same case by administering oaths to 
the parties in interest. It is preferable that both preliminary and -— 
final oaths of assistants should be taken before some officer duly 
- authorized to administer oaths, other than the mineral surveyor. In 
cases, however, where great delay, expense, or inconvenience would 
result from a strict compliance with this rule, the mineral surveyor is 
- authorized to administer the necessary oaths to his assistants, but in 
each case where this is done, he will submit to the proper surveyor — 
general a full written report of the circumstances which required his 
stated action; otherwise he must have absolutely nothing to do with 
. the case, except in his official capacity as surveyor. He will not 
employ chainmen interested therein in any manner. | ae 
Method of Survey. 

129. The survey made and returned must, in ‘every case, be an 
actual survey on the ground in full detail, made by the mineral sur- 
-veyor in person after the receipt of the order, and without reference 
to any knowledge he may have previously acquired by reason of 
having made the location survey or otherwise, and must show the - 
actual facts existing at the time. This precludes him from calculat- 
ing the connections to corners of the public survey and location mon- 
- uments, or any other lines of his-survey through prior surveys made 


- by others and substituting the same for connections or lines of the 


survey returned by him. The term survey in this paragraph apphes | 


not only to the usual field work, but also to the examinations required _ 
_. for the preparation of affidavits of five hundred dollars expenditure, _ 


- descriptive reports on placer claims, and all other reports. = = sis 
130. The survey of a mining claim may consist of several contigu- _ 
ous locations, but such survey must, in conformity with statutory — 
requirements, distinguish the several locations, and exhibit the bound-. 
aries of each. The survey will be given but one number. ’ 
131. The survey must be made in strict conformity with, or be 
embraced within, the. lines of the location upon which the order is 
based. . If the survey and location are identical, that fact must be 
clearly and distinctly stated in the field notes. If not identical, a— 
bearing and distance must. be given from each established corner of . 


survey to the corresponding corner of the ldcation, and the location — | 


corner must be fully described, so that it can be identified. The lines | 
of the location, as found upon the ground, must be laid down. upon © 

_ the preliminary plat in such a manner as to contrast and show their _ 
- relation to the lines of survey. a ae en ee 
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189. In view of the puincipie that courses and Ganiee, must. give 5 ae 


: way when in conflict with fixed objects and monuments, the surveyor 
will not, under any circumstances, change the corners of the location. 
for the purpose of making them conform to the: description in-the 
record. If the difference from the location be’ slight, it may be ex-_ 
_ plained in the field notes. = oe 
133. No mining claim located a pesacent to May 10, 1872, should _ 


exceed the statutory limit in width on each side of the center ofven 


or 1,500 feet in length, and all surveys must close within 50-100 feet 


ini 000: feet, and the error. must not be such as to make the location — 


: exceed the statutory limit, and in absence of other proof the discovery 
point is held to be the center of the vein on the surface. The course: 
and length of the vein should be marked upon the piat. | 


184. All mineral surveys must be made with a transit, with or 


- without solar attachment, by which the meridian can be determined 
independently of the magnetic neédle, and all courses must be re-- 


ferred to the true meridian. The variation should be noted at each ~~ 


corner of the survey. The true course of at least one line of each 
- survey must be ascertained by astronomical observations made at the. 
time of the survey; the data for determining the ‘same and details 
as to how these data were arrived at must be given. Or, in lieu of 
the foregoing, the survey must be connected with some line the true 
course of which has been previously established beyond question, and — 
in a similar manner, and, when such lines exist, it is desirable in all 
cases that they should be used as a proof of the accuracy of subse- | 
quent work. 
- — 135. Corner No. 1 of each. location embraced ina survey must be 


- connected by course and distance with nearest’ corner of the public 


survey or with a United States location monument, if the claim lies 


within two miles of such corner or. monument. if both are. within . 


the. required distance, the connection must be. with the corner of the 7 
public survey. : 

136. Surveys and. connections of jaineeal: elaiae may be re in. 
suspended townships in the same manner as though the claims were 
upon unsurveyed land, except as hereinafter specified, by connecting 
them with independent. mineral monuments. At the same time, the 
position of any. public-land corner which may be found in the neigh- 
-borhood of the claim should be noted, so that, in case of the release 
of the township from suspension, the position of the claim can be 
shown on the plat. | 
~-. 187. A mineral survey must not: be returned with its conceded 
made only with a corner of. the public survey, where the survey of | 
the township within which it is situated is under suspension, nor. 
connected with a mineral monument alone, when situated within the — 
limits of a township the regularity and correctness of the survey of 
which is unquestioned. 


138. In making an official survey, corner No. 1 of each location 


must be established at the corner nearest the. corner of the public 
- survey or location monument, unless good cause.is shown for its being 
placed otherwise. . If connections are given to both a corner of the 


public survey and location monument, corners Nos. 1 should be placed : 


at the corner nearest the corner of the public survey. When a. 


- boundary line of a claim intersects a section line, courses and dis-. 
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“tances foi point of intersection to the Government corners at each 


end of the half mile of section line so intersected must be given. 


139. In ‘case a survey is situated in a district where there are no 


corners of the public survey and no monuments within the prescribed 


limits, a mineral monument must be established; in the location of 
which the greatest care must be exercised to insure permanency as to. 
site and construction. (See, also, provisions of par. 39d.) 

140. The site, when practicable, should be some prominent point, 
visible for a long distance from every direction, and should be so 
chosen that the permanency of the monument will not be endangered = 
by snow, rock, or landslides, or other natural causes. © | 
141. The monument should consist of a stone not less than 30 ‘nehes | 

long, 20 inches wide, and 6 inches thick, set halfway in the ground, 
with a conical’ mound of stone 4 feet. high and 6 feet base alongside. 
The letters U. S. L. M., followed by the consecutive number of the 
- monument in the district, must be plainly chiseled upon the stone. If 
impracticable to obtain a stone of required dimensions, then a post 8 — 

feet long, 6 inches square, set’3 feet in the ground, scribed as for a 
stone monument, protected by a well-built conical mound of stone of ° 
not less than 3 feet high and 6 feet base around it, may be used. . The 
exact point for connection must be indicated on the monument by an 
X chiseled thereon; if a post is used, then a. tack must be driven into _ 
the post. to indicate the point. - 

142. From the monument, connections by course and distance must 
be taken to two or three bearing trees or rocks, and to any well-known — 


and permanent objects in the vicinity, such as the confluence of _ 


streams, prominent rocks, buildings, shafts, or mouths of adits. 
Bearing trees must be properly scribed B. T. and bearing rocks 
chiseled B. R., together with the number of the location monument ; 
-. the exact: point on the tree or stone to which the connection is ‘taken 
should be indicated by a cross or other unmistakable mark. | Bearings 
should also be taken to prominent mountain peaks, and the approxi- 
mate distance and direction ascertained from the nearest town or 
mining camp. A detailed description of the locating monument, 
with a topographical map of its location, should be furnished the 
olfice of the surveyor general by the eye 

148. Corners may consist of— | - 

First. A stone at least 24 inches long set 12 inches 3 in the one) 


-. witha conical mound of stone 14 feet high, 2 feet base, alongside. 


Second. A post at least 3 feet long by 4 inches square, set 18 
inches in the ground and surrounded , a substantial mound of stone 
or earth. — | 

Third. A rock in plase. ee 

A stone should always be used for a corner when possible, and 
when so used the kind should be stated. 

_ 144. All corners must be established in a permanent. and workman- 
‘like manner, and the corner and survey number must be neatly © 
chiseled or scribed on. the sides facing the claim. The ewacé corner 


point must be permanently indicated on the corner. When arockin _ 


place is used, its dimensions above ground must be stated and a cross 

chiseled at the exact corner point. 

145. In case the point for the corner be inaccessible or unsuitable a 

_ . witness corner, which must. be marked with the letters W. C. in addi- 
tion to > the corner and survey number, should be established. pat 3 
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“witness corner should be located upon a line of the survey al asnear 


as possible to the true corner, with which it must be connected by 
course and. distance. The reason why it is impossible or impracti-. 
cable to establish. the true corner- must always be stated in the field. 


notes, and in running the next course it should be stated whether the © . 


start is made from the true place for corner or from witness corner. 
146. The identity of all corners should be perpetuated by taking 
- courses and distances to bearing trees, rocks, and other objects, as 
_ prescribed in the establishment of location monuments, and when no 
bearings are given it should be stated that no bearings are available. 


Permanent objects should be selected for bearings. whenever possible. ~ i. 


_ 147. If an official mineral survey has. been made in the vicinity, 
within a reasonable distance, a further connecting line should be run 
_ to some corner thereof; and in like manner all conflicting surveys and | 
locations should be so ‘connected, and the corner with which. connec- 


-. tion is made in each case described. Such connections will be made — 


and conflicts. shown according to the boundaries of the neighboring ~ 
or conflicting claims as each is marked, defined, and actually estab- — 
lished upon the ground. The mineral surveyor will fully and’ specitf- 
ically state in his return how and by what visible evidences he was 
able to identify on the ground the several conflicting surveys and 
those which appear according to their returned tie or boundary lines 
to. conflict, if they were so identified, and report errors or discrepan-_ 
cles found by him in any such. surveys. In the survey of contiguous 
claims which constitute a consolidated group, where corners are com- 
- mon, bearings should be mentioned but. once. . 

148. The mineral surveyor should note carefully all topographical 


features of the claim, taking distances on his lines to intersections 


with all ‘streams, gulches, ditches, ravines, mountain ridges, roads, 
trails, etc., with their. widths, courses, and other data that may be 
required to map them correctly. All municipal or private improve- 
ments, such as blocks, streets, and buildings, should be located. 

149. If, in running the exterior lines of a claim, the survey is found 
to conflict with the survey of another. claim, the distances to the points” 
of intersection, and the courses and distances along the line inter-— 
sected from an established corner of such conflicting claim to.such 

points of intersection, should be described in the field notes: Provided, — 

That where a corner ‘of the conflicting survey falls within the claim 
- being surveyed, such corner should be selected from which to give the 


bearing, otherwise the corner nearest the intersection should be ~ 
. taken. The same rule should govern in the survey of claims embrac- a 
ing two or more locations the lines of which intersect. oe 
150. A lode and mill-site claim in one survey will be distinguished 7 
- by the letters A and B following the number of the survey. The cor- 


ners of the mill site will be numbered independently of those of the — 
~-Jode. Corner No.1 of the mill site must be connected with a corner 


. of the lode claim as well as with a corner of the public survey OF: ; 


United States location monument. | . 
151. When a placer claim includes lodes, or when several contigu- 
ous placer or lode locations are included as one claim in‘one survey, 
there must be given to the corners of each location constituting the — 
game a separate consecutive numerical designation, eoemne with 7 

corner No. 1 in each case. : | 


4681 vor, 441521 
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, 152. Throughout the description of the survey, after each reference: 
to the lines or corners of a location, the name thereof must be’ given, 
and if unsurveyed, the fact stated. If reference is made to a location | 
included in a prior official survey, the survey number must be given, 


_. followed by the name of the location. Corners should be described _ 


once only. 

7 153. The total area of each location and also the area in sontlict 

_ with each: intersecting survey or claim should be stated. But when. - 
locations embraced. in. one survey conflict with each other such con- 


flicts should only be stated in connection with the location from . | 


_ which the conflicting area is excluded. | | 
| 154. It should be stated particularly whether the claim is upon 

_ surveyed or unsurveyed public lands, giving in the former case the 
quarter section, township, and range in which it is located, and the. 
section linés should be indicated by full lines and the quarter- “section | 


lines by dotted lines. 


155. The title-page of the field notes must contain the post- -olfice 
address of the claimant or his authorized agent. | 

156. In the mineral surveyor’s report of the value of the improve- 
ments all actual expenditures and mining improvements made by the 
claimant or his grantors, having a direct relation to the development 
of the claim, must be included in the estimate. — 
(157. The expenditures required may be made from the surface or 
- in running a tunnel, drifts, or crosscuts for the development of the 
claim. Expenditures for drill holes for the purpose of prospecting 
and securing data upon which further development of a group of 
lode mining claims held in common may be based are available to- 
ward meeting the statutory provision requiring an expenditure of 


five hundred dollars as a basis for patent as to all of the claims of 


the group situated in close proximity to such common improvement. 
Improvements of any other character, such as buildings, machinery, 


or roadways, must be excluded from the estimate, unless it is shown  _ 


clearly that they are associated with actual excavations, such as cuts, 
tunnels, shafts, etc., are essential: to the practical development. of 
~ and actually facilitate. the extraction of mineral from the claim. 
158. All mining and other improvements claimed will -be located — 
by courses and distances from corners of the survey, or from: points - 
on the center or side lines, specifying with particularity and detail 
the dimensions and character of each, and the improvements upon 
each location should be numbered consecutively, the point of dis- 


covery being always No.1. Improvements made by a former locator 


who has abandoned his claim can not be included inthe estimate, 2 
but should be described and located in the notes and plat. © a 
_ .-159. In case of a lode and mill-site claim in the same survey ‘hie 

expenditure ‘of five hundred dollars must: be shown upon. the lode ~ 


claim. 


claim is less than five hundred dollars at the time of survey the min- 
-. eral surveyor may file with the surveyor general supplemental proof 


- showing five hundred dollars expenditure made prior: to the expira- 


-. tion of the period of publication. 


160. Tt the alee of the labor a improvements upon a mineral _ 


161. The mineral surveyor will return with his field notes a. a prelim- a 


inary plat on blank sent to him for that purpose, protracted on a scale 
of two hundred Feet to an inch, if practicable. In prepar ing ue the i 
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| top. is idvoethe: Cape of the calculations of areas by double sea oii | 
distances and of all triangulations or traverse lines must be furnished. 
The lines of the claim ayes should be heavier than. the lines of 


conflicting claims. 


162. Whenever a survey has been. reported in error the surveyor 7 


-.. may, in the discretion of the surveyor general, be required promptly _ 


to make a thorough examination upon the premises and report the — . 


| ‘result, under oath, to the surveyor general’s office. In case he finds — 
his survey in error he will report in detail all discrepancies with the 


original survey and submit any explanation he may have to offer as. . 


to the cause. If, on the contrary, he should report his survey correct, _ 
the surveyor general will, if necessary, order a joint survey to settle 
the differences with the surveyor who reported the error. A joint 


_ survey must be made within ten days after the date of order, unless — 


satisfactory reasons are submitted, under oath, for a postponement. “ 
The field work must in every sense ‘of the term be a joint survey, and — 
not a separate survey, and the observations and measurements taken 


with. the same. instrument and chain, previously tested and agreed — : 


upon. | 
N othing contained in the foregoing paragraph shall be eiainied 

ds intending to invest surveyors general with jurisdiction to try and 
determine purely adverse claims. to mining ground, and the procedure 
herein prescribed. shall not. be resorted to in any case where it Is 


apparent that the controversy is not one concerning the professional . 7 


efficiency of the surveyor, or the’ accuracy of results achieved by the. 

_ methods employed by him in the execution of the survey, but relates — 
substantially to. the relative merits of Tival claims to thes same oa 
of ground. | 

163. The mineral surveyor found i in error, or, if both are in error, 
the one who reported the same, will make out the field notes of the 
joint survey, which, after being duly signed and sworn to by both - 
parties, must be transmitted to the surveyor general’s office. 

(164. Tnasmuch as amended. surveys are ordered only by special 
instructions fromthe General Land: Office, ‘and the conditions and 
circumstances peculiar to each separate case and the object sought by 
- the required amendment, alone govern all special matters relative to- 


the manner of making such. survey and the form and subject matter 
to be embraced in the field notes. thereof, but few general rules appli- — 


cable to all cases can be laid down. 
The expense of amended surveys, including amendment ef plat and 


field notes, and. office work in the aurveyor general’s office will be 


borne by the claimant. | | 
_ 165. The amended survey must be made in strict conformity with, 
or be embraced within, the lines of the original survey. I¢ the 
amended.and original surveys are identical, that fact must be clearly 


and distinctly stated in the field notes. If not identical, a bearing 
and..distance must be given from each established corner of the “3 
- amended survey to the corresponding corner of the original survey. | 


The lines of the original survey, as found upon the ground, must be 
laid: down. upon the preliminary plat in such manner as to contrast | 
-and-show their relation to the lines of the amended survey. | 
. 166. ‘The field notes of the amended survey must be prepared on the 
— same size. ie form of blanks as are the field. notes of the original 
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survey, id the seed = Scena ” must be used before t the word 4 “sure. 


_ vey” wherever it occurs in the field notes. 

167. Mineral surveyors are required to make. full nner of 
all placer claims at the time of survey and file with the field notes a 
: descriptive report, in which will be described— 


(a) The quality and composition of the soil, and the kind and. 


amount of timber and. other vegetation. 


(b) The locus and size of streams, and such other matter as 3 may ov 


| appear upon the surface of the claims. 


(e) The character and extent of all surface and underground vere ; | 
ings, whether placer or lode, for’ mining purposes, pean and 


describing them. — 
(¢) The proximity of centers of trade or residence. 


- (e) The proximity of well-known systems. of lode deposits or of 
; individual. lodes. — 


(7) The use or adaptability of the claim for placer mining, and 


whether water has been brought upon it in sufficient quantity to mine | 


the same, or whether it can‘be procured for that purpose. — 

(9) What works or expenditures have been made by the Sictiiant 
or his grantors for the development of the claim, and their situation 

and location with respect to the same as applied “for. 

(A) The true situation of all mines, salt licks, salt springs, and mill 
sites which come.to the surveyor’s knowledge, or a report by him that 
none exist on the claim, as the facts may warrant. _ 

(z) Said report must be made under oath and duly corroborated by 
one or more disinterested persons. 

168. The employing of claimants, their attorneys, or parties in 
interest, as assistants in making surveys of mineral claims Will not be 


| allowed. 


169. The field work must be accurately and properly performed and 


returns made in conformity with the foregoing instructions. Errors 


in the survey must be corrected at the surveyor’s own expense, and ~ 
_ 7f the time required in the examination of the returns is increased by. 
reason of neglect or carelessness, he will be required to make an addi- _ 


tional - deposit for office work. He will beheld to a strict account- 


. ability for the faithful discharge of his duties, and will be required to | 


observe fully the requirements and regulations in force as to making 
_ mineral surveys. If.found incompetent as a surveyor, careless in the 


- discharge of his duties, or guilty of a violation of sald regulations, | 


: his appointment will be promptly revoked. | 
’ (Chay TALLMAN, Commissioner, 
- Approved Avert 6, 1915: | 7 ee Oe 
Anprimus A. Jonns,. 
ie Assistant Seoretary. 
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. EDITORIAL NOTE, 


| - Th Gocnection ene the foregoing opalaers: as pated in pam- —— : 


phlet form there were added, as an appendix, for information and 
convenient reference, reprints of the instructions of March 6, 1911, 
89 L. D., 544, concerning surface rights, withdrawals, ete., under the 
acts of Mesh 3, 1909, and June 22 and 25, 1910; the circular of Octo-— 


‘per 21, 1912, 41 L. D., 845, wider the act of August 24, 1919, concern. * 


ing the eeplonit ons of ands withdrawn under the act of June 25, 


1910; the instructions of October 30, 1913, 42 L. D., 474, amending a 


~~ rule 7 of. the circular of April 24, 1907, 35 if D., 681, 682; the instruc- — 


tions of November 21, 1914, 43 L. D., 459, saneeraie the form of. 

_applications and agreements: under thé act of August 25, 1914, re- 

-specting patents for oil lands in withdrawn areas; the regulations of 

March 20, 1915, 44 L. D., 32, under the act of July 17, 1914, govern- 
ing aavioulbaral entries of plicephite: oil, and other anineral lands; 
the regulations of March 31, 1915, 44 L. D., 46, under the act of 
January 11, 1915, validating place lecdtions of deposits of phos- 
phate rock; and the instructions of July 15, 1915, 44 L. D., 195, 
under the aot of J anuary 11, 1915, providine for the i a 
disposal of certain lands containing kaolin, kaolinite, Fuller’s earth, 
China clay, and ball clay, in Tripp county, formerly a oe of the | 
Rosebud Indian Reservation es Dakota. 3 





EARL DOUGLASS 
Decided August 6, 1915. 


Tene Lanp—REMArns OF PRewisTonte ANIMALS. 


~ Fossil remains of dinosaurs and other. prehistoric scamnals are Spat mineral. 
~ within the meaning of the United States mining laws, and lands containing t 


~ guch remains are. not. subject to es under such laws. 


JONES, First Assistant Secretary: 


—' This is an appeal by Ear] Douglass from. the Seciaon of the Con: oe 


missioner of the General Land Office, dated July 24, 1913, holding | 


for cancellation his mineral] entry No. 04764, made April 5, 1913, at a | 


“Vernal, Utah, for the Carnegie Museum placer claim, survey No. 


6206, for 80 acres unsurveyed,, -which, it is stated, will vonforni to i 


_ NE. 4 SW. 4 and NW. 4 SE. 4 Sec. 26, T. 4S, R. 28 E., §, L. M., 


yo upon exlonsion of the public land surveys. sgl es 
The character of the deposit claimed is disclosed i in ‘the report of 7 


“ the mineral | surveyor as follows: 


This claim. is adapted. for mining for Ene fossil remains. of dinosaurs and - 


other. prehistoric animals; - .... the ridge shown upon the accompanying plat | 


as. Fossil Reef, contains | fossil remains of prehistoric animals: thr oughout its 
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_ entire length upon this claim, but at no other point in such ¢ abundance as at the > 
point at which the open cut shown upon the plat is being excavated. a6 


The record discloses that the fossil remains of the prehistoric ani- 
mals have been excavated for uses in scientific investigation. The 
Commissioner held that they were not ee to entry under the | 
mining laws of the United States. _ 

‘Lindley on Mines, third edition, section. 98, jays down the fol- 
_ lowing rules for determining the question as to whether the char- - 
acter of the land is mineral or not: ee 7 


The ‘mineral character of. the land ‘is established. when it is shown to have 
~ wpon or within it such a substance as— 7 
(a) Is recognized as mineral, according to its chemical composition, by the 
_ Standard authorities on the subject; or— | 7 7 | 

(b) Is classified as a mineral product in trade or Commerce; or— 

(c) Such a. substance (other than the mere surface which may be used for 
agricultural purposes) as. possesses economic value for use in trade, manu- 
facture, the sciences, or in the mechanical or ornamental arts. 


In that connection he cites the similar decision of this Department 
in Pacific Cont Marble Co. v, Northern Pacific R. R. Co. (25 L. D., 
233). . 

The material here. ance is not recognized as a varuanal by inne: : 
ard authorities on the subject. It is not classified as a mineral product 
in trade or commerce, nor does it possess economic value for use in 
trade, manufacture, the sciences, or in the mechanical or ornamental 
arts; therefore, under the rule as above laid down, it is nob a 
fanceal within the meaning of the public land laws. | 
_ The case is analogous in principle to that of South Dakota Mining 
Co. McDonald (30 L. D. , 857), in which it was held that (syllabus) : 


Land. not shown : to contain deposits, in paying quantities, of any of the 
mineral substances usually developed by mining operations, but which appears 


. to be valuable and to. be desired by the parties attempting to secure title 


thereto chiefly because of a cave or cavern the entrance to which is situated. 
thereon, and for the crystalline deposits, and formations of various. kinds, such 
as -Stalactites, stalagmites, geodes, etc., found therein, which are made the 
subject of sale by the parties not as minerals but as natural. curiosities, is not. — 
mineral land within the meaning of the. mining laws. 


The decision of the Commissioner holding that the andeaweer of 


| the deposit here. claimed is not a mineral within the meaning of the. 
mining laws is correct and the action 1 in cancelling the mineral. entry | 


is hereby affirmed. 


EARL DOUGLASS. 


“Motion for rehearing of departmental decision. of August 6, 1915, 
44 L. D., 325, deriied by First any Secretary J ones November 
re 1915. 
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fe _ ANDRO TYMOFICZUK. | 
Decided August 6, ‘19165. 


- Survey ON Aperrckrron—Pamrininean RIGHT oF Srare—Norice. 
The act of August 18, 1894, ‘authorizing the survey of. public ieude: on. the : 
application of a. State, grants the State a preference right of. selection for 
“sixty days from the date of the filing of. the township plat of survey,” 
and the ‘governor of the State has no authority to limit the preference 
right period so. fixed by the statute ; and. the fact that ‘in a published notice 
under that act the governor claimed a. preference right on behalf: of the 
State for “ sixty days after the survey is. approved,” in no wise affects . 
the preference right of the State to make selection at je time within 
Sixty days: from:the filing of the township plat. | 


| Jonus, First Assistant Secretary : .. 3 | , ae 
Andro Tymofjczuk filed motion es rehearing ‘of dcpartiviental 


7 decision of April 29, 1915, affirming decision of the- Commissioner 


| of the General [and Office rejecting. his homestead application for 

$48.4, Sec. 18; N. 4 N. 4, Sec. 24, T. 37 N., R. 47 E., M. M:; Glasgow, 

: Montana, for conflict with the State S indemnity school selection and. ae 
preference right. 7 3 | : 25 
The motion issists. that the State? s ‘selechion 1 is s made ee to. 

regulations of November 3, 1909 (38 L. D., 287). The regulations 

referred to have no application to the: cane but relate to selections 
under the railroad- indemnity and forest- lieu selection acts for unsur- 
veyed lands.. The act of August 18, 1894 (28 Stat., 372, 394), grants. 

a preference right to.a State if it. makes request for survey of a 

township, advances costs. for such. survey; and gives proper notice. 

The act of August 18, 1994, ‘supra, provides, among other things, that 

the State may apply for survey. of cunsurveyed townships—. | 


and the. lands that may be found to fall within. the limits of such township‘ or... 


townships as ascertained by the survey, : ‘shall be reserved upon the filing of: the | 
- application for survey - fron. any adverse appropriation by. settlement or other-. 


wise except under rights that may be. found. to exist of prior inception, for a 


- period. to extend from such application for survey until the expiration of sixty, 
days from the date | of tlie filing of the township plat of. survey in the proper 
district land office, during which period of sixty days. the State may select any 
such lands not embraced in any. valid adverse claim, for the satisfaction of such © 
grants, with the condition, however, that the. governor of the State, within 
| thirty days from the’ date of such filing of the application for survey, shall cause 
a. notice to be published, which publication shall be continued . for thirty days . 
from. the first publication, in some. newspaper of gener al - circulation in. the : 
| vicinity of: the. lands likely to. be embraced in. such townsliip or townships, 


giving notice to all parties interested ‘of the fact of such application for survey. 


and the exclusive right of selection by the State for the aroresald De iod of ety 
: days, herein provided for. : : 


Under this. statute the Goce of the State, Maréh 3, 1910,. re _— | 


quested survey of this and other townships. This application was © 
received at the General Land Office March 7, 1910, and March 10, 
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- following, notice was Sapna in the Glasgow, Monta ee 

- newspaper published: at Glasgow, Montana, from and including © 
“March 10, 1910 to April 28, 1910. This notice was In the Soe | 

| words, SO: ‘far as. applicable to this. Come | } 


an To Wom rah Max CONCERN : 


__. Notice is hereby riven that the Governor of the state-of Montana. hae ‘made 
“application to the Commissioner of the General. Land Office for the survey of . 


- the following townships and. public lands, to-wit: 


“i er of x or ae 
“Ths, 34 to 87 N., Res. 43 i AT Bi: mcrusives as 3 . 
That the State will claim the exclusive right for sixty days after the survey 
7 is approved to make selections of land in said townships, claiming the preference | 
over any rights established subsequent to the date of the first publics ton hereof | 
as provided by act of Congress approved August 18, 1804, _ 

All _persons interested are a rows of the pee thas made by 


‘the State, ae 
- Eewin L. NORRIS, 


Governor of Montana. 
First publication March 10, 1910, : 


It is insisted that this publication - was eee because it gave © 

a , different period for expiration of the preference right than that 
given in the statute. The statute gives a preference, right for sixty 
days after filing of plat in the local’ land office. This notice used the - 
words “ for sixty days after the survey is approved. ” The question 
is, was the preference right lost by such error in fixing the period of 
termination of the preference right granted by the statute? | 
| In the present case, the surveyor-general for the State of Montana 
| approved the township plat September 13, 1913. It was by him trans- 
' mitted to the Commissioner of the General Land Office and accepted _ 
by the Commissioner November 10, 1913, when it was transmitted to 

~ the local land office and was there filed February 4, 1914. Observing 


‘these dates, it is noticeable that if the preference right to make selec- 


tion terminated sixty days after approval of the plat: by the surveyor- — 
general, the preference-right. period expired November 12, 1913, be- 


sd fore the Commissioner of the General Land Office had examined the s 


plat. or accepted it. If the preference-right period began to run 
from acceptance of the. plat by the Commissioner, November 10, 
1918, the preference- right period of sixty days expired January 9, 
°1914, before the. approved township plat was filed in the local land 7 
a office. If the notice was effective to limit the State’s period of — 


- preference right, it effectually cut off that preference right and — _ 


waived it altogether. 
_ Notice required by the statutes as a a condition! to the existence of any 


_. preference right 5 was 3 that the State, within a“ or from eee - 


for survey— 


shall cause a notice to be published, which publication shall be fonitititied for 
thirty days from the first publication, in some newspaper of general circulation 
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- in oor vicinity ot the lands likely to be guiheweed in such township - or town- 7 


7 ships, giving notice to all parties interested of the fact of such application for - nite 


_. survey and the exclusive right of selection by the State for the aforesaid period —- 


of sixty days herein provided for. 


No statute of the United States authorizes the co or any | 


other State officer to shorten the. period | of preference right. ‘Tlie | 


period is fixed by the statute from an event named, to wit, the filing bo 
_ of the plat in the local land office. It is not pretended in the brief. - 
or the appeal that the Governor had any authority to limit or waive. 


_the period of the State’s preference right. The notice actually pub- 


— lished referred to the statute, gave the first day of its publication, © | 


the fact that the State had applied under the statute and pointed out 


i the statute under which the preference right was claimed. _ | 
In view of the Department, this is all that the statute required aL 


and the naming of a.different time by the Governor when the prefer-- 
ence right would expire was surplusage. to the notice and ineffectual 
to limit the State’ s period of preference right. _ 

The powers of executive officers are only those which are commit- 
ted to them. by statute defining the duties of their office or which / 
necessarily arise by implication from such duties. This rule is well 
supported by the concurrence of authority, both State and. Federal. 
The Governor, therefore, had no authority in the notice of preference 
right, properly given and published, to limit or take away or shorten. 
the preference right created by the statute. It therefore appears 
that a notice, including all that was necessary, was given within 
thirty days after the request for survey, the statute under. which a - 
preference right was claimed was pointed out, and this of itself car- . 
~ ried notice that the. preference right did not expire until Bay, days - 
after the filing: of the approved plat in the local land office. - 7 

The State made its selections February 14,1914, only ten days — 
after the plat was filed, and 1b is held such: enone were filed within 

proper time. as m % & | 7 - | 
_ The motion ; is therefore overruled. 


‘MARION L BOOKOUT. 
“Decided August 9, 1915. 


“ENLARGED Homusreap—Apbinronat-—AGr oF Marco 4, 1915. 


An entry made in good faith prior to January 1, 1914, under. section. Zofthe —— 


- enlar ged. homestead act of February 19, 1909, as additional to an additional 
| entry made under section 6 of the act of March 2, 1889, is validated by the 
act of March 4, 1915. | 22 


me Jonzs, First. ‘Assistant Secretary: & 
In the above-entitled case Marion L. “Bookout ede honest 


entry No. 19489, for the 8. 4 SE. 4, Sec. 98, T. 12 N., R. 18 W., 1. M, 


: EL Reno. Oklahoma. containing 80 acres, upon sich patent, ‘stied ~ 


330 a. DECISIONS RELATING TO THE PUBLIC LANDS. 


May 9, 1907.’ Upon October 15, 1906, he made homestead seas No. 


12332 at ‘Clayton, now. Tucumcari New Mexico, for lots 1. and a 
Sec. 1, T. 15 N., R. 84 E., N. M. P. M., containing 80.27 acres, as a 
ndditional entry under ne 6 of the act. of March 2, 1889 (25 - 
. Stat., 854).. The land embraced in this additional entry, together . 
with the S. 4. NE. 4 of said Sec. 1, was designated as subject to entry — 
under ‘the enlarged. homestead ing of February 19, 1909 (35 Stat.,. 
639), May 1, 1909. Upon June 24, 1909, Bookout made further 


entry, Tucumcari No. 011844, of said S. 4 NE. 4, under section 3 of 


the act of February 19, 1909, supra. He ‘submitted: final proof upon 
the entire area so entered in New Mexico, Ses 28, (1911, final 


certificate issuing November 29, 1911. 

By decision of October 19, 1912 (41 L. D. , 881), the Department 
held that he was not qtielified to make the faethe entry under sec- 
tion 8 of. the enlarged homestead act, and that such further entry 


had ‘not been validated by the act of August 24,1912 (37 Stat., 506).. 
Upon July 11, 1913, the Department directed that action be sus-_ 


pended pendine légialation. | 
The act of February 19, 1909, supra, provides j in section 4: 


That any qualified person who has heretofore made or hereafter makes addi- 
tional entry under the provisions of section three of this act may be allowéd to 


perfect title to his original entry by showing compliance with the provisions - 


of section twenty-two hundred and ninety-one of the Revised Statutes respect- 
ing such original entry, and. thereafter in making proof upon his additional 
entry shall be ‘credited. with residence maintained upon his original entry from 
the date of such or iginal: entry, but.the cultivation required upon entries made 


under this act must be shown: respecting such additional entry, which cultivation, ee | 


while it may. be made upon either the original or additional entry, or upon 


- both entries, must be cultivation in addition to that relied upon and ‘used in. 
making proof upon the original. entry,; or, if he elects, his original and addi- 


tional entries may be considered as one, with: full credit for résidence upon and 


improvements made. under his original entry, in which event the amount. of — | 
_ cultivation herein required shall apply to the total area of the combined entry, 
and proof may be made. upon such combined entry whenever it can be shown 

- that the cultivation required by this section has been performed ; and to this 

.. end the time within which’ proof. must be made upon such combined entry is : 


hereby: extended to seven years from the dated of the. or iginal entry. 


This provision was ‘reenacted in section 4 of the act of March 3, : 


1915 (Public, No. 279, 38 Stat., 956). 


The act of March 4, 1915 (Public No. 297, 38 Stat. 1162), provides | 


as follows: 


That: all pending: honigereua’ entries made in 200d faith prior to J anuary 


first, nineteen hundred and fourteen, under the provisions of the enlarged - a 
7 homestead laws, -by persons who before making such enlarged homestead entry © 
~ had acquired title to land under the homestead laws and ther efore were not 


qualified to make an enlarged homestead entry, be, and the same are-hereby, 
_ validated, if in all other respects regular, in all cases’ where the original home- 
stead entry was for less than one hundred and sixty acres of land. ~~ 
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= “Wades the provisions ae section 4 of the act of February 19,1909; 
- supra, as reenacted by the act of March 8, 1915, it is lear that | 
- Bookout’s additional entry under the act of March. 2, 1889, and his 
- further entry under section 3 of the act of February 19,. 1909, can 
be considered as one entry. Therefore; Bookout had: nando. an en-— 


larged homestead entry prior to January 1, 1914, which the record -_ 


discloses was made in good faith, and had made an original home- . 


stead: entry in Oklahoma for less than 160 acres of land. He is, eve « 


therefore, within the purview of the act of March 4, 1915 (Public, : | 
No. 297 i‘ and his entry in New Mexico has been validated thereby 7 


it his proof is otherwise sufficient. 


| The matter is, therefore, remanded with instructions that entries 
Nos. 05928. and 011844 be held intact subject to the determination of | 
_ the ameraicd of his final progr: | 


7 SARAH E. ALLEN (On Rehearing). 
| Decided August 9, 1915. | 


RECLAM ATION Hoimnerizan—Surritiomen—WireoRawar—Sorodr: Secrton. 
A settler on unsurveyed land in a ‘school: section who after survey and after 
withdrawal of the land under the reclamation act as susceptible of reclama-. 
tion under. an irrigation project was permitted to make entry for the full 
- area of 160 acres, must conform his entry to a farm unit, but is- entitled 
under the provisions. of. the act of June 23, 1910, to assign the remaining 
portion of his entry; : and the rights acquired by such settlement and entry 
bar the attachment of any nights to the land on behalf of the State under its 
school grant. . | | 
CoNFLICTING DEcISIons Moprrnep. AND - OVERRULED. — ne 
‘Departmental decisions of Mareh 11, and May 18, 1912, 40 L. D., 586, 589, 
modified, and decision in William Boyle, 38 L. -D. 608, overruled in so far as | 
in conflict. : 


JONES, First Assistant Ca a . 7 | 
| February. 14, 1906, Sarah E. Anis apie eer entry ‘No. 


— 88866 (04785). at Minot, North Dakota, for the SW. 4, Sec. 16, T. 151 


N., R. 104 W.. , Subject to the Paes of the act of June 1, 1902. 
(32 Stat, 388). ie 
She alilewed settlement 1 upon the jana in J une, 1901, ee sire it was 
_-unsurveyed. After survey the land became subject to entry J uly. oe wee 

- 1908, and on August 28, 1908, was included with other tracts‘in a 
i ae: form withdrawal under the act. of. J une 17, 1902, supra, Willis- : 
ton reclamation project. 


_ Entrywoman submitted final Sora upon the se October 6, 1906, ; ohne 
and a protest having been filed against the entry by the State. of We ee 


. North Dakota. and a party claiming by conveyance from the es 
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. hearings was held to Aetenmiine the rights of the parties in interest. In 


- _- decision of November 6, 1908, which became final April 15, 1909, the 


Commissioner of the Goscea Land Office held that Allen had a valid 
‘settlement right which excepted the land from grant to the State in’ 
aid of common schools. April 19, 1909 , pursuant to instructions from 
- the ‘Commissioner, . the register and receiver issued final certificate, 


- Williston No. .047 85, upon. Allen’s entry without reference to the a 


‘conditions of the reclamation act. 


April 15, 1911, the Commissioner held that the action, directing the : | 


—_ issuance we final narnicate: was erroneous because the failure of entry- 
~ woman to make entry within 90 days from and after the filing of the 
township plat-of survey, July 15, 1903, subjected her claim tothe oper- . 
_ ation of the reclamation act. iid that final certificate could not issue _ 
until she had complied with all the requirements of that act, her entry 
being subject to conformation to such farm units as might be se 
lished by the Secretary of the Interior. 


The Commissioner’s decision was affirmed by tiie Desactnant a 


March 11, 1912 (40 L. D., 586). The land has been divided into two 
farm units, unit “A” covering the E. 4 SW. 4, and unit “B” covering . 
the W. 4 SW. 4. Said decision of March 11, 1912, affirmed the action 
of the Commissioner j in requiring the entrywoman to elect which of 
the farm units she would retain, and canceling final certificate, but — 
held that the remaining land should be treated as property in private 
ownership of the State or its grantee, unless the former had taken — 
indemnity in lieu thereof. A motion for. rehearing was denied May 
18, 1912 (40 L. D., 589). 
The Department’s decision hae beecias final, the Comte e 
July 19, 1912, canceled the final certificate and directed the register 
and receiver to advise the entrywoman to elect which of the two farm 
units she desired to retain. No action having been taken, the entry 
—was.on November 12, 1912, ordered conformed to farm. unit “ B,” 
for which, it is stated, she had expressed a preference. é 
~The entrywoman has now filed a petition. for the exercise of the 
supervisory authority of the Department, contending that, as her 


_ settlement was held valid to except the entire 160 acres Peau the 


grant to the State, it is also sufficient to except them om: with- 
- drawal under the reclamation act. a | 
The record establishes the fact that etitrywoman ee a valid — 
r hemedead settlement upon the lands in question long prior to their 
survey and maintained such settlement until after the lands had 
_. been surveyed, until after she had made entry’ for the pads and. 
until she had submitted final proof thereupon. : | 
The act of May 14, 1880 (21 Stat., 140), expressly recognizes the 


7 vant of ae citizens to initiate homestead claims. by settlement sa 
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- upon ingapveved: public lands. Sectich 20776, R. S., as amended by | 
the act of February 28, 1891 (26 Stat., 796), provides: 


Where settlements with a view to preemption. or homestead have pect: or. 


shall hereafter be made before the survey of the lands in the field, which are 


: found to have been made on. Sec. 16 or 36, those sections shall be. subject to 


. ah ; the claims of such settlers; and if such sections or either of them have been or — | 
.. Shall be granted, reserved or pledged for the use of schools or. colleges in the 
_... State or ‘Territory: in which they lie, other lands of equal acreage are. hereby 


“appropriated. and » granted and may be selected by. said State or Territory, in 


ss ie lieu of such as may thus be taken by preemption or homestead settlers. 


| The act of Congress of February 22, 1889 (28 Stat. , 676), providing: _ 
| for the admission of the State of North Dakota cio the Union, | 
granted sections 16 and 36 in every township to the proposed State, 
but expressly provided “that’ where such sections or any parts 
thereof have been sold or otherwise disposed of by or under the © 
authority of. any act of Congress, other lands equivalent thereto — 


-.-.. are hereby granted ” in lieu thereof. The reclamation law. 7 


under which these lands were withdrawn August 28, 1908, authorizes 
and directs the Secretary of the Interior to withdraw from public — 
entry lands required for irrigation works or lands susceptible of 
irrigation and reclamation under any proposed project and further 
directs as to any public lands believed to be susceptible of irrigation 7 
and withdrawn for that purpose— | | : : 

That all lands entered and entries. made under the honiastenal: laws within — 
areas so withdrawn during such withdrawal shall be subject to all the provi- 
sions, limitations, charges, terms and. conditions of this act. | . 
The order of withdrawal issued by the Secretary in n this particular 

instance contained language substantially identical with the words of 
the statute above quoted. The reclamation law was further amended 


by Congress June 28, 1910 (36 Stat., 592), so as to confer upon home- 
stead entrymen within reclamation projects who had submitted satis- _ 


factory proof of residence, improvement and. cultivation for the : 2 
period required by law, the right to assign— i , 


such entries or any part thereof to other persons and such assignee upon Siibe a 
mitting proof of the reclamation of the lands and upon payment of the charges 


apportioned against the same as provided in the said act of June 17, 1902; may ne 


| receive from the United States a patent for the. lands. | 
Allen was, as above stated, a settler upon the land prior en om sur-" 
- yey, at the time of the reclamation withdrawal, and at the time she 


made homestead entry. The reclamation: withdrawal did not pre- oa 


_ elude the allowance. of entry based upon her settlement right to the 
full extent of the lands claimed, 160 acres, but her entry, having been — 
made after date of the withdrawal, could only be made subject to all 

the provisions, limitations, charges, terms and conditions of the. act, 

_ because, although she had, by virtue of the act of May 14, 1880, and | 

- of her settlement, acquired. a Me to enter the land i in preference to 
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- | ‘Sihiors and such a claim as would, if maintained, fesse he attach- 
ment of the school grant to the State, it was not such a right to pre- 


. vent Congress from imposing conditions with respect. to the form, 


manner, or effect of such entry as she might subsequently make. In — 
enacting the statute of June 17, 1902, supra, Congress adopted ; anew | 
policy with respect to arid latids auseeptible of irrigation under works. a 
_to be constructed by the United States. Such areas still remain sub- _ 
ject to homestead entry and to such preference rights as had been — 


an acquired by Mrs. Allen through her settlement, but were. subject to 


the further condition that entrymen must contr ‘bute their proportion 

of the cost of works constructed for the irrigation of the land, must 
* reclaim one-half of the irrigable area, and must suffer the conforma- _ 
tion or division of the lands entered tate farm units of such size as 
the Secretary of the Interior should determine to be sufficient for the 
support of a family. Having in view the fact that many settlers and . 


- entrymen had, without knowledge of the size, extent or boundary of | 


the farm units which might thereafter be established, resided. upon, 
improved and cultivated the full 160 acres entered, Coneréss, by the | 
act of June 28, 1910, supra, provided a method whereby such entry- 


men might denve some return for the expenditure and labor made by - : 


them upon tracts which might fall outside of the particular farm unit 
to which their entries were subsequently conformed, and authorized 
_ the assignment of such entries in whole or in part, subj ect to further 
' compliance with the reclamation law by assignees, 

Mrs. Allen having presented her application to enter and Kivi . 
been allowed to make entry after the date of the reclamation with- . 
drawal, must conform to all the conditions, limitations and require- 
meuts of the reclamation act and is also satiled to the benefits and 
privileges extended by said act and amendments thereof. = 
_ Under the provisions of section 4 of the reclamation ae she: was 
| properly required to conform her entry to a farm unit and under the 

_ provisions of the act of June 23, 1910, supra, she is entitled to assign. | 
all or a part of the remainder i: her entry to another. | 
= ~ Congress has, by the various acts cited, protected her rights | as ‘to | 
the entire area settled upon, improved, aid cultivated. The State 
of North Dakota is entitled'to no portion of the land in question, but _ 
is, under section 2275, R. S., and the act. of February 22, 1889, supra, 
relegated to its right i ae therefor. Departmental deaoiG 
of March 11, and May 18,1912 (40 L: D., 586, 589), are accordingly : 


adhered to to the extent that they required Mrs. Allen to take one of «| 


the farm units created out of the lands embraced in her original entry, 
but reversed and vacated to the éxtent that they held the pas | 
land to belong to the State or its grantee. 

-Entrywoman having expressed a preference for a unit: «B” 
and her entry having been conformed thereto, such action will stand. . 
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end farm unit “A” will be-held subject to her one? on or bean J an- 
uary 1, 1916, to assign the same in the form mad manner authorized 


by the act of June 23, 1910 (36 Stat.,.592). In the event she fails’ 3 


to take such action, said farm unit cA” will be disposed of under 


7 | the appropriate public land law. 


The case of William Boyle (38 iv D. , 603) so far as in conflict with a 
: ume rule herein laid down will be no longer followed... i ai 2 


| “RIGHT OF | WAY ELECTRICAL TRANSMISSION LINES—RENTAL a | 
CHARGE. 


Reevrarions. | 


Derarrmann ¢ OF THE Inrerror, 

| | Washington, August 1, 1916. 
| The ComMrsstonER OF THE GEnEran Lanp OFFICE. 

The Director oF THE Grorocrcat SURVEY. | | 


_ Duar Sirs: Under the authority given by ‘the act of March 4, 41911 
(36 Stat., 1258, 1254), regulation.8 of the regulations under sai act. 
made and fixed by the Secretary of the Interior on the sixth day of - 
J anuary, 1913 (41. L. D. , 454), 1s hereby amended to read as follows: 7 


“Ree. 8. The grantee shail unless otherwise ordered by the Secretary, pay 
annually in advance a rental charge of five dollars ($5. 00). for each mile or 
fraction of a mile in length of the right of way granted. 


Unless | circumstances in individual cases warrant other action, - 
future grantees’ agreements should include a stipulation for the 
payment of rental charge at the rate of $5.00 per mile on or before 
February 1, of each year of the first decade covered by the grant. 
The first payment should be tendered with the signed agreement. 
prior to the issuance of the grant. Prior grantees will be permitted 
to conform to the amended regulation. if ey SO ere: a 

Yours vey traly, a: | | 
. , ie A. A. J ONES, 
7 Acting secahieat 
STATE OF OKLAHOMA. 
Decided August (18, (1915. 


OKLAHOMA Scrioot. Gann GRrantT—INDEMNITY. 


There is no provision | of law under which the State of Oklahoma is author- 
- ized to- select indemnity for sections 13 and 33 lost to its. school land oe 
= by reason of being: otherwise reserved or. ee of. AS 


a Je ONES, First ‘Assistant Secretary: 


‘The State of Oklahoma appealed from decision of the taka 7 
2 sioner of the oe Land Office of October 3, 1912, rejecting x He 
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: Eslection: list 07 611, Guthrie, for 3080 acres, deseribed dees as = 


_ indemnity for sections 13 and 33 claimed by the State under act of 


March 3, 1893 (27 Stat., 612), and executive proclamation of August 
19, 1893 (28 Stat., 1222, 1999). claimed to have been lost to the State. 


7 May 2, 1912, thie State filed its list in the local office, which sus- | 
pended aa referred it to the Commissioner of the General Land 


Office for action. The Commissioner found (1) many erasures and 
_interlineations and confusion of base tracts assigned; (2) a selec- 
tion list under regulations of June 23, 1910 (39 L. D., 39), can not 


be made for more than 640 acres and base must be pened separately : 


to each smallest subdivisions; (8) no certificate of non-sale of the — 
assigned base. required by paragraphs 6 and 7 of said regulations is 
with the papers; (4) most of the base is within the Pawnee Indian 
Reservation, or salt land reservations, and the Commissioner held 
sections 13 and. 83 in those reservations did not pass by the grant 
and were not good base for the selection. For such reasons the 
Commissioner rejected the selection. : 

The State does not appeal from any ruling ¢ or objection, except the 
last, expressing intent.to cure all other objections as to form by means 
of amendment, but insists the final objection to the selection is 
erroneous, and that the State is entitled to indemnity selections for 
sections 18 and 38, lost by reser vations. 

The State’s cca to sections 18 and 33 initiated by. ‘executive 
proclamation. of ini 19, 1898, nena, which, ae other things, 
provided that— | | | 
section 13, in each township which has not been Sitheswice reserved or. disposed | 
of, is hereby reserved for university, agricultural college, and normal school . 
- purposes, subject to‘the action of Congress ; .+.. Section 33 in each township | 
which has not been otherwise reserved or aisposed of, is hereby reserved for 
public buildings. . | ; ; “i 


This proclamation did not ois to be of all such numbered. sec- | 


tions throughout the then Territory, but only of those lands then: 
opened to entry, “ which has.not been otherwise reserved or disposed _ 


7 a of.” The act of March 3, 1893 (27 Stat., 612, 642, 644), reserved for | 


school purposes only sections 16 and 36. - Congress by act of May 4, 
- 1894 (28 Stat.,-7 1), ratified the executive reservation of August 19, a 
1898, supra, but in such ratification did not enlarge the grant or mele 
an indemnity provision, so that no ‘reservation, or grant of sections 13 
and 38, or in lieu thereof, was made of such sections not public 
domain at date of such proclamation. The enabling act for admission 
of Oklahoma into the Union, June 16, 1906 (34 Stat., 267), by sec- 
tion 7, granted section 16 and 36 throughout the Territory, confirmed 


~ lieu selections for indemnity theretofore made with cash indemnity } 


» for any such sections embraced in permanent reservations for national | 
purposes. But as to sections 18 and 33, section 8 made a more limited a 
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| provision, ratifying indemnity selections theretofore made | but. with- 
out other lieu or cash indemnity for such sections in whatever man- _ 
rier lost. The two grants were thus clearly distinguished. The State _ 


may, moreover, claim indemnity for sections 16 and 86 under the 
_general indemnity act of February 28, 1891 (26 Stat., 796), amending 


section 2275, United States Revised Statutes, but this act covers only — 


Ca loss of Rechioris 16 and 36. J.J. Ward (32 L. D., 578, 574). It can 


not be construed to grant indemnity for other than- gscone 16 and 386, 
as those sections are specifically mentioned in the act and none others. 
_ Its provisions are limited to indemnity for. the particular sections - 
mentioned. No right of indemnity has been granted as to sections 13 © 
and 33 lost by prior grant. Only those sections not shen disposed. of 

or reserved were granted. a | a 
The decision is affirmed. 
“NICHOLSON v. WAGONER. 

‘Decided August 18, 1915. 


Constructive Rusinaxon——Brmcrion TO PUBLIC: OFFICE. ; 
~ The mere election of a homestead entryman. to public. office, and the eatcnd: of 
- ‘the oath of office: thereunder, ‘does: not ipso facto carry with. it. exemption : 
- from residence. upon the homestead ; but where the entryman can reside 
upon his claim continuously, or at frequent inter vals, and at the same time 
perform the duties of his office, he should do so as an evidence of his’ good 
faith, and where his good faith is thus shown he may be given credit, under 
the five-year law;. for constructive. residence: during such ee as. he is 

necessarily absent. in the per formance. of the duties Ox his office. 


Jonus, First Assistant Secretary: 
George E. Wagoner: has- vanuenled: from, ne aon of the Con: 


- missioner of the General Land Office rendered February 17, 1915, in 
- the above entitled case reversing the decision of the local meer. nd 


holding for cancellation his homestead entty: 06945, made. August 12, | 


1911, under.the Kinkaid Act, for the 8. 4, S. 4 N. 4 , sec. 4, and. N. - 


48. 4, Sec. 5,'T. 20 N., “R. 28° W. 6th P. M, Broken Bow, Nebraska, | 

| land. district. - 

_. Jt appears from the oon ne on Mare 17, i914, one Elmer J. | 
Nicholson: filed contest affidavit against the Wagoner entry, alleging 


in substance that Wagoner had not resided on said land since the — - 
date of entry; that he had failed to improve the same as required by 


‘law; that the only improvement on the land consisted of a small sod 


house without windows,.and in poor coridition; that defendant had 


never inhabited said house; that his house was nee habitable the. year 
round and is not protected ‘from’ cattle; that the defendant had never 


In good faith lived on or. improved said land ; puis that the de-. . 


4631" —vOL 44-15-22. 


888 —__— DECISIONS RELATING TO THE PUBLIC LANDS. 


fendant was a ameriied and resided at Stapleton, Nebraska, and not. 
on his homestead. | 


_ Hearing was had May 21, 1914, upon. the sidtees prefarred at 


_ which each: of the parties appeared nd submitted testimony. 
Appellant at the hearing set up-as a defense that he was duly 
elected to the office of county surveyor of Logan County, in which - 


the land is situate, on November 7, 1911; that he qualified as. such | - 


county surveyor on January 1, 1919, a was holding that office at 
the date of the hearing; and contended that his duties as county sur- 


“veyor were such as to require his presence in. other localities and that 
. he, as a duly qualified public official of the county, under such cireum- 


stances, should have been given credit for constructive residence and 
| that the contest of Nicholson should be dismissed. _ 
_ The Commissioner in his decision reviewed at length ana porrectly 
Stated the facts in the case as shown by: a reexamination of the record 
onthisappeal. | 
The testimony shows that the latter nat of ore 1911, aeciaa | 
placed on the land a shack 12 by 14 feet, covered with boards and tar 
paper, with three windows, one door and no floor. other than the 
ground upon which it was built; that about April 18, 1912, he built 
another frame house 14 by 16 feet, and about September 30, 1912, 


> built a third house of the same dimensions as the latter. Tee were 


the only improvements placed upon the land up to the date Nicholson 
brought contest proceedings. A careful examination of the record, 
however, justifies the finding of fact that these two last. mentioned 
- houses, so to speak, were nothing other than a reconstruction of the 
first: shack: the same material used in the original house serving for 
the purpose of the reconstruction. Appellant. further states that the 
only other act performed by him in the way of improvements on 


the land was in the latter part of March, 1914, when he put a fence _ 
around the 14 by 16 foot shack to preserve it from future destruction _ 


by roaming cattle rubbing against it, on which account he was twice 
compelled to reconstruct the first shack as above stated. - , | 

It appears that at the date of the initiation of this contest the 
_ defendant was maintaining his residence at a place other than on 


his homestead and had done so since date of entry, with the possible 


exception of a few days when he constructed the first shack in August, 
1911, and reconstructed it in 1912, appellant, as hereinbefore stated, - 


contending that he having qualified as county surveyor in J anuery; 
- : 1912, was excused from actual residence on the land. 3 


| The Department, in passing upon entries and proofs made under 
’ the five year homestead law, has held that absences made necessary by _ 


official duties may be excused, provided such duties devolved upon => 


_ the entryman subsequently to the making of the entry and the estab- 
 jishment of residence upon the land, but it is not sufficient to show that 
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- ai entryman held an n office the duties of which had to be performed _ 
at some place other than the land embraced in the entry. It must 


= ; appear that his absence was due to his official position oremployment, 
_ and if this be not shown, the fact that he held such official position = 
~ constitutes no suilicient excuse for his absence from. the land. | (84 — 

» GL, D.;80.) | | 


It is. ‘material, | estos to a. proper A poaon. of this: case. i 7 


= - determine whether appellant’s absence from the land has been shown | 


| to have been due to his official position. | 
_ The Department deems it necessary, in view. of. the fact that the 
_ tection” of appellant at the hearing reveals that it was his inten- | 
tion to make proof under the act of June 6, 1912 (37 Stat., 123), 


known as the three year homestead Jaw, to state that constructive 


residence is not permissible under the-act last cited, the mai 
ment in the case of Edward Gardner (42 L. D. , 615), holding: 

. The act of June 6 4912, contemplates and requires the ‘maintenance by an. 
entryman of. actual residence upon the land entered for at least seven months 
each year for three years; and this statutory requirement precludes the land 
department from extending the privilege of constructive residence during such 
periods on account of absence due to election to ofiice or for any other reason. 

_ The mere fact that one may have been elected to a public office, 
such election or oath of office thereunder does not épso facto carry 
with it exemption from. residence on the claim by the party so elected, 
even under the five-year homestead Jaw. +The facts in each particu- 
lar case alter the circumstances and if one so elected can reside on ~ 
his claim continuously and at the same time perform the duties of 


the office to which he has been: elected. he must necessarily meet the __ 


requirements. of the homestead law respecting residence; or, if not 

inconsistent: with the duties of the: office to which he has Bose elected, — 
_ such as in this case, where the entry was made prior to the passage 
of the act.of June 6, 1912, supra, and proof 1 is to be offered under the 


_ five-year honeseat law if claimant is in a position to reside on. 


. the land at frequent intervals he should do so as evidence of his good 


-. faith and will be given. credit, under the five year law, for construc- 


~ tive residence for such periods as actually engaged 1 in performance of 
his duties as a public official. | 


The Commissioner held, a os s0, that appellant as county ze 
; _ surveyor was not compelled under the laws of the State of Nebraska ~ 


to hold office at the county seat, or any other specified place. Itis .. 
shown that Wagoner established his office in. Stapleton, a railroad — 
- station about 18 miles from the land involved, being of the opinion 


~. that Stapleton was the most accessible town in the as vas the 
terminus of the Union Pacific Railroad. ; 


The Department concludes that appellant was : not requir ed to es 


continuously absent from his claim eee, because he was elected | 7 


z 
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county surveyor, particularly in view of the fact that his presence or 


residence at any given particular place was not required by the laws _ 


of the State and his continued absence was not warranted by the 


duties of the office he held. It is manifest, that the house erected on ~*~ | 


the land was not fit for habitation even though appellant had desired 
to reside on.the land when not actually engaged in survey work. 
This. case reveals a mere pretense. of compliance with. the ee 
ments of the homestead laws by Wagoner. | | 
~ Under the circumstances the Department concurs in 2 the onan a 
- reached by the Commissioner and the decision _ appealed from is 
hereby, ailirmed.— | ; i ee | 


Se ern eeneel 


| McKITTRICK OIL, COMPANY, 


oe kg 


Decided August 18, 1915. 


PLACER eee Racca va ee : : 
_A placer location made in good faith by“ an -sasoctatiou of persons who subse- 

— quently form themselves into a corporation for the purpose of developing» 
the property, each owning stock in the corporation, to which the location | 


is conveyed, in proportion to his interest in the claim, is not invalid, there . ~ 


being no evidence . that such location was made ‘in the interest of and 
with a view to. enabling the corporation to acquire 4. greater area of mineral 
‘ground than may lawfully be embraced in a single location by. a cor poration. 


| Jonns, First Assistant Secretary : i 3 
This is'an appeal by the McKittrick Oil Cane hae the 
Commissioner’s decision of March 27, 1914, directing the institution 
of adverse. proceedings under reais of January 19,1911 (39 L. D., 
458), against its mineral entry 0488 for the California Oil Company 
No. 28 placer claim, embracing lots 1 and 2 and the S. 4 SE. 3 t, Sec. 1, 
T. 30 N., R. 21 E. M. D.M., Visalia land district, Ciliforine 
-. ~The lait whieh, it appears, includes an area of 101.64. acres, pur- 
ports to have beet originally located September 19, 1899, by T. E. 

Harding, J. E. Yancey, H. A. Jastro, J. M. Jameson, and C. (Celsus) 


Brower and was, by deed acknowledged December 2, 1899, by the ate 


above-mentioned persons and. twelve others, conveyed to ie McKit- 
_ trick Oil Company. June 2 , 1903, a Coad purported location of © 
the ground, under the same Watne as that above given, was made by 
H. A. Jastro, 8. P. Wible, J. M. Jameson, L. C. Ross, W. T. Davis 


and C. Brower who, by deed dated July 7, 1903, conveyed to the appli- 


cant company. ‘December 98, 1904, the. company presented an appli- 
cation. for patent. to the aia which application was forthwith re- 


“jected by the local officers for the reasons stated in the case of. McKit- _— 


trick Oil Company v. Southern Pacific Railroad Company (87 L. D., 
248) and which have-no relation to the merits of the present case. . 
| ‘That. action; however, was reversed by the decision above cited, and 


wv . 


: = 
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it was directed that, in the pbsenes of any. other aioe ie sapliea: 
tion be accepted. Thereupon, the local officers accepted the applica- 


. tion’ and. publication | and posting: have been had, proof submitted, 


—_ 


and payment made; entry was allowed May 16, 1910. By decision of ra 
August 9, 1913, in McKittrick Oil Company (42. L, D., 317), the | 


Department. further directed that the entry so. allowed be passed. 


-ito patent, if the proof were found to evidence a satisfactory com- 


| pliance on the part of the claimant with the requirements of the min- 


Ing laws: 


By the decision ats ee oa ‘the Connie eee 


the. local officers that, under date of December 26, 1918, a special — . 


agent of his office submitted an adverse report on the claim and im- 


structed them to. proceed. against the entry and, in the notice, to state 7 
that a special. agent of the office charged as follows: 7 


aL: That the: location of the California Oil. Company No. 28 placer claim, for 
lots 1 and 2 and the S. 3 SE. 4, Sec. 1, T. 30 S., RB. 21 #4E., M. D. M., by T. GE. 


Harding, J. BE: Yancey, H. A. Jastro, J..M. Jameson and C, Brower, as @ pur- 


ported association, was, in fact, made in the interest and for the sole use: and 


-"penefit of the McKittrick Oil Company, a corporation, through the use and em- | 
~ ployment, with their full knowledge and consent,.of the names of the alleged 


locators; with the purpose and intent, by such: device, fraud and concealment, 
to secure thereby, unlawfully in fraud of the law and direct violation of Sec. 
2331 of the Revised. Statutes, a greater area of mineral ground than’ mney be 
lawfully embraced in a single location by @ corporation. | . 
-2.. That ‘T. BR. Harding, J. E. Yancey, H. A. Jastro, J. M. _ Jameson. and C. 
Brower | did not in good faith locate and file location: notice ‘for the above- 
described placer claim’ with the intent that legal title to the land embraced in| 


. gaid claim should be acquired pursuant to the laws of. the ‘United States govern- 
_ ing the location, entry or disposition of public lands valuable as placer ground, 
for their separate and several use and benefit, but-each of the. above-named 

persons made location and filed location notice, pursuant to an unlawful agree- 


ment and understanding, either expressed or implied, entered into by each and — 


' every one of the above-named. persons, whereby the said location was made and 


location notice filed in the interest and for the use and benefit, in whole or ‘in. 


part, of the McKittrick Oil Company, a corporation, to secure by the. aforesaid 
agreement and device, unlawfully and in violation of Sec. 2331 of the United | 
_ States Revised Statutes, to the said McKittrick Oil. Company, a corporation, 
the control and. apparent possessory right to an amount of mineral land in excess 
of the area that may be lawfully embraced in a single location by a corporation. _ 
| 3. That the location of the California Oil Company No. 28 placer claim, for | 
lots 1 and 2 and the 8. 3 SE.. 4, Sec. 1, 1.30 S., R. 21 E., M. D, M., by H. A. 
a Jastro, 8. P, Wible, J. M. Jameson, L. C. Ross, W. T. Davis and C. Brower, as 


oa purported association, was, in fact, made in the interest. and for the sole use 


and benefit of the McKittr ick Oil Company, a corporation, through the use and 
employment, with their full knowledge and consent, of the names of the alleged 
locators, with the purpose and intent, by such device, fraud and concealment, 
to secure thereby unlawfully, in fraud of the law and direct violation of Sec. 


2331 of the Revised Statutes, a greater area of mineral ground than Qa be ; 


i. lawfuly embraced in a single location by a corporation. 


4, That H. A. Jastro, 8. P. Wible, J. M. Jameson, L. C. Ross, W. T. pein’ 


and CG. Brower did not in good an locate and file location notice for the above- 
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described placer claim with intent that the legal title to the land embraced in — 
said claim should be acquired pursuant to the laws of the United States govern- 
- ing the location, entry or disposition of public lands valuable as placer ground, 
for their separate and several use and benefit, but each of the above-named 
- persons made. location and filed location notice pursuant to an unlawful agree- 
“ment and understanding, either expressed or implied, entered into by each and 
every one of the above-named persons, whereby the said location was made and ~ 
location notice filed in the interest and for the use and benefit, in whole or in 


- 7 part; of the McKittrick Oil Company, a corporation, to secure by the aforesaid 


agreement and device, unlawfully and in-violation of Sec. 2331, United States 
Revised Statutes, to the said McKittrick Oil Company, the control and appar ent © 
possessory right to an amount of mineral land in excess of the area my ney 


. be lawfully embraced ina single location by a corporation. 


It appears from the record in the case that the company is relying 
| primarily upon the location of 1899 and not upon that of 1908, which - 


ig made the subject of charges 3 and 4, above named. It is ae 


that this purported location was made a a view to correcting the 
defect apparent in the location of 1899, on account of the fact that. 
' such area was in excess, to the extent of 1.64 acres, of the area that 
five persons could properly locate under the provisions of the placer 
mining laws. It is admitted by the: company that this purported 
location. was sought to be made by the six persons whose names were 
_. subscribed to the certificate of location in the interest of the McKit- 
‘ trick Oil Company, which was then the owner of the ground under 
the previous location. This was apparently deemed to have been ren- 
dered necessary because of the Department’s holding in Chicago 
Placer Mining Claim (34 L. D., 9), to the effect that the rule of ap- _ 
proximation permitted in enbricg under. the homestead and other 
public-land laws providing for the disposal of nonmineral lands, has 
no application to locations and entries under the mining laws.. By 
‘the decision of the Department, however, of October 3, 1913, in 
‘Ventura Coast Oil Company (42 L. D., 453), the case. of Chicago | 
Placer Mining Claim, supra, was suenuled! the Department there. 
~ holding the rule of approximation to be aeolicls to placer mining — 
~ locations and entries upon surveyed lands, to be applied on the basis 
of 10-acre legal: subdivisions. It is unnecessary therefore to further 
consider said charges 3 and-4 iri the determination of this case. 
Charges 1 and 2 appear to have had their foundation on the report 


- of December 26, 1918, submitted by a special agent of the General | 


-- Land Office, hich, in turn, would seem to have been predicated ex- 


- clusively upon statements contained in affidavits obtained by him ; 
from the above-mentioned C. Brower, J. M. Jameson, W. T. Davis : 


§. P. Wible, L. C. Ross and J. E. Yancey. | 
From these affidavits it appears that sixteen persons, , namely, T. &E.. 
Harding, C. Brower, M.S. Wagy, T. A. Baker, 8. G.. Druillard, - 


| i. J. Whitney, W. T. — Thomas E. agi H. A. J astro, 8. P : 
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7 Wible, ‘ M. Jameson, F. B. Tracy, Alfred Harrell, E. R. , ete mg 


J. EE. Yancey and T. J. Packard became, in the ican part of. Sep- | 
tember, 1899, interested as locators thereof under the placer mining , 


laws in certain tracts in the vicinity of McKittrick, California, i in- | tee Ee 


~ cluding the gre ound here in question. BJ. Packard was also named — 


as a locator of at least three of the claims but, on October 17, 1899, 


he conveyed his interest in the locations in connection with ie. his 


7 _ hame appears to the said T. A. Baker and E. J. J ameson, leaving - 
_ the sixteen persons first above named as the solé claimants of the . — 


. tracts under their respective locations. Of these sixteen persons, — 


dastro, J. M. Jameson, Harding, Yancey and Brower were the 
‘nominal locators of the California Oil Company No. 28 claim which, 
as above stated, purported to have been located September. 19, 1899. 
_ It appears from the averments contained in said. affidavits that — 

the several locations, made by said sixteen persons (the names of not 
more than eight of whom were subscribed to any of the respective 


certificates of location) were made with the understanding that 


each of said locators would have an equal interest in all of the land 
so located by them and that it was the intention and understanding of 


- . all of said sixteen persons that a corporation would be. organized by 


them for the purpose of. developing the qlaims, and that to such com- 
pany when organized the claims would be conveyed, the stock of the. 
corporation to be distributed among said persons according to their 
respective interests in the land to be conveyed. November 14, 1899, 
_a preliminary meeting of the locators of said lands was held at 
Bakersfield, California, for the purpose of taking ‘steps to form 
_ themselves into a corporation to be organized under the laws of Cali- 
fornia. Those present at said meeting were H. A. Jastro, T. E.. . 
Harding, H. J. Packard, 8. P. Wible, J. M. Jameson, J. E. Yancey, 
HS, Whitney, S..G. Druillard, M.S. Wagy, T. A. Baker, Ww. T. 
_ Davis, C. Brower and E. R. Jameson. Harding, Wible, J. M. Jame-_ 
son. and Brower were. -appointed- a committee to prepare and. file 


_. articles of incorporation and these persons together with Jastro, 


Harrell, and Whitney were selected as the directors of the proposed — 


corporation for the first year. The corporation, which was named __ 
the McKittrick Oil Company, was capitalized in the sum of $500,000, 
the capital stock consisting of 500,000 shares, of a par value of $1 _— 
per share. One-third of this stock was to be retained in the treasury _ _ 
for sale for developing and operating expenses, the remainder to be __ 


issued to the original subscribers severally in proportion to. their © 


ae respective interests in.the lands to be conveyed. The articlés of | 
a incorporation were filed November 16, 1899. At a meeting held 
_- November 20, 1899, the persons above namied: except Druillard and 


= Se R. J saneaonyeach: subscribed for 21,000 shares of the stock. Druil- _ 
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. lard and E. R. J ameson appear to ios Sievoned of half of. their | 
respective interests to, respectively, R. R. Wagy and the firm of 
Anderson & Ross, and each of these four subscribed for 10, 500- shares 
of the stock. These subscriptions amount, approximately, to two- 
thirds of the capital stock. Since the date of the organization of the. 
- corporation, Jastro and Wible have been president and vice-president, 
respectively, of the company, and, on November 19, 1902, the board 
of directors ‘consisted of Jastro, Wible, J. M. J ameson, Davis, H, oe : 


= Packard, Ross and Brower. 7 
In the case of Borgwardt e¢ al. v. McKittrick Oil Co. (180 Pie sae 
— 417), involving two locations, adjoining the tract here in question, — 
embraced in California Oil Company Nos. 30 and 31 placer claims — 
made by fifteen of the sixteen persons whose 1 names appear herein-— 
above : as locators, the court sald: : . 


We see no reason to doubt the validity of he locations of defendant’s prede- 
cessors, made in the year. 1899, The 16 locators located the claims solely for - 
their own individual benefit, and: not as mere agents for the benefit of some | 
other person or of some corporation in which they had no interest. The de- - 
- fendant corporation, to which it was proposed to. transfer the claims, was to be 
one in which they. were to be the sole. stockholders, each: to own one-sixteenth of 
the stock. As said in. appellant’s. brief: “'This is no case. of dummy locators, 
lending ‘their names to any person or any corporation for the purpose of per- 
mitting. it to. acquire lands. This is-a case of 16 men locating, in apparent good — 
faith, lands within the limit of the ‘amount. allowed to them, and adopting a 
corporate management. as an. appropriate: means of regulating. and handling 
their joint interests, and each retaining, through the agency of the corporation, 
_the exact interest in the. land. which he acquired under his location.” The 
authorities cited. by the respondents in this regard, have no application. to such 
‘a situation, but refer. to cases where a location is. made. by so-called “ dummy 
locators,” persons who simply loan their names as locators ‘and act simply as | 
_, the agents or employes of some person or corporation - to whom they. are to 
transfer their interest. Our own case of Mitchell v. Cline, 84 Cal., 409, 24 Pac., 
164, cited by respondents, is one of such cases. There, as said by the court, 
three of the. locators. of one claim and. five of another were “sham locators,” 

_ not pretending to have any interest in the claim. “'They merely permitted their — 

names to be used as locators to enable their friends to obtain possession of and 
patent for more mineral land than they were entitled to by law; and they 
executed conveyances to such friends without any valuable or lawful con-_— 
- -gideration therefor.” This. was held to be contrary. to. the policy and object of 

the United States law limiting the quantity of placer mineral land, which may 
be located by one person. In Cook v. Klonos, 164 Fed., 529, 90 C. C. A,, 403, 
_ the question, as stated by the court, was “ whether an ‘individual can, by the : 
use of. the names of his friends, relatives, or employes, as dummies, locate, for 
his own benefit; a greater area of mining ground. than that allowed by law.” 
No reason is advanced or.can be conceived. why such 4 practice, as was adopted | 


in. the case at bar,’ can be. held to-.be violative of any statute, rule, or policy. 


7 | relating to the: disposition | of mineral lands, and we know of no ruling to the 
) effect ieee it is focbidden: | ee in 1 this Connection, Lindley on re Sec. 228. 
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‘The identity GE the ieee iGcators to whom tie: oie refers j is 


Considering the facts therein detailed, 
— in the light. of the. circumstances shown by the records be- 


- fore the Department, there can be no- doubt that the court. had in 


‘ fot disclosed ; in the decision. 


‘mind the sixteen persons hereinabove named, who appear as locators 


- of one or more of the several claims located near McKittrick, in 
* eptember, 1899, including the one here in question as well as the — 
California Oil Company Nos. 30 and 31 claims, involved in the court ~— 
proceeding. The Department is of the opinion that, on the state of 
facts thus shown, the ruling of the court to the effect that the acts 
- described did not constitute a violation of any of the mining statutes, - 
is sound. It must be accor dingly held that. there is nothing disclosed 


in the report of the special agent, or any of the affidavits upon which 

~such report 1s apparently exclusively based, which, if established as 

the result of a hearing, would support the charge that. the. locations 
here in. question. were made. for the benefit of any person or persons ; 
other than the sixteen locators above named, all of whom might, in 

- ‘fact, have joined im the making of a location without in any: wise 
affecting its validity.. While no discovery. of mineral, within the 
limits of the claims, is alleged to have been made cantik August 26, 
_ 1901, this fact would not, in view ‘of. the provisions of the act of 
“March 9, 1911 (86. Stat., 1015), affect. the patentability of the claims. 

- In the absence therefore of any reasons other than those detailed in. 

- the report. of the special agent, the. Department i is of the en that 
-the entry should be passed to patent. — 


- On the a record, the decision is reversed and the protest. 
dismissed. 


By letter ee Ju une 15, 1914, counsel for tlie company have requested 
that they be permitted to orescal the | case orally. before the Depart- 


~ ment. In view of the conclusion. reached, however, oral argument 
ie would be meneco sty: 


| STATE OF IDAHO v. O'DONNELL. 
“Decided August th, 1915. 


za _Apprtcatton: FOR ‘Seuvis— PamrunnnGe Raut OF ne er Ae. eS 
OA State secures no preference right: of selection by virtue of an application 


for. survey under the act of August 18, 1894, until withdrawal is made. for » _ 


its benefit ; and a ‘settlement: Subsequent to an: application. for survey and 


_-prior to such. withdrawal defeats any right of selection on ‘the part. of the 


Pe, a, Jo ONES, Fi inst Assistant aos 


The State of Idaho has appealed from the decision aided: on 


_ i : October WW, 1913, = une General - and Oifice, ’ in 1 which its school 
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| indemnity Fed selection list, hgh 02920, was held for rejection i 
as to lots 8 and 4, and SE. + SW. 4, Sec. 18, T. 49 N., R. 5 E., B. M.,. 


_ for the reason that it fatally conflicted. with the prior ‘homestead 
~ entry, Lewiston 02639, made by. Edward O”Donnell for those tracts 


and the NE. i SW. 4 of said section. 

On July 5, “1901, the. State, under the act of August 18, 1894 (28 
- Stat., 394), qieniel an application for the survey of nw township. 
| angnt aed and other townships, and the Commissioner of the General 


- Land Office at first declined to make any withdrawal of the land for _ | 


the benefit of.the State, but later, on J AnUGeY, 20, 1905, withdrew the = 
lands under that.act. 
With his application to enter O’Donnel filed an affidavit dliging 


_. settlement on the land in 1903, and in his final proof, made J uly 1, 


1914, without protest or appearance by the State, he makes state- 
ments which indicate that the settlement was amply maintained. 
‘These controlling facts render it unnecessary to here consider the 
validity, force and effect of the State’s selection other than as it is 
affected by O’Donnell’s entry, and make it unnecessary to here give 
consideration to any of the grounds urged by the State (none of 
which question the entryman’s qualifications to make:the entry, or 
his good faith in making and maintaining it) further than to say — 
that the contention that the entry was invalid because.the lands were, 
on November 6, 1906, embraced within, and are now a part of, a 
national forest, is without weight, since the Proclamation creating 
that reserve (34 Stat., 3256), specifically declared that it would not 
affect lands “ covered by prior valid claims,” and O’Donnell’s exist- | 
ing rights as a settler at that time gave him the right to enter the — 
land, notwithstanding the creation of a national forest.. 
The fact that the settlement was made after the State presentad its | 
application. for a survey did not prevent O’Donnell’s rights asa set-. 
— tler from attaching to the land, since the. State gained no preferred — 
- right to select any lands in that township until the withdrawal was — 
_ made for its benefit on January 20, 1905, as was held by this Depart- 
ment in its unreported decision, rendered September 4, 1914, in the 


case of George A. ae onete v. Northern Pacific Ry. Co. et a is 


~ (D-15548), 
The decision spredle froth i is therefore afiemed: and the record 
returned to the General Land Office with ineactiars that appropri- 
ate action be taken under O’Donnell’s entry, and that as-soon as it — 


has been finally determined that acceptable proof has-been, oris. 
hereafter, made by him, the selection will be finally rejected; or if 
such proof is not made cad the entry is finally canceled, such action 


_ will be taken on the selection as the facts involved § seem to Vereen | 
» without: reference to this decision. | | 
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7 OSEPH B. ‘LESSMAN. | 
: Deciaed unuae 1h 1915. 
ScHoor Gu Dean ENTRY ON UNSURVEYED Cub: ST ebmceenee 


: A desert entry of unsurveyed land, made:.at a time when the desert lend: law 
permitted entries of unsurveyed lands, is a disposition of the land within an 


the meaning of section 4 of the Idaho admission act of July 8. 1890, and ~ 


the act of February 28, 1891, pr oviding indemnity for sections sixteen and 


thir ty-six, granted for school purposes, where said sections or parts thereof - 


have been “ otherwise disposed of. as 


J ONES, First Assistant Secretary: 7 
Joseph B: Lessman appealed from decision of the Commissioner et 
_ the General Land Office, dated October 26, tae holding for can- 
7 cellation his desert- ue entry for the NE. 1 NW. 4 4, 5. 4 NW..4, © 
ON. 4 SW. 4, and SW. 4 SW. 4, Sec. 16, T. “9 S.,R. 5- W.. Baise. 


Idaho, land district, on the ground that the land was: granted to. ee a4 | 


State for school purposes. 

January 8, 1904, Lessman made entry for. he lend. ‘then 1 unsur- 
veyed. The survey of the township was. executed May 16 to June 
30, 1908, and the plat of survey filed in the local land office July 31, 
1909. Final: proof upon the entry was submitted and final certificate 
issued October 22, 1909. 

The action of the Commissioner was ‘upon the theory that the land - 
passed to the State of Idaho under its school grant, and the case of 
Noyes v. Montana (29 L. D., 695) was cited as authority for the 
ruling made. Section 4 of the act of July 3, 1890. (26 Stat. , 215), 
providing for the admission of the State of Idaho into the Union, i 1S, 
in part, as follows: | 

_ That sections numbered sixteen and. ‘hires -six. in every township of said 
State, and where such sections, or any parts thereof, have been sold or other- 
wise disposed of by or under the authority of any act of Congress, other lands 
. equivalent thereto, in legal. subdivisions of not less than one quarter section, 
and as contiguous as may be to the section in lieu of which the same is taken, as 
are hereby granted to said State for the support of common schools, such in- 
- demnity lands to be selected within said State in such manner as the ere ts 
may provide, with the approval of the Secretary of the Interi ior. : 


_ The act of February 28, 1891 (26 Stat. , 796), dae sections 
9275. and 2276, Revised Statutes, prorded) for the selection of in- 
demnity by States having school grants— | 


where. sections sixteen . Or. thirty-six are mineral jana: or are included within. 


any Indian, military, or other reser vation, or are otherwise disposed of by the. 


United States. | . | 
In the decision in the case of Noyes v. Notte supra, it would 


"appear that the Department failed to mention or give effect to the : 7 - 
- provision of the statute providing for the taking of indemnity by | 


_ the several States in the event that the sections in place shall have 
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—- been “ otherwise disposed of.” . This provision appears, as. already 
get forth, in the act admitting Idaho into the Union, and in the gen- 


eral act of February 28, 1891, to evidence an intention on the part of 
‘Congress to protect the claims or rights of persons whom.the United _ 
_ States had permitted to acquire and improve lands prior to their 


identification by survey. See in. this connection departmental de- - "a 


cision of April 14, 1915, in the case of Fannie Lipscomb v. the State 
- of Montana. — 
In the case at bar it appears that the entry was made for ‘unsur- 
veyed larid several miles from any existing public surveys ‘and at a 
_ time when the desert-land law authorized and permitted. the im- 
provement and entry of. unsurveyed public lands. Under the desert- 


“land law as it existed at date of the school grant to Idaho, and. at.» 
time of initiation. of this claim, qualified persons could male desert- 


land entries, place improvements upon the land, reclaim it, and sub- 
mit final proof, but could receive no certificate or patent until the 
identification of the lands by survey and the adjustment of the claim - 
. to the approved surveys. In the opinion of the Department, how- 
ever, it was clearly a disposition of the land within the meaning and 
intent of the acts of July 3, 1890, and February 28, 1891, supra, and _ 
is therefore superior to “the claim of the State, the latter being » 
relegated to its right of indemnity for the land so disposed of. | 

- Accordingly, and in view of the foregoing, the decision of the 
Commissioner is reversed, and in the absence of other objection 
- desert-land entry 0551 will be passed to patent. 


. CYRUS G. sila 
Devided August 1, 1915. 


ScrooL INDEMNITY Spruiin Gant LAND WITHDRAWAL... 


7 _. Where homestead entry was allowed for a tract of land within a sciiodl sec. 
tion, in the belief that. it was excepted from the school grant: by reason. of = 


a claimed settlement by the entryman, and the State thereupon filed an in- 
‘demnity. selection based thereon, and it was subsequently. found that the © 
claimed settlement was not sufficient to except the tract from the grant, the 

indemnity selection may nevertheless be approved where the lands: have 
_ been reported and withdrawn as valuable for coal. | 


J ONES, First Assistant Secretary: = ) : 
Cyrus G. Lowry has appealed from aecuen of ¢ April 11, 1913, oy 


the Commissioner of the General Land Office, holding for cancella- 


tion in part his homestead entry because of oe with the school 
grant to the State of Montana. - 
October 27, 1910, Lowry made homestead say under the enlarged 
homestead : act of February 19, 1909 ee siat., beid/ for the N.4 NE. 
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4, SE. 1 NE. 41, NW. 4, See. 16, SE. 1 SE. 4, Sec. 9, T. 28 N., R. 56 E., 


MM. , Glasgow, Montana, land district. Final proof was submitted - ” — 


. April 18, and final certificate was issued April 21, 1911.. | 

Said. township was. surveyed in the field oa August. 22, to on, 
1908, and the plat was approved December 7, 1909, and officially filed | 
in the local land. office September 5, 1910. All ‘of the land in said 


- township was ' designated as subject to the enlarged homestead act 


May 1, 1909. ° 7 
The claimant alleged seitement upon. his original ith on “Octobe 

10, 1905. It is indicated by the record that his original: settlement. 
: cuit embraced the SE. } SE. 4, Sec. 9,and N.4 NE. 4, and SE.4 
| 4, Sec. 16, said township. He adds that ite: designation of the? 


| a under the enlarged act he extended the claim to the addi- _ 


tional lands, apparently the NW. 4 of said Sec. 165 373 : 
By his letter of September 15, 1911, the Gamma oie directed the 


local officers to notify the proper State authority that the State would — | 


be allowed thirty days from notice within which to show cause if any. | 


why said entry should not remain intact, or to apply for a hearing to — 7 


determine the rights of the State and of the entryaan to the. lands ~ 


— claimed i in See. 16. 


November 6, 1911, ‘the local shee transmitted evidence of service 

upon the Register of State lands, and. ‘Teported that no action had 
been taken by the State. — 

It also: appears that on. Fine 26, 1911, ‘the State filed j in “the local 
land office neon. selection. list: for ‘lands: in lew of the SE. 
NE. and NW. § of Sec. 16, on account of loss by alleged : eak | 
7 claim, which. selection i Is pending i in the General Land Office. = 
_ By decision of April 11, 1918, the Commissioner held that prior _ 
. to the act of Congress of Aneust 9, 1912 (37 Stat., 267), there was — 
no. authority: of: law by which a eetilen: could don more than 160 


acres, citing the case of Cate v. Northern Pacific Railway Company 


(41 Li D., 316). He accordingly held the entry of Lowry for can- 
‘cellation for: the lands in excess of 160 acres, allowing him to retain — 


‘the tract: ie his: residence and a aa not exceeding | = 
~ 160.acres. | 7 


_. The case cited by ihe Coe was Gvermiled by: the later 
- departmental decision of Northern Pacific Railway Company 7. Mor- | 
ton (48 L. D., 60). But this case may be disposed of without refer- oe 
a ence to the question: of settlement rights as to the enlarged area. 
It. appears that. this. land is contained in coal withdrawal by 

Executive: order of J uly 9, 1910. It does not appear as yet to have 
been classified as coal land. but in view of the reported character of 
_ the: land, and the said withdrawal in view thereof, and considering 
the further fact. that-the State has tendered the NW. 4 as base for ~ 

4 indemnity eel it is believed that the selection should be: ap-. | 
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%. seoved: if piibeaiaey proper. It would appear that me original set- 
tlement of Lowry upon the other tracts in Sec. 16 defeated the State’s — 
‘claim thereto, and, therefore, that the entry of Lowry in its en- — 


- tirety should remain intact. It is observed that the final certificate | 


has been noted to the effect that the patent is to contain provisions, 


. reservations, conditions, and limitations of the act of J une 22, 1910 


(36 Stat., 583), which is proper in view of the alleg ged. coal- bearing ; 
| phanecten of the land. - | | 
For the reason stated the action of the Commissioner i 18 reversed. 


—— 


aielen TO UNITED STATES COMMISSIONERS AND JUDGES ce 


AND CLERKS OF COURTS ue RECORD,. ‘UNDER SECTION ate | 
CR. ba | 
Cirounar. 


: _[No. 438, li 


| Daparwent OF THE ‘nrerior, 
 Gewrran Lanp Orrice, 
7 | | Ww ashington, D. C., August 23, 1915. 

The following ; is a revision of the circular of March 24, 1905 (33 
L. D., 480), his paragraphs amended being those numbered 2, 8, 9, 
and 10. A new paragraph 13 is inserted, and former paragraph 13 . 
is now numbered 14. 

1. No oath in support of any application, entry, proof, or claim 
to public lands should ‘be administered to any stranger until he has 
first been reliably made known and identified to the officer adminis- 
tering it as the identical person he represents himself to be. 

2. No jurat or certificate should be attached to any oath, affidavit, 
application, proof, or other written statement affecting public lands 
until such oath, affidavit, application, proof, or statement has been 
fully written out and completed, and until all blank spaces in any 


7 blank form prescribed or used therefor shall have been fully filled - 


out or. erased, and not then until after the same has been sworn to 


_.and signed by the affiant before and in the presence of the attesting 
officer and fully read by or made known to the affiant. No certifica- 
tion of papers will be recognized by the Land Department in the © 
absence of a seal duly impressed by the officer. . | 

3. Final proofs should in every case be— ‘made at ‘the cer aaa 
place advertised, and. before. the officer named in the notice, at his 
regularly established office or place of business, and not elsewhere. 
Between the hours of 8 a. m. and 6 p. m. on. the day advertised the 


officer: named in the notice should call the case for hearing, and = _ 


should the claimant fail to appear. with his witnesses between those — 
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ne or he, taking’ of. ie poor fail to be "compleisd on that day, eh 


the officer should continue the case until the next day, and on that _ 
— day or any succeeding day should the claimant or his witnesses fail — 


_ -to so appear he should proceed in like manner to continue the case oats 


_ from day to day until the expiration of 10 days from the date adver- 


tised, but proof can not be taken after the expiration of the tenth | 
day. Upon continuing any case in the-manner indicated the officer 


ee continuing the same should in the most effective way available give . 


notice of such continuance-to all interested parties. | 
4, Protestants, adverse claimants, or other persons desiring to be. 


present at the taking of any. proof for the purpose of cross-examining te 


the claimant and his witnesses, or to submit testimony in rebuttal 
should be allowed to appear for that purpose on the day. advertised, 


or upon any succeeding day to, which the case may be continued. If - 
any person appears for the purpose of filing a formal protest against 
 . the acceptance or approval of the proofs or contest against the entry . 


‘and does nothing more than file same, such protest or contest should | 
be received and forwarded. to the register and recelver for: their | con- 
sideration and action. 


5, All final proofs should be fedueed to writing 4 or in as pres- on 


ence of and under the supervision of the officer taking them, and in ~ 
all cases where no special agent or other representative of the Gov- | 
ernment appears for the purpose of making cross- examinations the 
officer taking the proof should use his utmost endeavor and diligence 
so to examine the entryman and his witnesses as to obtain full, spe- 


oe cific, and unevasive answers to all questions propounded on the blank 


forms prescribed for the taking of such proofs, and-in addition to so | 
- doing he should make and reduce to writing and forward to the regis- 


ter and receiver ‘with the proof such other and further rigid Cross- 


: examination as may be necessary clearly to develop all pertinent and — 
- material facts affecting or showing the validity of the entry, the en- 


_ tryman’s compliance with the law, and the credibility of the claimant i | 
_and his witnesses. And, in addition to this, he should inform the ~— 


register and receiver of any facts not set out in the testimony which 

in his judgment, cast suspicion upon oe good faith of the. applicant . 
or the validity of the entry. - 
 §. The testimony of each claimant should is aiea pee and. : 
apart from and not within the hearing of either of his witnesses, and _ 


the testimony of each witness should be taken separate and apart 
_ from and not within the hearing of either the applicant or of any 


- other witness, and both the applicant and each of the witnesses 


_ should be required to state in and as a part of the final proof testi- - 


mony given by them that they have given such testimony without. 
any actual knowledge of any statement made in the ienmony: a | 
elther- ot the others. oa 
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“= Officers taking anaes sha iestaay. sould: eal the sitet - 
_ tion of parties and witnesses to the laws respecting false swearing 
and the penalties therefor and inform them of the purpose of the . 
Government to hold all persons to a strict oy eee for any 
statements made by them. - 

8. The officer who has. taken a oreo e should, after aay certifying 
the papers, promptly transmit them to the register and receiver. In 
“no case should the transmittal thereof be left to the claimant. 

9. No fee in excess of 25 cents can be lawfully charged or received 
for administering the oath to any affidavit, application, proof, or any — 


‘other written. statement affecting public” lands; but there is no re- 


" striction on the fee the officer may charge for preparation of any _ 
_ paper, except that the total amount to be received for taking and 
— writing out the final proof testimony of a claimant or of a witness, — 
and administering the oath thereto, shall not exceed the sum of $1. 
_ Any officer demanding or receiving greater sums than are here specl- _ 
fied for such services will be subject. to indictment and punishment 
under amended section 2294 of the United States Revised Statutes. | 
10. No officer who takes an application, affidavit, or final proof in — 
~ acase will be permitted to act as attorney therein. No United States — 


commissioner will, while holding that office, be recognized or per- 


mitted to appear as an agent or attorney for others in any matter 
| pending before the Land Department affecting the title to. public 


lands, nor will he be permitted to enroll himself as agent or mORTEY, a 


to practice before it. | 
11. No officer authorized to ie final met: ‘Nai directly or in- — 
directly, either as agent, attorney, or otherwise, i in any manner or by _ 
any means Cause, “aid, encourage, induce, or assist any person wrong-. 
fully or illegally to acquire, or attempt to acquire, any title to, in- 


terest in, use of, or contr ol over any public lands belonging to une. > 


United States. 7" 
12. No officer authorized to take Bos Brooks should, either for him- 


self or as agent, attorney, or representative of. another, induce or 
attempt to induce any owner, entryman, or other person to purchase, 
sell, mortgage, exchange, lease, or relinquish any lands which are 
involved, may be involved, or have been involved in any affidavit, 
‘application, or proof, executed before him, and he should not, either _ 
for himself 'or as agent for any other person, in any manner solicit 

or make to any entryman, owner, or claimant any loan or attempted 

loan the payment of which is to be secured by a lien or mortgage — 
upon such lands; and he should not be or remain a member or stock- 
holder of any copartnership or: company which shall, either directly 
or indirectly, be interested in or benefited by any such sale, mortgage, 
| exchange, lease, reli nquishment, or. loan, nor accept nor receive in any — 
manner any = commission, compensation, emolument, or benefit 
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arising therefrom, except for the laseal discharge of ie official : 
. duties. 7 
13. An sppieatien fae public land is not ene af executed : 
more than 10 days before its filing at the local United States land — 
office. — | | 
14. Any officer Penne any of these rules may be deprived of the - | 
- right of further taking final proofs, and when any commissioner has 
— so offended his action may be called to the attention of the court by _ 
which he was: appointed, with appropriate recommendations. All — 
registers and receivers and special agents have. been charged to use 
_ their utmost diligence in seeing that these:rules are fully and in good 


faith complied with, and directed to investigate and fully report. any 


Bs, apparent violations: thereof which may come to their notice. | 
: | Cray ca) Commissioner. i 

" Approved: 7 Mee ak a ee 

" Anprieus A. Jones, — 

" | Parst si Secretary. 


SECTION 2294, UNITED STATES REVISED STATUTES, AS AMENDED BY ‘THE ACT. OF 
| MARCH. 4, 1904 (38 STAT., ne) - 


. That hereafter: ‘all pr oofs, affidavits, ‘and oaths. ie any kind whatsoever re- 
_ quired to be made by applicants and entrymen under the homestead, pr eemption, 
- timber-culture, desert-land, and timber and stone. acts, may, in addition to those 
now authorized to take such affidavits, proofs, and oaths, be made before any | 
United States commissioner or commissioner of the court exercising Federal .. 
jurisdiction in the Territory or before the judges or clerk of any court of record 
in the county, parish, or land district in which the lands are situated: Provided, : 
That in case the. affidavits, proofs, and oaths hereinbefore - mentioned be taken 
- out-of the county in which the land is located the applicant must show by affi-. 


davit, satisfactory to the Commissioner of the General Land Office, that it was... — : 


‘taken before the nearest or most accessible officer qualified to take said affi- 
davits, proofs, and oaths in the land districts in which the lands applied: for are 


_. located; but such showing by affidavit need not be made in making final proof 


if the proof be taken. in. the town or city. where the newspaper is published in 
which the final proof notice is pr inted, -The pr oof, affidavit and oath, when so 
‘made and duly subscribed, or which may have heretofore been so made and duly 
- gubscribed, shall have the same force and effect as if made before the register 
and receiver, when tr ansmitted to them with the fees and commissions allowed | 
—- and required by law. That if any witness making such proof, or any applicant 


making such affidavit or oath, shall knowingly, willfully, or corruptly: swear a 


falsely to any material matter contained in said proofs, affidavits, or oaths he 
shall be deemed guilty of per, jury, and shall be liable to the same pains and a 
penalties as if he had sworn falsely before the register. That the. fees for: 
entries and for final proofs, when made before any. other officer. than the ve - 
ter and receiver, shall be as follows: | a 

For. each affidavit, twenty-five cents. es | | 

Por each deposition of claimant or WECDESS; when not prpared by the officer, 
twenty-five cents. : : 


| --4681°—vor, 4415-28 _ 
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- For each seponiion ef. claimant or - witness, pr epaiea by the Petes one dollar, 
Any officer demanding or receiving a greater sum for such service shall be , 
guilty of a misdemeanor, and upon conviction shall be punished for ‘each offense 


_ by a fine not eens one hundred dollars. — 
, : r : 


- oe H. LARSON, | 
: fe Decided Aupunt 28, ‘1915. 


Isovaten Tracts—Iort Baiiios INDIAN LANDS. 


‘Lands in that portion of the Fort Berthold Indian reservation opened to entry - 
_ by the President’s proclamation of May 20, 1891, under the provisions of sec- - 


tion 25 of the act of March 3, 1891, which. provides that sach lands shall be 


disposed. of to actual settlers only under the homestead laws, are not subject 
to sale as isolated tracts under the act of March 28, 1912, amendine section 


2455, Revised Statutes. 


: Jonzs, First Assistant Secretary : 


This j is an appeal by Lewis H. Larson i om ie decison of the Cou: | 
- missioner of the General Land Office of May 20, 1915, requiring him - 
to show cause why his entry, 010985, for the SR. 4 NW. 4, Sec. 6, T.-° 
157 N., R. 92 W., Minot, North Dakota, allowed .; anuary 27, 1915, - 
. under the first proviso. ie the act of March 28, 1912 (38 Stat. 77 ,. | 


‘should not be canceled for the reason that the land | is not subject to 
disposition under that- ‘provision. | 


It appears that the tract was ordered ais mar net. by ‘ne Come: 7 
_ . gloner. on a showing that the Brenan portion thereof is too rough for 


cultivation. Lt 


- Upon consideration of ie: case, however ng cae found 


i: that the land was in that portion of the Fort Berthold Indian Reser- 
vation opened to entry by the President’s proclamation of May 20, 
1891 (27 Stat., 979), under the provisions of section 25 of the act of 


- March 38, 1891 (26 Stat., 989), which provided that such lands “ shall 
be disposed of to actual settlers only under the provisions of the home- 
stead laws, except section twenty-three hundred and one of the Re-_ 
vised Statutes, which shall not apply.” | 7 
Accompany! ng theappeal is an affidavit executed by Larson, wherein’ _ 
he avers that the land was applied for by him in good faith, and since © 


purchasing he has improved it by breaking a portion thereof, seeding 
same to flax, and that he has under cultivation approximately 12 


acres; that because of its superior fitness as a building place and be- | 
~ eause of ‘the fact that he owned the tract in controversy, he erected 
buildings and sank a well at-a distance of less than 40 rods from the 
—Jand on an adjoining quarter section owned by him and has expended © 
in that regard approximately $1,000; that he has never made entry | 


under the homestead law and is qualified to make a homestead entry ; 


~ . that had said land not been subject to purchase, as he supposed, he | 
would have filed on it as a homestead, but that because of its superior — 
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“location for hide nd by. reason of the fact that it was ordered into 


market and purchased by him, the buildings were placed upon an ad- ~ ; ; . 
joining tract; that he could and would have exercised his.homestead 


‘right and have placed his buildings upon said tract had he not been — 
misled by being allowed to purchase it, and that it would now be im- 
practicable for him to do so, in view of the large amount that he has 
expended on the adjoining tract. oo ona and improvements. 
He therefore asks that— | 


- a.special- order be obtained either aonnwnine his sale or that the necessary 


proclamation placing the land upon the market under the isolated’ tract act, as - 
amended by the act of March 28, 1912, be obtained from the President, and that 
said proclamation be made retroactive So as to confirm’ the sale made to him on 
oid anuary 27, 1915. cs , og 7 


As above stated, the act ador hich the jane in the Fort Berthold 
‘Indian "Reeruation: were opened to settlement by: the President’s 


proclamation of May 20, 1891, provided for the disposal of said lands — ‘ 


to actual settlers only, under the provisions ‘of the homestead ae | 


-_ and while the act. of March 28, 1912, supra, ‘refers in terms to “any 


isolated or disconnected tract or parcel of the public domain and not. 
exceeding one quarter section” and “any legal subdivisions of the 


public. land not exceeding one - ‘quarter section,” it nevertheless is -_ 
general legislation, and hence can not be aeceoied: as affecting the 


~ special law providing for the disposition of the a area In 

~ controversy. 7 
In the case of F Frost » _ Wenie (ast U. S. 48), the Supreme Court 

said: 3 fie | | 

. It is well settled that repeals = implication are not to be ‘Gilera —e. 

_ where two statutes eover, in whole or in. part, the same matter, and are not 


absolutely irreconcilable, the duty of the court—no purpose to repeal being. 
clearly expressed or indicated—is, if possible, to give effect to both.- In other 


words; it must not be supposed that the legislature intended by the. later statute 


to repeal a prior one on the. same subject, nnless the last. statute- is so broad 


in its terms and so clear and explicit in. its words as. to show that it was in- — 


tended to cover the whole. subject, and, therefore, to displace the prior. Statute. a 


See also; United States 2. ‘Healey (160 U. S., 136) ; Soe ames. M. 
McComas (33 L. D., 447); Floyd W. Warren (43 L. ‘D., 181). 

There is nothing in ‘the act of March 28, 1912, which ‘idicatae’ x 
purpose to repeal or modify the act of 1891, under which the lands 
in the Fort Berthold Indian Reservation are to be opened to entry... 
‘Tt must accordingly be held that the Department is without any au-_ 
| thority to dispose of any portion of said reservation, , opened. to entry 
under the President’s proclamation | of 1891, in | any other way than 


ae that prescribed by the act. 


The decision appealed from i 1S. sccordingly affirmed, and the entry 
must be canceled. | : 
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| Decided August 26, 1915. 


Brabea Lovartons OF , PHOSPHATE Rock—Acr oF JANUARY 11, 1915, 
7 The act’ of January 11,.1915, authorizing the completion under, the. placer 
| mining laws of placer locations of lands containing deposits of phosphate 
‘rock, applies only to placer locations ‘upon’ which the assessment work has 
- been. annually performed ; and the land department is without authority to 
. extend the remedial provisions of. that act. to’ locations upon which annual | 
“% assessment work has not been performed. | a 


| J ones, First Assistant Secretary : | | 
The San Francisco Chemical Company ee ‘apbenied fica the 


- decision of April 16, 1915, holding for pecan the company’ ee 

-. mineral Bey ications for the E. 4 NW. $ SW. 4, NE. 4 Sw.4,Ww.4 — 

NW. 4 SE. 4, and 8. § 4 SE. 4, Sec. 26, T. 98., 'R. 43 E, Blackfoot, 
; Take, Jand district, unless eae be furnished that Séocemnenit: work 


has been performed for the last two years, and certain other requir e- 


ments be met. 
The said company located the described: tracts m 1908 and 1907, | 


-and-in 1910 they were included within a phosphate reserve. Placer _ 


applications were filed for them in 1913, and they are desizanied the 
- Diamond, the Dodo, and the Duke sian 
_The company has declared its readiness to meet: all the require: 
ments of the Department except a showing of assessment work for 
the years 1918 and 1914. _ | 
It appears that certain other placer “iin of the company, filed at 
| ‘the same time as these, were afterward covered by another person — 
as lode claims, and were adversed by him. Pending determination 
of the question thus. raised, assessment. work was intermitted not 
_ only on the claims formally adversed but on these also, for the reason — 
that the basis of the adverse proceedings affected the validity of all 
the company’s placer claims. | 
It is urged on appeal that proof. of annual assessment. “ as not 
heretofore been strictly exacted where only the Government was 
concerned, and that the remedial act of January 11, 1915 (38 Stat., - 
792), should be liberally applied, to relieve the company of farther 7 
. showing of assessment work, or to permit instead a showing of other 
work of the necessary amount required. . If this cannot be done it is 
asked that action be ‘postponed, to give an opportunity to obtain 2 
| relief from Congress. _— | 
~The act cited, however, applies only to placer as ‘upon 


| Atte assessment work has been annually performed; and it is held —. 


that, in default of such performance, the Department is without | 


authority to extend relief. 


|The cS is correct. and 1 is affirmed. 
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-TACOB HURLEY. . oa 


| Decided August 80, 1915. 


a Senne Apprri0w AL EN rry--CaNCELLATION—RETURN OF. PApERs, a 
' A soldiers’ additional entry under section 2306, Revised. Statutes, canceled for — 


-. failure of the entryman, during a long term of- years, to furnish. a required = 


affidavit as to the nonmineral character of the land, exhausts the right, and 

the entryman or. assignee of the right is hot: entitled to have the additional 

right papers. returned to him with a view to exercising the pehe a second 
.time. . es . 


ae. Westie Secretary: | | ae 
F. W. McReynolds has appealed. fron. the asciion of Je anuary 23, : 


. 1915, denying his request for return of papers filed in eonnect on: oo 


7 mith entry made February 12, 1876, under section 2306, pode 
_ Statutes, at. Susanville, California, by Jacob Hurley, for the E. 
SE. 4 and NW. 4 SE. 4, Sec. 32, T.-20 N., R. 17 E., M. D. M., ae ts 
tional to original entry alleged to have been. made by said Hurley. . 
at ‘Harrison; Arkansas, March 1, 1873, for the NE. 4 : NE. 4, Sec. 21, | 


TL 19.N,, R. 25 W., 5th P.M. 


. Said last mentioned: entry appears, ee to ive eek made be . 
- Jacob Herly,” of Madison County, Arkansas, who executed his . 
- application and affidavit before the clerk of that county, and who — 


made said entry as an adjoining farm entry.. Final proof on said _ i 
entry was made October 8, 1875, by “Jacob. Hurley,” of Carroll 2 


| County, Arkansas, who made oroor before the receiver at Harrison, 


- which is in Boone County, Arkansas, and’ who made proof of resi- 


dence since March 1, 1873, and claimed the benefit, under the act of — 
June 8, 1872 (17 Stat., 333), of military service in Company I, First 
‘Arkansas Infantry. Final certificate issued on said entry October 
8, 1875, and patent on March 1, 1876. | 
On February 12, 1876, entry was made by J ebb. Harley at Salah. 

ville, California; as eae stated, based. upon: said original entry at — 
; Harrison; Arkansas, and said military service, the affidavit and cer- | — 
tificate of copy of discharge certificate being executed September 16, °— 
1875, before.the clerk of Carroll.County, Arkansas. The said affi- 
davit recited that final proof had been made and final receipt No. 935. 
issued on said original entry, but this recital was evidently inserted 


in the affidavit subsequent to its execution, as such proof was not © 


made and receipt issued until October 8, 1875. Hurley. was called 
- upon by the Susanville register to file noninineral affidavit, to which — 
-. he replied that he was never in California, and could make no afii- 


 davit as to the character of the land, although the signature to such 7 


reply does not correspond to the signature of the Susanville entry-. 
‘man. The signature of the Susanville entryman i is also quite dis- | 
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| mire as well as the ne of his name, from that of the original | 
| ny man. > 

-. The Susanville tir was nein iebetiery 6, 1896, for failure to. 
ey furnish the required nonmineral affidavit. — : 
- In August, 1906, N. P. Chipman filed application for ae aeal | 


7 of. the moneys paid on said Susanville entry, claiming to have made 


—_ said entry under power of attorney from Hurley, which was alleged -— - 


to have been lost. Such application was denied, the Department — 
affirming the action March 15, 1911, because of the apolcan® s laches. 
Chipman has since then aaaened to McReynolds, who asks return 
of said papers executed pepieinber 16, 1875, . and filed with the | 


~ Susanville entry. é. 
_ The power of attorney alleged to have ena given to Chipman isnot 


in the record, and there is no satisfactory evidence of the existence 
of the same at any time. Chipman’s inaction for many years, if he 
“made the Susanville: entry under such - ‘power, may have contributed 
to the deficiency in the matter of proof, and. in view of the question- 
_ able identity of the original entryman and the soldier, the Depart- | 
ment would not be warranted at this late date, under such. circum-_ 
stances as are here presented, in recognizing the existence of any 
additional right based upon the original entry in question,. were 
there no other objection to the granting of the request under con- 
sideration. : 

It will be observed that the ‘Susanville entry was ee upon the 


records of the land department. for twenty years, segregating the | 


land from the public domain, preventing its acquisition by any other 
claimant, and apparently would have passed. to patent. but for the 
laches ar the entryman or of the party in whose interest it was made. — 
The right conferred upon the soldier, by section 2306, Revised Stat- 
utes, is “to enter so much land as, when added to the quantity pre-_ 


: viously entered, shall not exceed one hundred and sixty acres.” This — 
right has been exercised and satisfied, in this case, if it be assumed 


~ that it existed as alleged.. The cancllation of the Sacramento entry 


because of the failure of the entryman, during twenty years, to com- j 


ply with the proper requirement of the General Land Office, did not 
operate to confer upon him the privilege of Reenoene the right 2 a 


second time. 


- The decision appealed one is accordingly a afirmed. 
JACOB HURLEY. 


- - Motion for iadae of depacunds iil decision ia August 30, 1915, eS 
44 L. D.,.357, denied re First Assistant Secretary’ Jones Novem- gi 


| “t ber. 5, 1915. 
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“TELEPHONE LINES ON PUBLIC Twas eee IN PATENTS. 
~ Where telephone lines have.been actually constructed upon - public. lands of i 
‘the United States, including. national forest lands, and are being main- . 
tained and operated by the United States, appropriate maps or field notes _ 
“thereof should be furnished the Commissioner of the General Land Office 
and notation thereof made: upon the tract- books .of that.office; and if the 

“a lands be thereafter ‘disposed of under any of the public land laws the : 


> final certificate and patent should except the telephone line and appur- . 


_ tenances with: the right of the United States to maintain ane SS Saas the 
‘Same. - : . 
Gens Aasebont ti: 23 a | | 
_ The Secretary of Agriculture has fori to this Department | 
copies of tracings and field notes of constructed Forest. Service tele- 
phone lines crossing lands. within national forests and listed and. 
entered under the homestead law of June 11, 1906 (34 Stat., 283), 
requesting that reservations of rights of ney covering said lines ee _ 
inserted in patents when issued. . 
In the case of M. R. Hibbs (42 L. D., 408), the papsenncne held 
that it is without authority to insert in patents issued reservations of . 
easements where not specifically authorized by law. The present 
cases involve telephone lines constructed over public lands of the 
United States under the authority of the appropriation acts of 
May 26, 1910 (36 Stat., es and March 4, 9it As a ari 
making appropriations: | | : 
to be expended as the Secretary of Agriculture may direct for the construction 
and maintenance of . . telephone lines . . . necessary for the proper and 
economical aciiinieteation, protection, and development of the national forests. 
The lands having been so devoted to a public purpose, pursuant toa 
law of Congress, subsequent disposition thereof will not, in the ab-— 
- sence of an express conveyance by the United States, operate to pass, 
title to the patentee to such telephone lines or the right of the United 
- States to operate and maintain the same. On the other hand, under — 
‘the circumstances of these cases, it seems unnecessary and. inadvis- 
able to reserve from disposition and eliminate from the entries and 
patents definite tracts or areas of land for the protection | of such 


-_ lines. Jt is believed. that the solution of the matter is to convey all a 
of the lands included within the area described in any such home- © 


stead entry, and all rights appurtenant thereto, except the property 


of the United States, namely, telephone line and appurtenances and 


7 the right of the United States to maintain and operate the same so. 
long as it shall be necessary. This may be accomplished by excepting - 


the aforesaid property of the United States and the rights necessary — 


_ and incident thereto from the conveyancé. In other words, instead | 
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| of conveying “the eect subject to an sascmiene: Tio conveyance E 

should be made of the telephone line or rights appurtenant thereto. 
You [Commissioner of the General Land Office] are accordingly 

advised as follows: in cases where telephone lines or like structures _ 

~ have been’ actually constructed upon the public lands of the United 

_ States, including national forest lands, and are being maintained and 


operated by the United States, and your office is furnished with ape. * 


propriate maps or field notes by the Department of Agriculture SO 
prepared as to enable you to definitely locate the constructed line, 
proper notation thereof should be made upon the tract books of your — 
office and if the land be thereafter listed or disposed. of under any 
applicable public-land law, you should insert. in the register’s final - 
certificate and i in the patent when issued the following exception : 


Excepting, however, from this conveyance ‘that certain telephone line: and all 


appurtenances thereto, constructed by the United States through, over, or upon 


the land herein described, and the right of the United States, its officers, agents, 
or employees to. maintain, operate, repair, or improve the same so long as 
needed or used for or by the United States. 

The papers transmitted ye the Secretary of Agricul a are here: 
with inclosed. | 7 a 4 


‘LANDS WITHIN NATIONAL FORESTS—PRACTICE—JOINT 
REGULATIONS, 


-Cmcunar. 


[No. 485. J | 


‘Drrarruent OF THE inne 

|  Gerwerat Lanp OFFrtce, 

| | Wastagion, D.C. , September 4, 1915. 

To Racinias AND RECEIVERS AND CHIEFS OF Frew Divisions : 

‘The. appended regulations: will be effective on and after October 

‘1, 1915. “ | | | es 

ras Mery ‘respectfully, 7 
7 Char r Tauatan, 
 Commiasioner. 


—— ae *. 


a 7 3 - Wasaineron, D. C. Sims 5, 1915. — 
7 To the Cannone Chief of Field Service, Chiefs of Field Divi- 
- sions, Registers and Receivers, General Taal Office, Department of - 
the Interior; the Forester, District: Foresters, Forest Service, the _ 
~ Solicitor, and. District Assistants to the Solicitor, Department of — 
_ Agriculture. | 2 - 
a GENTLEMEN : Better to effectuate cooperation in n protecting the 1 in- 7 
_ terests of the Government and settlers and other claimants to lands - 
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- within national fereue the following orien is nade effective on n and | 
after October 1, 1915, ea perseding order of: November 25, 1910 is 
iL. D., 874): : | 


4 Poerentiee when a person files application ie one entry, or ve ae, 


amend an existing entry, embracing lands within a national forest, 


basing the right of entry, or amendment, on. settlement prior to the ee 


establishment of the forest, the register and receiver will require such 


2 _ person to file with his oplicntion: a statement under oath, in dupli- oe 


cate, containing his name and address, description and character of 


the land: involved, ‘the date he established residence on the land, his” — 


absence from the land, kind and. character of improvements placa 
thereon, and the amount of land cleared and cultivated, accompanied . 
by the affidavit, In duplicate, of at least one disinterested person, . 


corroborating the ‘statement. ‘The register and receiver will. imme-.— .: 


diately forward the duplicate of stich statement and affidavit to the. 
supervisor of the national forest in which the lands are embraced, 
with information as to the date of filing the application, the date of - 
filing the township plat of survey-covering the land, and any other 

facts of record affecting the application, and will suspend action on 
the application for 60 days, or upon the request of the forest super- 
visor, where climatic or other conditions require, for such time, not 
to exceed. six months, as will enable him to make an examination of 


the claim, unless in the meantime they shall receive notice of no-pro-. 


test, as hereinafter provided. © a 4 | 
2. The register and receiver in issuing notice of intention to make 
final proof upon claims, either mineral -or nonmineral, within a 
‘national forest shall immediately furnish a copy thereof to the super- 
visor in charge of such forest, and other than to publish such notice 
and receive final proof will, except in mineral cases as hereinafter 


. prescribed, suspend action on the final proof for 60 days from 


date thereof, or upon the. request of the forest. supervisor, where 
climatic or other conditions require, for such time, not to exceed 


six months, .as will enable him to_ make an. examination of the | 


aa claim, unless in the meantime they shall receive notice of no protest 


as hereinafter provided. In each case, however, where the register 
and receiver, upon examination of the final proof at any time after — 


its submission, find it to be incurably defective, the same will be ~ 
__ rejected and the Forest Service so advised, notwithstanding the time 


within which a protest may be filed hereundes has not expired. 
8. The forest supervisor upon receipt of the statement mentioned: : 


. . i paragraph 1, or the notice mentioned in paragraph 2, will at once 


~ make investigation of the claim, and will submit to the district 


forester a report thereon, unless immediate investigation Is. impos- of 
~ sible. because of climatic or other conditions, when an extension of | 
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time will be requested as seasiied in. Caren 1 and 2 hereof, a 


and the investigation will.be made and the report submitted as soon 


~ as possible within the period of extension. The district forester will | i 


_ promptly consider the report, ‘and if of opinion that no protest 


| : -should be filed will so advise the register and receiver. If the dis- 
trict forester’ is of opinion that a protest should be made, he will © 


_ transmit the papers to the district assistant to the Solicitor, who 
will * prepare for his signature a protest, not under oath or corrobo- . - 


.. vated, in which shall be plainly and briefly stated the gr ounds upon — = 


| ina the protest is based. The protest shall be filed in triplicate a 
- with the register and receiver of the proper local land office. a 
4, Upon receipt of the protest, the register and receiver shall. im- 


i mediately forward a copy. thereof to the Commissioner of the General — 


Land ‘Office, in accordance with Rule 4 of the Rules of Practice, 
and in every case immediately issue the notice required by Rule 5 
. thereof, accompanied by a copy of the protest, stating that unless 
the adverse party appears and answers the allegations of said notice 
within thirty days after service thereof, the allegations of the pro- | 
test shall be taken .as confessed. Upon the filing of the answer, the - 
register and receiver shall set a date for a hearing, after congu lia: : 
tion with the district assistant to the solicitor, and notify. parties as 
“provided in the Rules of Practice. Upon failure of-the claimant 
to appear at the hearing the: allegations of the protest will be taken 
as confessed. Hearings shall be conducted in accordance with the 
Rules of Practice. In other than miineral cases, action upon the | 
application: and upon the final proof, which may be offered in the’ 
usual manner, shall be suspended pending the final determination of - 
the protest, except _ as provided in paragraph 2 hereof for the dis- . 
_ position of incurably defective proof. In mineral applications for . 
patent the proof shall be considered on its merits, and, if found 
regular, certificate issued, but the claimant should be advised 4 in such 
- case that patent will be withheld by the General Land Office penge . 


*. determination of the protest. 


5. If no protest be filed within the Ame limit: as erred in para- | 
_ graphs 1 and 2 hereof, the register and receiver shall take appro- 


priate actlon upon thie application or the final proof. But in no. - 


ase, in the absence of the filing of a protest or a no protest. notice _ 


7 as hereinabove provided, shall patent issue until the Commissioner of. 


~~ the General Land Office is notified by, or ascertains from, the for- 


ester that the claim will not be pried as. provided i in ata 
6 hereof. i | | 
_. 6.-A- protest may be iutbatea aoatae any claim, mineral or non- 
- mineral, embracing lands within national forests at any time prior 

to patent, ee the solicitor or the district assistant to the solicitor 
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of the ; aera of Rescue filing in the local ina office, in | : 
triplicate, a complaint signed by the forester or the district forester, 


. not under oath or corroborated, setting forth clearly and briefly the — | | | 
grounds of the protest. Upon receipt of such complaint the register 


and receiver shall forward a copy thereof to: the Commissioner of — 
the General Land Office; issue the notice required by*Rule 5 of the — 


Rules of Practice, accom acd by a copy ‘of. the complaint ; and — oe 
-. arrange for a peeriney if applied for, as. Proviecd in a 4. 
--. hereof. 


T In. all noe affecting lands or elses: within 2 siational 
. oa the district assistant to the solicitor will. be entered of record ° 


_aS appearing in-behalf of the. Government, and will conduct the... 


| ‘Government's side of the case. | 
8. Forest lieu and: school scletion cases. will bes handed by the : 


chiefs of field division of the General. Land Office in like manner 


as heretofore. The. forest. officers will, upon request of the chiefs 
of field division, render any samtiies possible in the making of | 


at investigations, and the district assistants to. the solicitor of the — | 


Department. of. Agriculture will cooperate with the chiefs of field 
- division in the conduct of hearings in such cases, and: thereafter will 

_ take action in like manner as heretofore, melnding. the ® taking of 
appeals to the Secretary of the Interior: __ | 
_ 9. In all Government cases before registers and. receivers bi esign 
lands or claims within a national forest, the district assistant to the 
solicitor shall be served with copies of all answers, appéals, motions, 
orders, and decisions required to be noted under the rules in cases of 
private contests. ~The proper law officers of the Department of Agri- | 
culture shall also have a right of appeal from any decision by the _ 


_ .Commissioner of the General Land Office and to file motion for re- 
hearing i in the Department of the Interior, or take other like action 


ar in the same manner as a private contestant, and shall receive like: 
notices of proceedings and decisions: ‘Provided. however, That. the — 


Department of Agriculture shall not be required to. take formal bac: 


‘appeals from decisions of registers and receivers. | si 
~ 10. Chiefs of field division and special. agents will ae fewea tees eo 
take action in regard to.any claims within a national forest, except as. 
provided in paragraph 8 hereof, unless specifically directed by the 


Commissioner of the General Dane Office or the Secretary of the 


_ Interior: Provided, That chiefs of field division may, on request of a 


district. forester, assign mineral examiners to assist in the a eee _% 


tion | of cases involving mining claims. 

cate Costs of hearings will. be paid from the. a parcocnca for 7 

_ &xpenses of hearings in land entries as now provided for other Gov- | 
ernment contests. Prior to June t oe each year the district assistant 
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_ to the solicitor will mail to ‘lis chief of field een in -whose 
- division the lands involved lie an estimate of the funds necessary to - 
cover the hearings during the first quarter of the ensuing fiscal year. 
_ Like action will be taken on the first day of each month which imme- 
diately precedes the other quarters of the fiscal year. Such estimates 
should be accompanied by a list of the cases to be heard, which should _ 
_ include the names of claimants, local land office, and Bota number of 
entry or application,.and character of entries or filings. The chief 

_ of field division will transmit the lists and estimates received from 
the district assistant to the solicitor to the Commissioner of the 

' General Land Office at the same time he submits his estimates for 


hearings involving lands in his district outside of national forests. 


When these lists and estimates are received. in the General Land 
Office the appropriation will be allotted for the quarter, and each © 
chief of field division will be advised of the amount. which. will be © 


allowed for forest. cases, and he will advise the district assistant to. | 


the solicitor thereof. Payment for the expenses of hearings from 
the. appropriation so allotted will ‘be made by special disbursing | 


agents upon proper vouchers, as 18 now provided for Government... 
contests in cases outside of national forests, but such vouchers must. © 


be approved by the district assistant to the solicitor and by tne chief : 
. of field division before payment j is s made. . | 
re | - 
| “Fraweun K. Lang, Ye 
- Seeretary of the I nterior. 
D. F. Houston, 
Beare °F A ariculture 


ey 3: 


"PRACTICE SERVICE OF. NOTICE on UNKNOWN HEIRS, 
Cmounan. 
iNo. ; 436. i) 


Department OF THE INTERIOR, 
7 GrneraL Lanp OFFIce, . 
- Ww ashington, auponior h, 1915. 
| Reersrers AND Rabari: : = — er. 
| United States Land Offices. 
Sms: The Postal Laws and Regulations provide: that nail indel: 
- initely addressed shall be denied admission to the registered mail. 
7 Accordingly, when notice is to be served by you on the unknown heirs 
ofa public-land claimant, the same should be addressed to the claim- — 
ant at his address of peor and also at the post-office nearest the land. 
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Notice thus addressed will be held to constitute notice to the unknown 


= heirs, provided the letter, if undelivered, is held at the a of deliv- - 
ery for at least thirty days. 


All prior regulations in conflict herewith. are hereby revoked. 
oa ee - | | oe 
- Chay TALLMAN, is 
. * : aa Commissioner. 
| ‘deeds September 4 1915: are eer 
. Bo Swmenry, 
Assistant Secretary 





RULE 3 OF PRACTICE AMENDED—CORROBORATION oF 
APPLICATION. 


Ga a . | 
[No. 440.] 


| Derarenenr OF THE : Lvrenror, : 

| | : — Washington, September 23, 1915. 
on Be Riile 3 of the Rules of Practice approved December 9 1910 (39 
OL D. , 895), i is hereby amended to read as follows: ? 

RULE 3. The statements in the application must be corroborated by the affi- 
davit of at least one witness having such personal knowledge of the facts in. 
~ relation to the contested entry, as, if proven, would render it subject to cancella-- 

‘Hon and these 1 facts er be set forth in his affidavit. 

7 7 Anprrevus A. ae | 
: Porst, Assistant Secretary Yo 





RULE 98 OF PRACTICE ADDED—TRANSFEREES. a 
| ee Crcuar. 
INo, 440] 


Divina: OF THE ‘Theranzon, | 
Washington, September 23 ‘915. 


~The Gcuaiosa OF THE GENER AL Lanp OFFICE. — 


Sir: In order that transferees and incumbrancers of lands cue -_ 


| by unpatented public-land. entries may be advised’ as to what proced- 
ure should be followed by them in order that they may be entitled to 


~ notice of contest or other proceedings against the assigned or incum- . 
bered entry, the Rules of Practice pe Decesbey 9, 1910 me = 


LU 
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L. D. , 395), 2 are a oDy amended L by the addition of the following 7 


~~ ypuile: 


- FLOW TRANSFEREES AND INCUMBRANCERS MAY ENTITLE THEMSELVES To NOTICE or ; 
7 CONTEST OR OLHER PROCEEDINGS. | 


Rute 98, Transferees and incumbrancers of land, the title to which is siainied Z 


or is in process of : acquisition under any public-land law, shall, upon filing 


3 notice of. the transfer or incumbrance in the district land office, become entitled 
to receive and be given the same notice. of any contest or other proceeding © | 
thereafter had affecting such land which is required to be given the original | 
entryman or claimant. Every such notice of a transfer or incumbrance must 
be forthwith noted upon the records of the district ‘land office and be promptly — 


ror reported. to the General Land Office, where like notation thereof will be made. 


thereafter, such transferee or incumbrancer, as well as the entryman, must be 
. made a party defendant to any proceeding | ‘against the entry. 


You will promptly cause notice of the foregoing amendment to jie | 
given. to the district land officers and aver them to the pee 


Ss aa 
Mesias A. J ONES, 


erst Assistant Secretary. 


| RULES oF PRACTICE 


[No. 444, 7 


"Bulle 83 of Practice amended to read as follows: 


RULE 83. Motions for rehearing before the Secretary must. be filed within 
thirty days after receipt of notice of the decision complained of, and will act 
. aS a supersedeas of the decision until otherwise directed by ‘the Secretary. 

Such motions, briefs and arguments must not be served on the opposite party. 
~ and must be filed directly with the Secretary of Interior, Washington, D.C, | 
Any such motion niust -state concisely and specifically the grounds upon 
which the motion for rehearing is based, and be pccompHaieR a! brief and 
argument in support thereof. 
_ If proper grounds are not shown the nearing will be denied and Shot fe 

the files of the General Land Office, whereupon, the Commissioner. will pr -oceed | 
| to execute the decision before rendered, If upon examination, erounds suffi- ; 
cient for rehearing are shown, a rehearing will be granted and the moving 


es party will be notified that’ he will be allowed fifteen days from receipt of notice 


within which to serve a copy of his motion, together with all argument in .- 
_ support: thereof, on the opposite party, who will be allowed thirty days there- .- 
after in which to file and serve answer, brief and argument. Thereafter the. 


eause or matter will pe again considered and appropriate action taken, which | 
may consist either in adhering to the former decision or modifying or vacating co 


the same or. the making of any further or other order deemed. warranted. | 
As applied to the Territory of Alaska, - ‘the aad of ime. ge ao this 


-pule shall be doubled. 
Approved | October 25, 1915: 
|. Anprizus A, JONES, 
first Assistant Secretary. 
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McGRAW v. LOTT. 


_ Decided September 8, 1915. 


CoNTESTANT—PREFERENCE RicHT—Norice BY REGISTERED LETTER. - 


_ The registered letter containing notice to a contestant of the cancellation of — - 


the entry under contest and of his preference. right of entry should be 
delivered only to contestant himself, which must be evidenced by his signa- 


ture on the registry return receipt, or to some ‘one duly authorized by him: | 


in writing to. receive and receipt for. the same, which must be. evidenced 


~ by the signature on the return receipt of the as So authorized, as: ane: ae 7 2 


~- ney or agent for contestant. | a. 
- ConstRUCTIVE NOTICE TO Contestant OF. His PREFERENCE RicHT. : - 
Where a contestant by his negligence di failing to call for the letter, 
by changing his post office address without notification to the local omen: 


- and without authorizing some one else in writing to receive the letter for 


— him, puts it out of the power of the land department to deliver the notice _ 

to him or some one authorized by. him, he will, after expiration of the period - 
accorded bim within which to exercise ‘his preference right, and return of 

the, letter uncalled-for, be considered to have had constructive notice, and | 
will not thereafter be heard to complain that he never. received the , notice. 
CONSTRUCTIVE. Notice—LEtT TER Musr Remain Supsect To.Catt. _ 

To charge a contestant with’ constructive: notice where he. fails to call for. 
the registered letter containing notice of his preference right, the letter 
must have remained in the. post office, subject to call,. during. the entire 
period it was required to be so held, and must be returned to the local 
office as uncalled-for at the end of that period: as evidence of that fact. 

DELIVERY OF REGISTERED LETTERS ConTaINnING. NoTICES. RESTRICTED. a 

Direction given that her eafter all registered. letters containing notices to con- 

_testants advising them of the cancellation of entries under contest and of 
their preference rights of entry shall bear a direction to the postmaster: to. 
_ deliver the letter only to the addressee Ol: to some one. duly authorized td 
~ him in. writing to receive ite. . Sd | 


Swennzy, Assistant s coretary : 
Harrie R.. ‘McGraw liad! and precuned: ie aaieten. ‘ 
of the homestead entry of Jobr Lott, for the SE. 4 ‘SE. 4, Sec. 


12, and the 8.4 NE. 4, and NE. NE. 4, Sec. 18,T.18S.,R.14W., 
| N. M. P. M., Las ‘Cruces, New st aeiay iad district; and on October ae 


8, 1918, notice: of the cancellation of the entry and of his preference 4 
right: of entry was mailed to him by registered. letter to Silver City, 
' New Mexico, his record address. This notice. was received and re- 
 ceipted for October 4, by May McGraw, his wife, who signed merely : | 


her. own name and not as agent for contestant. 


November 5, 1913, thirty days from the date. of. delivery of the as 
‘notice to May “McGraw having. expired, and no action having been © 
- taken by McGraw in exercise of his preference right, the former 
entryman, Lott, filed application to make. second homestead entry _ 
for the same lands which was suspended by the local officers for the 
reason that they did not consider the delivery of the notice of can- 
| cellation oo May moe aw a proper Be) no evidence being fur- 
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“nished that she: was vaeatioviied ce the contestant to receive and 
receipt for the registered notice. On the same day the local officers’ 
issued a new notice directed to McGraw at his record address, which. 
was delivered November 26, to his attorney duly authorized by him 
in writing to receive and receipt. for the same. Lott appealed from. 


_ the suspension of his application to make second entry, contending —_ 


that the local officers had no: authority to issue the second notice 
and thereby in effect to extend the preference- -right period. | 

December 4, 1918, within thirty days from the delivery of the 
ond notice of eancellation, McGraw filed homestead application - 
for the land in’ question, which was also suspended: by the local 
officers to await final action on Lott’s appeal. McGraw appealed, 
contending that delivery of the first notice to May McGraw, who — 
was neither his authorized attorney nor agent, was not a sufficient 
notice, and that as he filed his application within thirty days from — 
receipt of notice of cancellation of the entry under contest, it should 
be allowed without reference to any intervening application. . 

July 11, 1914, the General Land Office held ‘that the delivery of 
the registered letter containing the first notice to contestant’s wife, — 
to whom his ordinary mail was customarily delivered, was a proper. : 
delivery, and that it was error.on the part of the local officers to issue 
the second notice, and thereupon rejected McGraw’ s application. ~ 
McGraw has appealed to the Department.. | 

- The question presented is whether the delivery of the first notice 
of cancellation to May COTO was :a proper and sufficient notice 


to contestant. , 
‘Section 2 of the act of May 14, 1880 (1 Stat., 140) ; provides that: 


In all cases where any person has contested, paid the Jand-office fees, and — a 


procured | the cancellation of any. pr eemption, ‘homestead, or timber-culture 

entity, he shall be notified by the register of the land office of the district in. 
which such land is situated of such cancellation, and shall be allowed. thirty 
days from date of such notice to enter said lands: Provided, That said register 
~ ghall be entitled to a fee of one dollar for the giving of such Boece to be paid — 
by the contestant, and not to be repor ted. 


As stated in Holme ». J ankowski et al. (39 L. D., 225, 5, 201) 


The general rule ig . .. that where a statute requires the giving of "peice a 


and there is nothing in the context of the law or in the circumstances ‘of the 
case to show that any other. notice was intended, personal notice must” always 


be given .. . This rule applies. particularly in the class of, cases where Some 
statutory or contract right is to be gi ae or penalty enforced after a sporihed 
notice... : ‘ 3 _ a 


Rule 7 of the Rules of Practice, ¢ governing service of notice of con- | 


~~. test, provides that : 


| When served by registered mail, proof: thereof. must. be accompanied by 
| post-office registry return receipt, showing personal peey to the party tQ . 
- ‘whom the same is directed. | 
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In — » Johnson (41 L. D., 124), it was held that (syllabus) ae 


Where. notice of a contest is sent by registered mail, proof ‘of delivery — 


of the registered letter containing the notice to the agent of the addressee, 


. authorized by him, in writing, to receive it, is a compliance ° with the require- oe SD 
"ment of Rule 7 of the Rules of Practice that service of notice in such .case 


-ynust be evidenced by the post-office registry return receipt, enews personal 
delivery to. the party to. whom the same is directed.’ a | 


Rule 7 was adopted. with respect, to notices of contests, ahets 
| service upon the entryman himself or someone duly authorized by 
him in writing is necessary in order to acquire jurisdiction; and 
_ the principle of that rule can not be applied without modification _ 
~ to notices of cancellation to. contestants, for the reason that.it has — 
long been held by the Department that where a contestant by his. 
negligence puts it out of the power of the land department to 
deliver notice to him, he will, after expiration of the period allowed 
him within which o exercise his preference right, be. oo to. have 
had constructive notice. | 
_ In Saugstad v. Fay (89 L. D,, 160, Bees the Department gave 
specific direction that: | | 
All notices hereafter issued advising contestants of the cancellation of: the 
contested entry and of their right to apply to make entry of the land in virtue. 


of the preference right given by. the. statute will be served personally upon the 
contestants at their addr ess of record. » | 


To like effect i is the decision in Hones v, i ankowski. et ail supra. 

The preference. right of entry conferred upon > saeocastil con- 
testants by the act of May 14, 1880, supra, is a purely personal right, 
exercisable only by the contestant himeelt: or his privies in law. - It 
is essential that notice of this right be brought home to him. per- 
sonally, unless he by his negligence puts it out of the power of the 
land department to so notify him. These notices are sent by regis- 
tered letter to the address.of record given by contestant. Personal 


service of such notices consists either in delivery to the contestant 


himself, or to some one. duly authorized by him, in writing, to receive 


- and receipt for the same. (Tracy v. Johnson, supra). The local 


- officers, under the direction in Saugstad v. Fay, above quoted, and 

the principles announced in Holme v. Jankowski, supra, should 
have restricted delivery of the registered letter containing the notice - 
to the addressee or someone authorized by him in writing to receive 
it. Their failure to do this can not: aperate to oon contestant. of ‘ 


his statutory right. 


‘Personal service of the first viotiés counts in ees not inane 33 
been made as required by the decisions of the- Department, the. local — 
officers properly issued a second notice, which was properly served 
| on contestant’s duly authorized attorney, and. contestant was entitled | 
4681° —vot. 44-1 5-24 — 
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to. thirty ne eeca the date of that service within which to exercise 

. his preference right. . | . 

The only service of notice of seidesliations toa soneastanit that will 

- be recognized by the land: department under the ee of the _ 
_ decisions referred to is: ; 

1. Delivery of the registered letter containing ie notice “ ihe 


~ contestant himself, which must be evidenced ay his el euapure on the 


_ registry return receipt. 


2. Delivery of the registered letter to someone duly authorized by 


. the contestant, in writing, to receive and receipt for the same, which — | 


- must be evidenced by the signature on the return receipt of the. = 
_ party so authorized, as attorney or agent for the contestant. “?: 


8. Where the contestant by his negligence i in failing to call for the 
letter or by. changing his post’office address without notification to | 


the land office, and without. authorizing someone else in writing to 


| _ receive the letter for him, puts it out of the power of the land depart- 
ment to deliver the notice to him or someone authorized by him, he 
will, after the expiration of the period accorded him within which to | 
exercise his preference right, and return of the letter uncalled-for, 
be considered to have had constructive notice, and will not there- 
alter be heard to complain that he never received the notice. 
” Delivery to “any responsible person to whom the addressee’s ordi: 
nary mail is customarily delivered,” as authorized by par agraph (d) _ 
_of section 935 of the Laws and Regulations of the Post Office Depart- ~ 
_ ment, with respect to registered letters generally, does not meet the 
requirements of the land department, for the reason that, while the 
postmaster may know that the pergon to whom he opligare the letter, 
_ and who signs the: receipt, is one “to whom the addressee’s ordinary 
mail is customarily delivered,” the land department. has no such. » 
knowledge, and can. only. recognize. delivery to a person other than 
the addressee himself when such person produces written evidence 
of authority which can be filed with the record in the case as proof 
that notice has been properly given. To remedy this situation, it is 
directed that hereafter all registered letters containing notices to 
~ contestants advising them of the cancellation of the entry under 
-. contest and of their preference right of entry shall bear a direc- | 
tion to the postmaster to deliver the letter only to the addressee or to © 
someone duly authorized by him in writing to receive it. 7 
‘Under the General Land Office circular of April ae 1907, sisiratl: 
ing local officers that in. all cases where notice is a by registered 
letter allowing a certain period within which action shall be taken, — 


“the envelopes shall be so marked as to be held at the record post —~ | 


office address, if uncalled-for, for the full period specified,” notices 
to contestants. of the cancellation of the entry and of contestant’s 
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preference right are. P| with a direction to the postmaster to. 
hold for thirty days unless sooner delivered. _ | | 
- The record shows that the first notice issued.in this case was taken 7 
from the post office by May McGraw on October 4, 1913, the day 
after it was mailed by the local. officers. Had the contestant himself, : 
or someone duly authorized by him, called for it at any time after 
‘that date, and within the thirty-day period, it could not have been » 
. delivered to him. To charge a contestant with constructive notice 


where he fails to call for the registered: letter containing notice of — 


his preference right, the letter must have remained in the post office, — 
subject to his call, during the. entire period it was required to be so» 


| held, and must ae returned to the local office as uncaHed- for at the pad 


end of that period,-as evidence of that fact.. 


In view of the foregoing the Department is of opinion ‘that the 


| delivery of the registered. letter containing the notice to the wife of 
the addressee, who was without written authority to receive it, was 
not a good and sufficient notice, and that, the letter not remaining in © 
the post office subject to his call, contestant can not rope be 
charged with constructive notice. | . 


The decision appealed from is reversed, ‘MeGraw’ S eee ap- a . 


plication will be allowed; if otherwise regular, and Lott’s application 
will. be rejected. : | 


ey 


DAWKINS v. HEDIN. 
Decided September a; 1915. 


; peice Gonie-Sacn or” ANSWER. oa. 7s 
The Rules of Practice do not require a contestee to make per sonal service upon 
the contestant of ascopy. of his answer; but it is sufficient if delivery thereof — 
at the contestant’s address designated in the application to contest be shown; 
and the post-office receipt of the sending office to the contestee for the regis- | 
’ tered letter is sufficient evidence that he has met this. ea urerieni 
PRACTICE—HEARING—PoLIcy. oF LAND DEPARTMENT. _ : 
| oct is not the policy ‘of the land department to finally adjudicate the rights of | 
entrymen solely upon technical considerations, but to afford claimants for 7 
public lands opportunity to be heard notwithstanding they may have, | 
- through mistake, inadvertence, or even laches, clearly forfeited their rights 
to a hearing under the Rules of Practice, unless it appear from the record, %s 
with reasonable. clearness, | that they have no substantial claims to. » equitable , 
| ‘consideration. : oS 


" QwEENEY, Assistant Secretary: : as 


. The record in the above- entitled case has been cettified | to the Dee 
partment, under the Rules of Practice, pursuant to departmental- 


order of May 21,1915. The facts disclosed, so far as they are 2» material 

to the. disposition of the matter, are as follows: - 

- On March 13, 1918, Hans Hedin made homestead eritry for the Sk, a 
4, ae (eal eS N., R. 10 E. , B. H. M., pepe City, South Dakota, land 
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district, agent which, on J anuary 16, 1915, Will Dawidns filed his 
affidavit of contest, charging, in substance: that ‘Hedin had neither 
resided upon, cultivated, nor improved the land. Contest notice was 
_ personally served on Hedin on January 14, 1915, and on February 13, _ 
1915, he filed answer, admitting that no mart of the land was culti- | 
vied during the year 1914, but alleging that the person whom he had 
employed for that purpose failed to do the work, and that the tract - 
had been used for grazing purposes. The es of nonresidence was 
~ denied. 
The answer de having been filed within the time sehaeed by the 
~ Rules. of Practice, the contestant filed a motion: for judgment by — 
default. Thereafter the local officers transmitted the record to the 
Commissioner of the General Land Office who canceled the entry and 
closed the case upon the ground that the entryman had failed. to. | 


appear or. answer within the time required by the Rules of Practice. 


As hereinbefore. stated, ‘the case is before the ee upon 
certiorari. io 
| Hedin’ 'S: failure to file ie answer eithia thie days from service 
- upon him of notice of contest is sought to be explained by the facts 

that the copy of his answer addressed to the contestant by registered _ 
mail and forwarded on January 15, 1915, was not delivered to the 


contestant, but to the latter’s brother, and that the registry return _ 


card for this letter was not returned to Hedin; and it is contended 
_ that the latter’s delay in filing answer in the local office should be _ 
excused for the reason that he could not sooner have filed proof of 
service of the answer upon the contestant. 3 
: The Rules of Practice do not require a contestee to anes parecnal 
service upon. the contestant of a copy of the answer; it is sufficient to 
show the delivery thereof at the contestant’s address designated in 
the application to contest, and the post-office receipt. of the sending 
office to the contestee for the registered letter is. sufficient evidence | 
that he has met this requirement.- There is no evidence in this case — 
that Hedin undertook within the thirty days allowed for answer to 
comply with the requirements of the Rules of Practice, even as he 
alleges he understood them; he made no effort during that time to 
‘secure an extension of time in which to answer, nor did he make in- 
quiry of the postmaster at the contestant’s record address until more © 
than thirty days had. expired. The answer which he filed after it 
was too late might have been filed at any time within the. period 
_ allowed for that purpose, and an affidavit to the effect that a copy of. 
‘game had been mailed to the contestant at his record address, together 
. with the registry receipt from the sending office, would have, within 
the meaning of the rules, been sufficient evidence of. the delivery of &-. 
copy of the answer at such record address, oo 


_ > 
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The Depar tment: does not feel inclined, however, to finally adjudi- 
~-eate the rights of an entryman solely ‘upon technical considerations, 


one especially a technical construction of the Rules of Practice. On the | 


~ contrary, it is, and has always been, the policy of the land department — 


to allow claimants of public land opportunity to be heard, notwith- HS 
a standing | they may have, through mistake, jnadvertence, or even 


laches, clearly forfeited theie right to a hearing under the Rules-of 
Practice, unless it appéars from the record; with reasonable clearness, | 
that they have no substantial claims to equitable consideration. _ 

- The Department finds with the record a, letter from the entryman. 
to the Commissioner of the General Land Office, dated. March 26,. | 
1914, in which he makes the’ following « statement with reference to o his a 
“residence on the land in controversy : i Boy ED _ 


I was there most of last. September and since then \! have been there one 
~ whole day and pretty close to one night every week. 


As hereinbefore stated, he admitted that he had: not. cultivated the 
~ Jand during the year 1914. Under the admitted facts, therefore, it is 
-obvious that’ a hearing would not avail Hedin and that the entry 


should be canceled, because, as. alleged i in the affidavit of contest, ho | 


- has neither resided upon nor cultivated the land as required by law. 
The. decision. 2s ea trom. is sore antemneds: 





| KENNEDY v. SEVERANCE. 
Decided: ‘September 1s 1915. 


Pracmicn—Sanvice OF ‘Nottce OF Contest ABATEMENT. 
~The: provision of Rule 8 of Practice that a contest shall iets in case of 
failure to serve notice thereof within the time fixed by. that rule is not 
applicable where. prima facie service of notice as- required by that rule is 
shown; and where such prima facie service is questioned, on. the ground — 
that the person to whom the registered. letter containing | the notice was 
delivered ‘was not authorized. by the entryman to receive it, "contestant 
'- ghould be afforded opportunity to show that such person was the - duly 
authorized agent of the entryman or to apply for the issuance of an alias 
Yq notice of contest. | 


: - SWEENEY, Assistant Sadak a 7 
_ RB. H. Kennedy has appealed from the decision of ‘the come 7 
sioner of the General Land Office, dated May 27, 1914, holding that 
his contest against George W. Severance’s homestead entry for the 
W.4 SW. 4, Sec. 17, and E.4 SE. 4, Sec. 18, T. 4.N.,R. 33 E.,B. H.M., 


a Pierre, South Dakota, iad disteiee. had pied ive -the reason that 7 : 
personal service of the notice. of contest and proof thereot had not a 


been made as required by the Rules of Practice.. | ie 
Notice of contest was attempted to be served by registered letter, xs 


~ - which was receipted for, as shown by the return card, by. oueiae M. 
i ay pevemnes as cae for George W. Severance. 
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| Notice was properly served upon the contestes if Albert M. Sever- - 
ance had authority to receive his mail; T ‘racy v. Johnson (41 L. D., 
124). The regulations of the Post Office Department require that : 
registered mail be delivered either to the addressee or to a person 
_ authorized by him to receive it. The presumption that an officer dis- 
charges his duty is applicable to officers of the Post Office Depart- 
ment, and the record therefore establishes prim. ‘facie personal : 
service of notice. eS 
However, good sien nictration demands that so important a ques- 
tion as that of jurisdiction over a defendant entryman should not. 
rest solely upon a prima facte presumption such as has been herein- 
before referred to, and that, in cases like the one here under. consid- 
eration, the contestant be required to show, if it be a fact, that the 
person receipting for the letter had authority to receive the same, | 
rather than to enforce the provisions of Rule of Practice 8, which is 
not applicable to cases where service of notice is prime facts shown. 
The decision appealed from is accordingly vacated and the con-— 
— testant will be allowed a reasonable time, to be fixed by the Commis- 
sioner, within which either to show that Albert M. Severance was thé 


duly authorized agent of the entryman. ¢ or to apply ° for the issuance = . | 


of an alias notice of contest. 


FRENCHIE E. BROWN. 
‘Decided September 22. 1946. 


| | ENLARGED HoMmmsTsap—ADDITIONAL Ewrry—Act Marcu 8, 4915, 


~The principal change made in the enlarged homestead Jaws by “section 3 of |: 7 
the act of March 3, 1915, was to allow additional entry to be made. by an - 


entryman who had already submitted final proof upon his original entry ; . 
7 and only such entrymen can avail themselves of this provision as under 
. the enlarged homestead laws :as theretofore existing are “ auahaey entry- 
men under the homestead laws of the United States.” — 

ENLARGED HoMESTEAD—ADDITIONAL ENTRY—QUALIFICATIONS. r 3 
One who made homestead entry for less than 160 acres and sapssadentis . 
made additional entry under section 6-of the act of March 2, 1889, for an 

amount of land which together with the original entry aggregates. 160 

acres, is not.a “ qualified entryman under the homestead laws” within the - 
- meaning of the enlarged homestead acts, and is. therefore not entitled to 
make additional entry under section 3 of the act of March 3, 1915, as. 

additional to the entry made under section 6 of the act of 1889. 


| Swrmnzy, Assistant Secretary: | 3 
June 10, 1908, Frenchie E. Brown tind homestead entry No. 476, | 
at. Billings, Montana, for lot 2, Sec. 22, T. 8 S., R. 22 E., M. M, 


- containing 9.62 acres, on which eush path Acad No. 0816 ieeaed March a 


13, 1909, the entry being patented January 28, 1910. January 4, - 
1910, he made homestead. entry No. 082138, at. Billings, Montana, | 


as under section 6 of the act of. March 2, 1889 (25 Stat., 854), embrac- 
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| ae as aenendod: the SE, 1 SE.4 1, See. 25, T. 5 S., R. o1 E.; ges ae. ie 


4, Sec. 30, lot 1, Sec. 31, T. 5 S., R. 22 E. , containing: 159, 25 acres. — 

_ September 2, 1914, he made homestead entry No. 012014, under the _ 
act of February 19, 1909 (35 Stat., 639), for the E. 4 1 NW. 4 4, lots 2 

and 3, Sec. 31, T..5. S., R, 22 E., M. M., containing 159. 76 Ce addi- 


tional to Domed entry No. 08913. is as 
By decision of May 28, :1915, the Coe of the General : 


Land Office held that he was Hot qualified to make homestead entry 


No. 012014, which was held for cancellation. Appeal to the Depart- a 


- ment has been prosecuted. — 


In the appeal it. 1s contended. that “the ater: may aes ne - 
; sddstoaal entry involved, under section 3 of the act of March 3, a ae 


- (88 Stat., 956), which provides i in part: 


—— That any person who has made, or shall make, homestead entry of lands of. 
_. the character herein described, and who has not submitted final proof thereon, 
or who having submitted ‘final proof. still. owns. and. occupies the land thus 
entered, shall have the right to enter public lands, subject to the provisions of 


* this act, eee to his are entry, 1 not seeing three hundred. and twenty 


acres. 


‘The act of March 3, 1915, Peer e the previous acts of Tiss 
19, 1909 (35. Stat., 639), and. the act of February 11,1913 (87 Stat., 
666). Section 8, as contained in the. original act of February 19, 
1909, limited the right to make additional entry under the enlarged 
| homestead. act to those entries in which. final proof had not been 
- made, and this provision was substantially reenacted in the act of 
February 11, 1913. The principal change in the law, therefore, made 
_ by section 3 of the act of March 8, 1915, is, that it allows an addi- 
tional entry to be made by an entryman who had. already submitted _ 
_ final proof upon his original entry. To ascertain the qualifications 
of an entryman under act of March 3, 1915, it is still necessary to: 
refer to the original act of. February. 19, . 1909, which limited all 


- entries under the enlarged homestead. ise to a person “who is a ; 7 


qualified entryman. under the homestead laws of the United States.” 
In the case of Marion L. Bookout (41 L. D., 381) it was held that 
one who made homestead entry for less than. 160 acres, ‘and subse- 
quently made additional entry, under section 6 of the act of March 2, _ 
1889, for an amount of land which, together with the original entry, | 


i ere 160 acres, is not snfatled to make further entry under 


Section 3 of the enlarged homestead act, as additional to the entry — 


made under section 6 of the act of 1889. Brown, therefore, i isclearly 
ee Be disqualified from making additional entry, under section 8 of She. act = 2: 
—. of March 3, 1915, supra. - af 


Neither is his entry within the provisions of the ae of. March 4... 


= 1915 (38 Stat., 1162), which limits ratification of homestead entries _ | 


i | harmony with the above. 
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| erroneously allowed under ealargea Tometend laws, to such entries 
: as were made prior to January. 1, 1914. : 
| . However, should Brown reconvey to the United. Sintes: accom- 
; panying reconveyance with an abstract of title, showing good title | 
in the United States, his original entry for lot 2, Sec. 22, T. 8 S., 
~ R.99.E., M. M., the objection to his qualifications to make homestead 
entries” Nos. 03918 and 012014 would be removed. The Commis- 
_ sioner, accordingly, will afford the entryman a reasonable time 
_ within which to cause such appropriate reconveyance to be made, 
and, upon the acceptance of the same, his present entries will be held — 
— intact, final proof thereon to be submitted to the Board of Equitable 
| rerun for consideration. 
The matter is accordingly remanded for. farther proceedings m 


en een cel 


GOUDY. Vv. HETRS OF MORGAN. 
. | “Decided September 22, 1915. ° 
Conrms1—-Caaras—DeaTE: OF EWwrryMAN—PRACTICE. 
An entry contested on the ground that the entryman died fnteatate eacine | 
no surviving heirs, and charging no default in compliance with the. require- 
- ments of the law, will not be caneeled under Rule 14 of Practice merely 
because of failure of answer to the charge; but in such case the contestant 
_ will be required . to’ submit proof to. sustain the charge. _ 


SWEENEY, Assistant Seeretary: i 
©. B. Goudy, the contestant i in ats, entitled case, has eee 
from decision of June 10,1915, by the Commissioner of the General 
Land: Office, holding for est his contest against the homestead 
entry of John M. Morgan, with the right, however, to amend the — 
. charges so as to state a cause which would eee cancellation of the te 
entry. 
The entry was eiade ane: 10, 1912, for lots 8 and 4, E.4 ‘SE. % 
See. 98, T. 21.8., R. 20 E., - Phoenix, Arizona, land district. 3 
“March pe 1915, the contestant mee his pa aa to contest; 
charging: 7 
| That John M. Morgan died on or about the 19th day of F anuary, 1915, 3 
intestate, - and leaving no surviving heir or heirs. . Ps 
Service was made by publication, and within proper eae con- 
testant filed motion for default. judgment, because of failure of | 


answer to the: charges. | | 
The local officers transmitted the record. to the General Eau oe 


7 : Office, with recommendation that the entry be canceled as. das for. | 
The Commissioner i in the decision appealed from, stated : : 


| The only charge in this case is that entryman died intestate, leaving no sur- 


| viving heir or heirs, which, if true, would not be sufficient grounds for can- 


eeling the entry. Therefore the contestant should have been called upon to 
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- inaadl his abplieation SO as to include such: charges. against the. valiaity of the 
% entry as would justify cancellation. : 


A number of decisions were cited in. er of the appeal, to the | 
effect that the allegations of contest are sufficient upon which to. base 


cancellation’ of the entry. Among other cases cited, is that of. eu 7 


_ dale v. Rhodes (28 L. D., 186), wherein it was held: 


A contestant who alleges the death of an: entryman, and that the deceased 
left no heirs competent to inherit his rights under the entry, and secures the | 
cancellation. of the entry on the proof of. such allegations, is entitled to a pre- 


ferred right of entry. 


_ That case is authority for elaine that: the ahaa in the steaant 
_ ease is sufficient ; but, in that case, proof was submitted in support of 
the allegations. None has been submitted in this case, but default 


judgment is asked under Rule 14 of the present Rules of Practice, 


which is different from the rules which obtained at the time the pro-- 
ceedings were had in the. case above cited. However, itis not be- 


lieved that the rule should be applied i in a case of this character: No oe 


default as to compliance with the requirements of law respecting resi- 
dence and cultivation is alleged. — | ; 

It is important that the allegation of death of thé eae aan ‘intes- 
tate, leaving no surviving heir, be established by proof, and not left 
for support simply upon. the contest affidavit, and const1 uctive notice 
by publication. 

The decision appealed from i is Paboordinnly sipdiied aad the. case 
‘is remanded to afford the contestant opportunity. | to submit it proof as 
indicated. 4 oo 3 
RECLAMATION ENTRIES—APPLICATIONS UNDER ACT OF MARDE | 
| | 4, 1915. | : 


oh “Ceuta, 
[No. 37) 


Department OF THE Iwrertor, a 

| GrnrraL Lanp OrFicE, 
tae Washington, D.C. seal 25, 1915. 
Reersrins AND REcEIVERS, 
| United States Land Offices. 


Sms: The first sentence of paragraph 2 of Chain No. 409, ap- i 


7 “Proved April 29, 1915 (44 L. D., 87), reading as follows: 


* ae Applications to make new entry under the provisions of this ae use 


be on the form provided for homestead applications, must contain ‘the land- | 


office number and the description of the former entry, a relinquishment of the a 


_ former entry and an affidavit by the applicant showing the facts upon which 
he claims to be entitled to one Dhow sons of this act. 
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is amended te read as follows: 


- g, Applications to make new entry ‘under the provisions of this eee must 
be on the form provided for homestead: applications, must refer. to the serial 
number and give the description of the former entry, and must be accompanied 
by a relinquishment of the former entry and an affidavit by the applicant show- 


"ing the facts upon which he claims to be entitled to the provisions of this act. 


Paragraph’ 3, reading as. follows: 


o. Where such application is ‘filed in the same land district 3 in wliich: the 
former entry was made it will take the serial number of the old entry. Where 


- the area of the farm unit applied for is in excess of the area of the former 


entry, fee and commissions for such excess area must: accompany the. appli 
cation, et 8 
1s siended by striking out the above and sustituting in ple thereof | 
the following: | | 


~~ 


3. Such. applications. will be given eurrent numbers of your. series and the | 


| proper ‘fee and commissions will be collected in cach case, 


‘Very respectfully, | , 
Cay TALearan, Comméssioner. 
Keene September 25, 1915: | 
Awprizus A. JONES, 
First Assistant Secretary. 


MOURITSEN v. ASTLE. 
- Decided September 27, 1915. 


PHOSPHATE WITHDRAWAL—HOMESTEAD APPLICATION—AcT Juty.17, 1914. 
AD application to make homestead entry for lands within a phosphate with- 
_ drawal, filed prior. to the act of July 17, 1914, providing for the entry 
of withdrawn phosphate lands with reservation of the. phosphate deposits 
to the government, rejected because of the withdrawal, and pending on ap- 
peal at the date of the act, can not be allowed, though amended to conform 
to. the requirements of the act, in the face of an intervening application 
filed subsequent to and in eS with the pr ovisions of said act. 


Jongs, First Assistant. Secretary: 7 a, 

David Mouritsen appealed from decision of June 29, 1915, ee | 
ing his homestead oe subject to the act of J uly ive 1914 (38 — 
Stat., 509), for SW. 4, Sec. 15, T. 12 S., R. 44 E., B. M., Blackfoot, 
Idaho, on the ground of re right in William L. ‘Astle, rival claim- | 
. ant for the same land. , : 
July 8, 1914, Astle filed homestead application for tiie tract, Sahieh | 
_ the Tosal aifies rejected July 20, 1914, on the ground that the land — 
was withdrawn and reserved foe phosphate deposits. August. 12, 
1914, he appealed informally, in an affidavit. in which he waived. 

| eh to phosphate underlying said land, and requested. allowance of 
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his application, salyeer to the provisions and reservations of rye act ° 


of July 17, 1914, supra. Action on the case was delayed in the a3 
General Land Office pending issuance of instructions under. said 


act of July 17, 1914, and April 21, 1915, the Commissioner returned 


7 the application to the local office with direction to allow the entry 


a, under section 1 of said act, should no objection appear on the records. 


dune 11, 1915, the local office returned -the application of Astle to 


the ‘Comin ssonen together with the intervening application of == _ 


_ Mouritsen, which was filed August 3, 1914, and asked instructions | 


-. from the Commissioner, who held a on. passage of the act of a 


duly 17, 1914, the land became subject to homestead entry, with 
| reservation of the mineral to the United States; that Astle’s applica- — 
tion was yet pending and might have been ‘allowed under said act - 
upon proper améndment, which the local office should have allowed — 


_» Astle to make; as no adverse claim intervened before July 20,1914, 


and Astle consented: August 12, 1914, to amendment of his applica- 
tion. waiving, the ‘mineral, Mouritsns application, filed August 3, 
1914, should not be considered to defeat. the prior . application of 
‘Kee: 

In this the CoinnitetiGeak eee ‘It is well settled fhat no rights | 
are acquired by an application for land at a time when it is not sub- 
ject to such appropriation. Santa Fe Pacific R. R. Co. v. Ranklev 

(84 L. D., 380, 383) ; Michael Toole (24 Li. D., 462, 465) ; Northern 
Pacific R. R. Co. o, Hunt (18 L. D., 163, 164) ‘Hall V. Stone (16 

LL.D. 199). ‘ 
| Astle’s oleae au was wingdiind seeking to secure a perfect 
title without reservation to the United States. The land was then | 
not subject to homestead or any other form of entry. Mouritsen’s — 
application was made after July 17, 1914, and was in perfect form 
consenting to reservation of the ‘miherd|- deposits to the United — 
‘States. The land department was without power to permit Astle, — 


in the face of this.application, to amend his own application so as to. 


make it waive mineral rights. An application for land which is not ; 
-- subject to entry confers no right though the land, pending an appeal, 
becomes subject. to entry. Katharine Davis (30 L. D., 220, 221) ; 


Falje v. Moe (28 L. D., 871, 878) ; ‘Reichert U. Northern Pacific R. ‘R. : Hee 


—6Co. (44 L. D., 78). : 
An application, soiontad Or fatally ‘Astactve when precented, 7 
— should not be allowed on supplemental showing in. the nature of 
~ amendment to prejudice an intervening application made in due 
form by a qualified applicant. De Courcy v. Vandevert (38 L. D., 


er ye 459); Ady vw. Boyle (17 L. D:, 529, 530) ; Mills V. Daily (17 i 


- L.-D., 345) ; Miles v. Waller (17 L. D. 343, 345). 


-. Tt appears by affidavit annexed to the appeal that Mouritsen, ater . 


filing his application, went into possession, erected a house, plowed | 
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_ : 10 acres of eae In, the fall of 1914, which he pigs in the Spring 
of 1915, he established residence in’ his house and has ever since 


lived on the land. The improvements have cost him $400. 
Astle has not asserted any right to the land or objected to Mourit- 
— sen’s occupation and improvement. This affidavit was served with 


_the appeal on Astle, July 16, 1915, and has not ‘been: denied. Tis | 


truth may. therefore properly he ee 


In view of the Department, Mouritsen’s application, ade in due op 


form for the land when subject to entry, is prior in right to that. 
of Astle who did not bring his application into form that it could 
be allowed until August 12, 1914, and after Mouritsen presented his 
application, in proper form, which has oe followed sa settlement 


. and improvement. 


The decision ds reversed and “Mouritsen’ s - application will es 
; allowed. 2 | 


LESLIE D. JUDY, 
Decided October 4, 1915. 


Swamp Tasepe—Mannasond ere Lawe—Acr or May 20, 1908... 
One who made homestead entry for less than 160 acres and who would after 
| submission of final proof upon such entry be entitled to make an addi- 
tional entry under section 6 of the act of March 2, 1889; is qualified to pur- 
' chase from: the State and make entry under the act of May 20,.1908, of 
lands sold under said act and bid in by the State for drainage charges, 
whether said lands are contiguous, or noncontiguous to. his unperfectéd 
entry. 


J onus, First Aestetans ee yt 
Leslie D. Judy has appealed from eae of June 9, 1915, = the — 


Commissioner of the General Land nee holding for euacclntion i 


«his entry for lot-2, and SE. NW. 4, Sec. 31, T. 159 N., ‘RB. 80 pe | 


3 | ss P. M., Grease. Minnesota, land district.. 


‘Said en was made under the provisions of the act of May 90, 


~. 1908 (35 Stat., 169), which.extended the drainage laws of the State | 


- of Minnesota to -public lands: subject to entry, and also to lands — 
-which have been entered but upon which no final certificates have ~ 
issued. Such lands are subject to the charges for drainage to the 
same extent and in the same manner in which lands of a like charac- 
ter held in private ownership are, or may be, subject to said laws, 


‘Instructions were issued April 24, 1918 (49 L. D., 104), with ref- 
erence to. said act. Therein it is inatenctad that here sales are made = 


of lands for the drainage charges, purchasers must have the qualifi- 


cations of a homestead entryman; that the tracts purchased need not. 


be contiguous; that the lands so offered may be bid in by the State, 
| oe that patent to the State can not be issued for. any ee so bid 1 in; 
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coe the State can sell the ignae bid | in by it to quatiied indi- © 
viduals who may make the payments and submit proof of their quali-. 
fications to the register and receiver of the local land office, and 
- thereby secure patent. Section 5 of said instructions provides that. 


-@ previous entry under the homestead law will not prevent purchase. an 


ata sale of the lands in amount which does not exceed 160 acres, — 
_ Including the land previously entered, provided the previous uy | 

. did not exhaust the ful] homestead. right. | _ 
_ The Commissioner appears to have considered this purchase i in- 
valid, because the purchaser was not qualified under any provision 
of law to make homestead entry. for this particular land, inasmuch 


- asthe purchaser has an -existing homestead entry for 80 acres of 


~ noncontiguous land, and would not be qualified to: make another 


_ homestead entry for land noncontiguous to the existing entry until : 
final proof shall have been submitted on the first SOU citing Sec. 6 | 


of the act of March 2, 1889 (25 Stat., 854). . 
Jt appears that on ‘August 21, 1914, Judy made an original homs- 

stead entry for the SW. 4 NW. 4 and NW. 4 SW. 4, Sec. 1, T. 158 N., | 
R. 31 W., 5th P. M., Grosiaton series, ‘and that final toot has not 


been submitted. (Herson. Said land js not. contiguous to the ears - 


embraced in the entry here under consideration: 


‘It should be noted that the entry here in question is not a home: 
rs. stead entry; no residence or improvement is required thereon. ‘This 


is a purchace from the State, the land having been sold under the ~ 
terms of the said act of 1908, and bid in by the State.’ The State | 
| assigned all of its interest-in the said land to the claimant, and issued | 


to him State assignment certificate. The entryman did not exhaust 7 


his full homestead right by making the first entry containing 80 


acres, but would be entitled-to make entry for 80 acres additional _ | 


a and contiguous thereto under section 2 of the act of April 28, 1904 - 


(38 Stat., 527). Of course, any additional entry under the latter ee 


act evil: only be for lands contiguous to the original entry, but. 


_ the entry here under. consideration-is not a homestead entry, and the _ 


conditions named in the latter act are not applicable to the land in 
question. The law provides that a purchaser must be qualified to: . 
make entry under the homestead laws, but the burdens and condi- _ 
_ tions‘of a homestead entry are not imposed upon the lands purchased. 


_ Such entry is a cash entry. The question to be considered respecting 


the qualifications. of the purchaser, is whether such purchaser has 


the qualifications to. make homestead entry under any circum- . > 


stances—not necessarily for the land purchased, but for any eae 
to the extent of the acreage purchased under thisact.. | 
The Department is of the opinion, and so holds, that the dinumane < 
here, upon the record presented, was a qualified purchaser, and there- | 
on the decision eppen ees from i 1S. reversed, | 
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= | FORT BERTHOLD ALLOTMENTS, 


"_Instructions,. October 22, 1915. 


‘Bxcnaees Atrommen'rs. ‘Unpmr ACT OF OcToBER 19, 1888—Parant—Coar. LANDS. 
_ Where a trust patent covering an. allotment on the Fort Berthold Indian 
reservation was surrendered. and relinquished for cancellation and other 
land selected in lieu thereof under the provisions of the act of October 19, 


1888, new patent of like form and legal. effect should issue for the lieu 


_ Jand so selected, as authorized by said act, ‘notwithstanding the selected 

land has been classified and withdrawn as valuable for coal under the act. 
of June 1, 1910, where it appears that the lieu land allotment was made. in» 
the field prior to the passage of the act of 1910 and was approved for patent 
by the Secretary of the Interior ape ior to the Classification and withdrawal 
of the land as coal. : car 


| J ONES, First Assisted Sena: 
Under date of September 16, 1910, this Diiacersat ee 53 
_ changes in allotment on the Fort Berthold Indian reservation, North 
Dakota. “In connection with said schedule of allotments it was stated 
_ that the allotment selections were in townships surveys of which 
would be complete in the near future. The trust patents covering 
the original allotments were surrendered and properly relinquished 
for cancellation, and the Commissioner of the General Land Office 
was directed to issue new patents of like form and legal effect for — 
the lieu lands sought, “as.authorized by the act of October 19, 1888 
(25 Stat., 611).” Trust patents, however, were not. issued becuse. 
of the reported coal character of a large part of the land, and because : 
of a reservation thereof. | | 
It appears that the Director of the: Gediozionl Survey, on. April 
17, 1911, submitted to the Indian Office his report showing that the 
tracts iiercia described, which include very many of these exchange | 
allotments, covering an area of over 2000 acres, were coal lands. — 
Allotted lands so reported to contain coal are tracts situate in T. 147 
N., Rs. 87, 88, and 89 W., T. 148 N., Rs. 88 and 89 W., aly 149 N., 
Rw '89 W., T. 150 N., R. 92 W. | 
‘Thereafter; pursuant to a request from. the Thain Office, che Di- ; 


rector of the Geological Survey prepared and submitted for approval | 


a withdrawal order covering such lands. Paid : order is in Bae as 
follows: | a | — 


In pursuance: of ae authority ceiteata by act: of oie: ess - dated June ‘L 
1910 (36 Stat., 455), the following lands which have been classified as coal 
land by the Director of the Geological Survey, are her eby withdrawn from 
: allotment, or other disposition, pending pros by Congress for their dispo- — 
”. sition. a fs a 
This withdrawal order was Soe by fans Secor ieee: on. - 
June 27, 1911, and on the same day referred to the Commissioner of. 
Indian Affairs and the Commissioner of the General Land Otice for 
| eyprepne action. cig . 
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Ina “letter from the iidiane Office, dated August 9, 1912, it was 


oo Seted that all these exchange allotments were made i in the field prior 
to June 1, 1910, on which date the above cited act was passed, which 


contains an inhibition against allotting the classified and reserved 
coal lands, but the opinion is expressed’ that these allottees were en- 
titled to receive patents on their lieu allotments of the same form — 
| and legal effect as those issued for their original allotments, not- | 
withstanding the reported coal character of these lands. as 
Section 23 of the act of March 3, 1891. (26 Stat., 1032), situs | 
the original agreement of - cession of a. part of the Fort Berthold _ 
Indian reservation. One article, namely Article VI, of the agree- 


~ ment was modified by Congress and the modified agreement was ac- 2 


cepted and became effective under proclamation of May 20, 1891 (27 
Stat., 979). Article ITT provides for allotments in -severalty to the 
ing anaes Article. IV isas follows: §-— | : 


That. upon the approval of. the allotments - pro ovided for in the Ee arti- | 
cle by the Secretary of the Interior, he shall cause patents to issue therefor, in 
the name of the allottees, which patents shall be of the legal effect and declare 
that the United States does and will hold the land thus allotted, for the period © 
of twenty-five years in trust for the sole use. and benefit of the Indian. to whom 
such allotment shall have been made, or, in case- -of his decease, of his heirs, 
according to the laws of the Territory of Dakota, and that at the expiration 
of said period the United States will ecnvey the same by patent to said Indian 
or his heirs as aforesaid in fee, discharged of said trust. and free of all charge 


or incumbrance whatsoever. 


It will be noted that the above terms and éenctbons of patent are 
essentially similar to the provisions of the general. allotment act of 
February 8, 1887 (24 Stat., 388), with this exception, that no power 
is granted to the Execntive to enlarge the trust. patent. 

The act of March 1, 1907 (84 Stat., 1042), contains a fhe (pro- 
vision respecting the Fort Berthold: allotments as follows: 


‘That the Secretary of the Interior be, and he is hereby, authorized to. cause 
an allotment of eighty acres to be made from. the lands of the Fort Berthold. 
Reservation, including the lands. to be restored, to. each member of the several | 
tribes belonging on and occupying said reservation, now living and to whom 

no ‘allotment has heretofore been made; and where any allotment of less than 
. eighty acres has heretofore been made, the allottee, if now living, shall be — 
allowed to take an additional allotment, which with the ee already allotted 
ghall not. exceed eighty acres. - 


The act of June 1, 1910 (36 Stat., 458), provided. ae a Panition 
reduction of the besos cation and. vathormed and directed the Secre- 3 
tary to cause the unsurveyed part to be surveyed and authorized the - 
_ Sale and disposal, as therein provided, of— | ae 


all the surplus ‘unallotted and unreserved lands within that portion of said ; 


reservation lying and being east and north of the Missouri River, and he shall 


-. eause an examination to-be made of said lands by the Geological Survey ;: and 


_if-there be found any lands bearing coal or other mineral,. the Secretary of the 
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Interior is hereby authorized -to reserve them-from allotment or other disposi- — 
_ tion until Congress shall provide for their disposal: Provided, That any Indians 
to whom. allotments may have been made within the area described herein may, 
in case they elect to do so before said lands are offered for sale, relinquish the. 

- game and select allotments in lieu thereof within the area in which the addi- 

tional allotments hereinafter provided for are to be made. 

_. Section 2 provided for additional allotments to “be made: on that 
‘part of the reservation lying west and south of the Missouri River,” 
or in.certain specifically mentioned townships lying east and sige 

of the river. “AIl allotments. of land in the townships specifically 

described -and lying north and east of the Missouri River shall be 
made prior to a date to be fixed by the Secretary of the Interior, 
which date shall be not less than six months from and after the date 
of approval of this act.” _ | 

The act of August 3, 1914 (38 Stat., 681), provided ee a, classifi 
cation and appraisal of the surface of the reserved coal area on the | 
| reservation and a sale and disposition thereof in accordance with the 
act of June 1, 1910, with a reservation of the coal. Provision was 
also made for the dispoul of the reserved coal deposits, 

In passing it may be stated that all the townships in which the 
present. exchange allotments are situated, except township 149 N., 
range 89 W., are among the specific townships: mentioned and. dee 
scribed ‘in. ton 2 of the act of June 1, 1910, within which addi- 
tional allotments under that section were permitted. | | 

After the passage of said act and before the coal classification and 
withdrawal was made many allotments under section 2 were made in 
the coal area, and in order to secure recognition of such allotments 

and give the allottees relief Joint Resolution. No. 11, of April 3, 1912 
(87 Stat., 631), was passéd, which expressly provided that alipeens. 

under fhe act of 1910 might be made on lands classified as coal, with 
a reservation j in the patent of the coal deposits. The exchange allot-- 
-- ments here involved were not made under or pursuant to section 2 of © 

_ the act-of 1910, and are not within the scope or contemplation ¢ of said ~ 

| joint eesolubion: 


- Section 2 of the act of October 19, 1888 (25 Stat., 611 612), author- : 7 
- : izes exchange. allotments and vende: as follows: a 


~The. ‘Sestetiiey of the Interior is hereby authored. in hig aiuenetion: and 
_ whenever for good and sufficient reason he shall consider, it to be for the best’ 
interest of the Indians, in making allotments under the statute aforesaid, to_ 


2 permit any Indian to whom a patent has been issued for land on the reservation 


to which such Indian belongs, under treaty or existing law, to surrender such. 


. patent with formal relinquishment by such Indian to the United States. ofall 


his or her right, title, and ‘interest in the land conveyed thereby, properly in- 

~ dorsed thereon, and to cancel such ‘surrendered patent: Provided, That the 
_. Indian so surrendering the same shall make a Selection, in. lieu thereof, of 
| other land and receive patent therefor, under’ the provisions of the ‘act of | 
February eighth, eighteen hundred and. See nth —— . & * 
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—_ ‘The act af March. 35, 1909 (35. Stat.; 781, 784), ass, author seek * ane 
Eas change allotments and reads in part a follows: eee oe 


That if any ndtaid of a tr ibe whose surplus jands have becn or shall be aed - 


or opened to. disposal has received or shall receive an allotment embracing lands - 


: unsuitable for allotment purposes, such allotment may be canceled and other _ @ 
a unappropriated, ‘unoccupied, and unreserved land of equal area, within the ~ 


i. ceded portions of the reservation upon which such Indian belongs, allotted to” 


him upon the same terms and with the same restrictions as the original allot- 


- ment, and lands described in any. such canceled. allotment shall be atone of. 
| as: other ceded lands of such reservation. 


: The act of April 23, 1904 (38° Stat. 297 7), also feeorieeerne mie a 
thority of the Secretary of the Taterior to cancel trust patents where -__ 


| the cancellation is sought for the purpose of making a lieu allotment. — 


In refer ence to allotments.on mineral lands in the Shoshone res- | _ 


e 2 ervation, the Assistant. Attorney General of this Department, on 


a December 24, 1913, rendered an. opinion in. which it was held that. 
allotments seul be made notwithstanding: the lands had been with- 


_. drawn as phosphate or oil lands, or had: been classified ag coal lands. | 
On. August. 1, 1912, the former First Assistant Secretary held, with 
reference to Tadian allotments on the Fort Peck reservation, that 
such: allotments might be made and perfected. notwithstanding. the 
subsequent classification of the lands as coal in character. On July. 
1, 1915, this Department, however, in. the matter of allotments on.the 
Fort Peck Indian reservation, need the conclusion. that exchange. 
allotments and original allotments could not properly be made upon 
lands known or classified. tobe coal lands, but should be made only 
upon nonmineral areas. At the same time, however, the Commis. 
sioner of the General Land. Office, with respect to. some Fort Peck 
allotments, was advised as follows: 3 . : | 


In 7 view of the fact that the allotments were ‘made prior to’ the ane when. 


: they were known to be. coal in character, and. of the. departmental decision in , 


- question, it. would ‘appear that: patents. should issue in preulee order: r upon these ae) 
-allotments,. in. the absence of other objection. | , 


~The. Fort Berthold allotments here in ‘question were made in mith ~ 
field prior to.the passage of. the act of June 1, 1910, and as before _ 


stated were not made pursuant, thereto. They were weenie sched- . 


uled and thereafter submitted to the Department for approval, and 


_ approved. for trust patent by this Department (September 16, 1910), soe 


; all long prior to the report.and classification respecting. coal (April | os 


17, 1911) and to the withdrawal order (June 27,1911) under the act 
of June 1, 1910. I am, therefore, of the « opinion that these allotments © 


and the departmental approval of the same should stand and be held om 
481° —vor 4415 —25 ! 
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= intact, notwithstanding the sibseatent coal élagsification: and with- | 
‘drawal, and that in the absence of other objections the proper trust 
patents should be issued. The Commissioner of the General Land _ 
- Office will accordingly proceed. with these picarenty and. be. BOYe 5 


— erned ay the. views. nore Pape 


| CATHERINE BAART, 7 


| Decided October 22, 1915. p3 


“DESERT EWrry Wrrettn RECLAMATION Prosncr—A SSIGNMENT—ACT JuLY 24, 1912. — 
Where a desert. sand entry within a reclamation project is assigned in part. 
-. . under. the act of July 24, 1912, the entry should be. subdivided into farm 

eo units as required by par agraphs 116 to 120 of the regulations of February. 
—G,. 1918; but where such an entry is assigned in its entirety the eens i 


ment of a farm unit is unnecessary. 


Jon JONES, First Aesetons Seoretury | | | 

This is an appeal by Catherine Baart, assignee of Nels M. J saan 
from a. decision of the Commissioner of the General Land Office dated 
June 12, 1915 enemite for rejection assignment of desert. land entry 


0200 for the SE. 4 Es Sec. 33, T. 22 N., R. aw., MM. Pp. M, Great Falls,. 


~ Montana... 7 | 
The entry in this case was. ae March 4, 1908, i. Nels M. John- 


son and was assigned to the present claimant on June 17, 1914. The 
jands were withdrawn under second | form October 17, 1903, and 
under first form October 4, 1909, in accordance with the provisions 


of the act of June 17, 1902, (32 Stat 388), and.are now embraced | 


within the exterior limits of the Sun eee irrigation project. 


Upon consideration of the assignment, the Commissioner found — 


and held that paragraphs 116 to 120 of the General Reclamation Cir- 


/ cular, approved September 6, 1913 (42 L. D., 349), which require | 
application for ec aplinent: of farm unit, tad not been complied. ae J 


_ with, and from this action claimant has appealed. 


| “Under the act of July 24, 1912 (37 Stati, 200), desert fend entries 

~ covering lands within the exterior limits of a government reclamation 

| ‘project may be assigned in whole or in part. Ifthe entry isassigned 

_ in whole, there would appear to be no reason for the establishment 
of a farm unit. Paragraph 117 of the regulations referred to is evi-_ | 

-- dently intended to provide for and require the establishment of farm -_ 

'. units where desert land entries ‘are assigned in part. - 

__In the case here under consideration, where entry has been asignd _ 
in whole, establishment of the farm unit: appears to be unnecessary, 


. and the decision appealed from 3 1s ia Io reversed. — 


7 X Bap E . 
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"CHARLES H... KING. 
Decided ‘October 99, 1915. 


e Souprmrs Apprriowat—REJECTION OF APPLICATION—RETURN OF Papene: | 


~ Where an application. to locate a soldiers’ additional right. is rejected for — 


Insufficient evidence, and: there is no adjudication of the invalidity of the 


~ right sought to be. located, the papers filed in connection. with the applt- poo. ae 


cation. may be. returned to. the: applicant. 


a 7 Jonxs, First Assistant Secretary: 


Charles H. King has appealed from aban of July 6, 1915, : | 
denying his application. for return of the papers filed in. ‘support - 


of his claim for an additional homestead. right based upon assign-  - 

~ - ment of the. right. of the heirs of John R Blackwell, who, it is ~~ 
alleged, served in the Army of the United States dure the Civil. Me 
- War for the required period. and who made homestead ony at i ae 


Washington, Arkansas, March 2, 1868, for 80. acres. : 

The Commissioner denied return of the papers for. ihe heason 
that it appeared that application had theretofore been made to 
locate the alleged additional. right based upon assignment of the 


alleged widow of the soldier, which application was rejected be- 


cause of insufficient: evidence and the papers connected with that 


application returned to the attorney for the applicant. Reference _ 


was also made to the application of Frank A. Hadsell; filed March 
1, 1905, at Cheyenne, Wyoming, to enter 80 acres, as assignee of 
| George. T. Blackwell as heir of the soldier. | 

It appears that George T. Blackwell, claiming: as the sole Ree of 
said soldier, attempted to assign the additional ‘right to Zachary 
a Hedges on. ‘February 7, 1901, and as appears from the papers, 
Hedges on. May 22, 1901, acsigried the right to William Hines. Hines 
applied. to locate ne ole at Lander, Wyoming, for 80 acres. It_ 
is stated. by the Commissioner that said application was rejected F eb- 


- ruary 6, 1907, ‘and. the case closed, as Hines failed to appeal from - ae 


said’ action. It was stated that Gorse T. Blackwell, as heir of ee 


the soldier, sold the right to. Hedges September 10, 1901, and that is 
Hedges transferred. the right to Hadsell, ‘September 94, 1901. The ee 
. Madsell application was réjected because the alleged military serv- 
lee in. Company G, 2d ‘Regiment Arkansas Cavalry, was not verified, 
- The true service seems to. have been Company G, 2d. Regiment .. 


- Arkansas Infantry. - 
- Hines: has transferred 4 right to. Charles H. King, and | an. dai 


oe | onal assignment has. been procured from two other alleged heirs’ 
et 205 the soldier, and it is now claimed. that King. holds the only as- .-. 
~ signment of all of the surviving heirs. Affidavits have been filed _ 


| as to show that the widow of the soldier. remarried and. ded “- 
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many years. ago, and. that neither figs soldier nor the Ww idow had _ 


: transferred or used the right. 


No adjudication. has been made that the lain of additional ent 7 
inuring to the soldier is invalid. But the Commissioner denied. - 
return of the papers because of the said. outstanding assionment by 
the alleged widow and because in his opinion her death had. not . 


i been satisfactorily shown. 7 
Jé is not necessary that a case eneel be made complate or tliat 


it should be adjudged complete as a condition for return of papers 7 
where an application to. enter has been denied. The Department is 


not called upon to adjudicate as to the validity of this claim or the 


: weight of the evidence in support: thereof, but: inasmuch as the 
~- claim has. not been adjudicated as invalid it is deemed proper to 


return. the papers in connection with the Hines and King assign- 
_ ments so that application may be made if desired. to locate public > 
land, and when such. application shall be filed it will be proper 


at that time to adjudicate the sufficiency of proof looking to the 


establishment of the ae It i a MAEEELOn) directed that. the Pees 7 


‘be returned. 


‘The decision appealed from i is reversed. 
| | ‘STATE, OF ‘MINNESOTA Le LAMBRECHT. 
Decided October 25, 1915. 


SWAMP Lanp—Serrier—RicHr OF Cowrzer Trans SFERER. . - 


The right conferred upon a settler by the circular of December 13,. 1886, - 


. contest the elaim of the. State under its swamp land grant to. the land set- 
~ tled upon, is personal to the settler and can not be > transferred. 


| Tons First Assistant Secretary : 


‘The State of Minnesota has appealed oid the decision. of the Com- | 


. mInissioner of the General Land Office, dated May 21, 1915, rejecting 
its swamp-land list for lot 7, Sec. 11, T. 145 N., R. 95 W., sth P.M. 
Cass Lake, Minnesota, land dicteict, and holding intact the. home- 
stead entry of Adolph C. Lerabrecht for-said tract. 


On. May. 29, 1905, the lot in question was included i the United ae 


States Surveyor Geneval for Minnesota in a swamp-land list, based. 


on the field notes of the official survey. On February 9, 1909, the De- 


par tment ordered that the land in the ceded Chippewa Tndian Reser-_ 


vation in Minnesota be examined in the field as to its swamp or non- — 


; swamp condition, and this lot was again reported to be swamp. | 


On July 26, 1911, Lambrecht. made homestead entr y for the land. a 
; one Grant having on. that day relinquished the homestead entry made ; 


on ck 22, 1904, more than seven years before. 
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On Neve 8, 4911, the Cee held antec to be 


~ suecessor to the rights of: Grant, and directed the local office to call’. 


upon him for a-nonswamp affidavit, and should he furnish such aff: 
davit, to adjust. the confiict under the circular. of December 13, 1886 


{5L. D. ,279). Gambrecht filed a corroborated nonswamp contest affi- | 
. davit, the State appearing specially to object to the proceedings, upon 


2s the, ground that Lambrecht was not entitled to contest: the swamp 
o list, for the reason that. he was not a settler upon the. land: before | 


z March 14, 1910, when the State’s list, based upon the return of the 


: field examination, was filed in the Joeal office. The objection was 
overruled by the register and receiver, and Lambrecht testified in his -— 


own behalf. The State declined to cross-examine him, and. on its : 
part offered no evidence, whereupon the local. office found for Lam- 


brecht, and. the Commissioner 3 in the decision appealed from affirmed ’ : bcs 


their action. i 
If it were soncsdeal as atald byt the Ganiuiionse, that Lambrecht 

under the. facts disclosed, could ‘be considered as the ‘successor. of , 
- Grant, it.is clear that Lambrecht succeeded. to no substantial. right. — 
; Tambrecht’s testimony discloses ‘very’ “clearly that Grant had in no > 

‘sense maintained a dona fide settlement upon the land and he had 
forfeited his right under his entry by failure to make proof within 
‘its statutory life. “The right conferred upon a ‘settler by the circular 
of December 13, 1886, supra, to contest, swamp claims to land subse. 


quently aa by the State i is a provision for the protection of — ea 


bona fide settlers. It is a personal right,. like the preference right 
accorded to successful ‘contestants and to settlers upon public land, 
and it has been uniformly held by the Department that personal 
oe of this character are not transferable. | 


_- This land has twice been found to be. swamp: in oe in the ‘co 


~ manner provided in the regulations, and it is the judgment of the 


Department that it would be a violation of the agreement entered 
into between the Government and the State of Minnesota to again 
have its claim to this tract called in question in a proceeding. not 

warranted by the regulations of December 13, 1886, supra. Lam. * 
brecht’s settlement upon this land was jong after the ‘presentation of 


a - the State’s claim and the adjudication of its swamp character, and gO at sae 


his entry therefore must be, and accordingly. is hereby, canceled. — 
| The decision appenee from Is reversed., | ne 


eel 


| STATE oF MINNESOTA Vv. LAMBRECHT, 


Noten for rehearing of departmental decision of October 25, 19185, | 


7 . i 44 L. D., 488, deni ed — First Assistant eaaietys J ones December 1, : 
1915. : 
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- PETER GEISS. 
« Decided October 25,. 1915. . 


Fort Rick Mrirary ResERvATION—SCHOOL Lanp—Acr Maron 2, 1907. | | 
AS selection by the State of North Dakota under the act of ‘March 2, 1907, in 

- lieu of lands. embraced in a homestead entry erroneously allowed for part 
of a school section in the-Fort Rice abandoned military reservation which 
“had passed to the State, constitutes a waiver of all right of the State to 
the lands assigned. as base,. and no rights under the school grant reattach : 
- to said lands: in event of cancellation of the homestead eat | 


| _ JONES, First Assistant Secretary: | | | 
Peter Geiss has appealed from the decision’ of the Cbintiicaonné 


of the General Land Office, dated. May 11, 1915, holding for cancella- — 


tion. his homestead entry,: made-‘on May. 6, 1919, for the NW. 4, Sec. _ 
86, T. 136. N., R. 80 W., 5th es: M.,, Bismarck, North Dakota, land 7 
disenick: | 
~The land above ere is s within. ay Eeauuice: os the Fort see . 
military reservation, which was placed. under the control of this 
Department on July 22, 1884, for disposal under the act of July 5, 
1884 (23 Stat.,.103). ‘The land was surveyed 3 in 1887, and title eres 
passed to North Dakota, under its grant in aid of common schools, 
upon. the admission of the State into the Union. 3 tg 
On June 5, 1905, one: Harrington. was. erroneously allowed és make 
entry of said land, ‘and on June 11, 1908, the State selected other land 
in lieu thereof, under the act of March’ 2, 1907 (34 Stat., 1218). Har-. 
rington’s entry was canceled by the Commisionce of the General 
Land. Office on April 19,1912. For some reason not appearing of 
| record, the indemnity ; splection. made by the State remained intact on 
the records until held for cancellation in the decision from which © 


> this appeal is prosecuted. The only. reason assigned for the rejection 


of the indemnity selection was that title to the land became complete 
in the State upon the cancellation of the Harrington entry. 
The Department is unable to concur in the conclusion reached by 


the Commissioner in this matter. The title of the State of North — ei 


Dakota to the land under consideration was complete under and by 


— virtue of its admission. into the Union as a State. The entry Of. 
| ‘Harrington had no validity until the State. accepted the provisions 


of the act of March 2, 1907, supra, by the selection of other lands in 

lieu of said tract. In said act of March 2, 1907, it was provided : | 
That such selection of land by such State shall be a waiver of its. tight to _ 

lands: embraced in said homestead entry. © : , 

os oA waiver of this character under. the emai ous: tat induced. the _ 
= enactment of. the law had the force and effect of conveying to the — 
- United States the title held by the State, and no reason exists why. 

the Government should now'give to the State the land in place, to 
the detriment of a bona fide homestead entryman whose entry ‘was | 
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* permitted: by the. land department fe remain: eel a more — 
than three years. The tract is government land, not by virtue of | 


| : the settlement and entry of Harrington, but through the voluntary. 


action of the State of North Dakota under a special statute. . 
Conditions sought to be remedied by the act of March 2, 1907, 


Supra, are wholly different: from. those arising under the act of —_ 


ss February 28, 1891 (26 Stat., 796). As hereinbefore stated, title of = | 


. the State to the land under consideration was complete upon its 
_ admission into the Union, and it has conveyed that title to the United 
_ States. The act of. February 28, 1891, supra, deals with lands as to ~ 


- which the right of the State may be defented: by settlements, reserva- So 


tions, or dispositions thereof by the United States prior to the grant 


- to the State. In such cases the State takes. indemnity where the lands — 7 


-in place are lost, but where the cloud upon its title is removed, it may 
| take. the land in place under the express terms of the Se ; 
~The decision. ‘appealed. from : is accordingly: r reversed. 


—_————_ 


a “MAUD MOSSMAN ET AL. 
. Decided October: 26, 1915, 


Apprrromat, ALLOrMENT—Suc. 4, ACT FEBRUARY 8, 1887—Nowconnievous LANDS, 
Allotment on the public domain ‘under the 4th section of the. general allot- 
"ment act: of February 8, 1887, additional to an allotment pr eviously allowed 
and upon. which. trust. patent has issued, can L not sa allowed for lands non- 

: contiguous to. the original allotment, | : 


| JONES, First Assistant Secretary: | 7 ye a as, 
A motor for rehearing has been filed. in ve. oper aeiial ‘decision 
of August 4, 1915 (not reported), which affirmed the action of the 
Commissioner of.the General Land Office rejecting the- applications 
of Maud Mossman, a Menominee Indian, for additional. allotments. 


on the- public domain: for herself and minor child, Donald John 


_. Mossman, under the fourth section of the ag allotment act of a8; 
_ February 8, 1887 (24 Stat., 388), as amended. | = , 
The rejection of these additional allotment: applications + was ice 


the reason that the lands embraced therein are not contiguous to 


those covered by. allotments. previously made to these parties; and 


_. upon which trust patents have issued.’ The fact that original allot- 
ments not only have been. allowed but trust patents have been issued _ 

therefor, is sufficient of itself to justify the rejection. of the addi- 
tional allotment applications. It is urged in the motion for rehear- 


ing, however, that as the practice has been to permit allotments ~ 7 


under certain conditions of reservation lands in noncontiguous tracts, 
and as the fourth section of the act of February 8, 1887, as amended, 


ne provides that an Indian who is qualified. to bake lands thereunder 


on the public domain i is ented “to. have the same allotted to him | 
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or her.and to his or her children ‘in manner as pro vided by law for — 
allotments to Indians residing wpon reservations,” the present appli- 
cations are authorized by law: 7 


| Neither the act. of February 8, 1887, nor the. At amendatory aoe 
” thereof, contain any provision for allotting reservation lands in non-. 


‘contiguous tracts, much less.lands on the public domain. The act of 
* ue provides, among. other things, for allotting reservation lands | 
“in such. manner as to. embrace the improvements of the Indians 


| ‘making the selection.” In order to save to allottees their improve- — 7 
ments, and for other good and ‘sufficient reasons shown, :it has-been 


. permitted, in certain cases: to select. allotments of. reservation: ands 
In noncontiguous tracts. But. this ‘course has ‘been ‘the. exception. 


The. general rule.even-as: respects, allotment. of reservation lands:‘has 


‘been to require that the tracts. should be contiguous. The act of — 
_ 1887 was before. the Department for ‘nstructions soon after its’. 
passage. One of the questions. considered wais-as ‘to whether. it: was | 
necessary that. lands taken’ in. allotment undér the fourth seétion 
should be contiguous, if there was. not-enough in one body to fill the 
allotment. Referring to the practice of allowing allotments of reser- 
vation lands to be taken i in Serna alas it was ‘said 3 In al 
dian: Lands—Allotments (8 L. D. 647) = Sed BS ihe ee 
This departure from the ‘ule, ‘for many” reasons, might be proper. with regard 
to the division of an Indian réservation, which is- entirely. under the control and . 
supervision of the Indian ‘Office. ‘But, when ‘the question. is presented in con- | 
nection with the allotment’ of portions of the public domain, “not otherwise | 
appropriated, ” with. the change .of conditions, . the ‘reasons: applicable to the 
reservation disappear, and those, _which have. so Jong governed the land depart: 
ment in the administration. of the settlement. laws, should assume control. uk 


‘ean not agree with the’ Commissioner of Indian Affairs, that. ‘the practice, or 
“manner,” which has thus: obtained ‘in the allotments within ‘a reservation - 


'. ghould, under. the provisions of :this ‘act, be ‘applied -outside -6f a. reservation. 


_ Whilst allotments within. reservations may be made, as stated, without. regard . | 
“to contiguity, and whilst: in my. opinion | it is not required - that . allotments: to. 
minor children under the fourth section shall be contiguous. to that made to the’ | 


head. of a family; it is” required: that each allotment made: to an’ individual, oe. 
whether the head ofa family, a single adult, ora minor child, where ‘such’ allot- .” 


ment embraces more than one legal subdivision, must be composed. of contiguous 


7 tracts as the ordinary disposition of the public domain under the settlement law. .- - 


~ There i is a clear distinction in this matter between allotments. of : | 


reservation lands, which are held in common by the Indians and 
where no settlement is required of allottees, and allotments under the ~ 


7 fourth section on the public. domain where settlement is a prerequi- . _ 


site. That section has been held to be in its essential | elements a 
settlement law intended to be administered, so far as practicable, 


7 like any other law based upon settlement. The general rule as to 
contiguity above laid down under the act'of 1887, has since been fol- 


lowed. There is nothing in the. subsequent act. amending that of a, 
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Bl. lling Por a ‘different ule; nor is there. any valid reason: for 
vaking aii ‘exception in these particular cases. rn ae 
es The motion for- eee is ey: denied. 


ee 


HARRY. E. ‘MARTIN,’ 
Decided October 27; 1915. 


or Inia Laos ReaQureennir’ or ‘wiry—Ceepir FOR : PURCHASE Puce. 


sd “Where all right to the annual instalments. of purchase price paid on. an entry | 
Of: irrigable lands’ within’ the Yunia ‘or’ ‘Colorado’ River Indian ‘peservation, 


~ ““mhade ‘under section 25 “of “the ‘act “of ‘April 21,°1904, is assigned and ‘the — 


| ne entry” yelinguished, the assignée, “upon TEENS, entry: of the land, is: entitled 
Pi ‘to. credit for such instalments, : 


‘Jonus, Fi inst ‘Assistant Secretary : 
“April 6, 1910, Frederick ©: ‘Heiter std hehnedtead entity No. 


“0867, at Lios Angeles, California, for farm wit “C,”-or lot 8, Sec. 


ic aed be 16 S., BR. 23-E., 8. B.M,, containing 45.14 acres, under section 


98: ‘of the. att OLA pril: 21, 1904°(83 Stat.;224). “Ehis’section: provided: .\..», | 


for the-irrigation of lands: on the Yuma: ‘and: Colorado: River. Indian 
réservations. . It provided 1 in ‘part. as: follows: 3 


 . That there’ ‘shall be-reserved for: anid’ ‘allotted’ ‘to eaeh: 0F the’ Tiidiang belonging 
on:the' said reservations: five: “acres: Of ithe itrigable Jands, The: remainder: of :the 
Jands: ‘irrigable: ‘in:said reservations shall ‘be: ‘disposed of 0’ settlers: under. the: pro: | 
“visions . of .the. reclamation: act: -Provided : further, That: there. ‘Shall: be added 
to. the charges. requir ed to be: paid under. said act by: settlers upon. the unallotted | 
Indian lands such sum per acre. as in the opinion of the ‘Secretary of the 
Taterior’ shall fairly Fepresent* ‘the valtte: Of" ‘the unaltotted lands ‘in’ said “‘reser- 
vations: ‘péfore Teclamation:;said“sum“to*be‘paid.in« annual: installments: in: the - 
same ‘manner as. the ‘Charges: under: ithe. reclamation’ act. “Such additional ‘sum 
<per.-acre, when paid, shall be. used to. pay. into. the reclamation fund the. charges 
for thie reclamation of ‘the. ‘said’ allotted lands,’ "and the remainder thereof: shall 
be placed, to the credit of said® ‘Indians - ‘and:shall be expended | ‘from time. to : 
time,. under the direction of the Seeretary of ‘the Interior, for ‘their bénefit. 


~The. ‘public notice of January ‘42, 1910,; provided, an. a 6, : 


that’ the value of the lands ‘before: ‘reclamation, ten ‘dollars’ per acre _ 


for: the. total:area in éach entry, ‘should “be: ‘payable i in not more than 


o ten” annual. instalments,” the ‘first: of “which - “Should de. one dollar. os 


_ ‘per acre, and the remaining instalments at the rate of one dollar 
per acre per annum until fully paid. The same paragraph provided ee 


for a. building charge of $55. per: acre of. irrigable lands,.. and an 
operation and maintenance charge | of one dollar per acre. Hunter “ 
paid, upon April 6, 1910, one instalment of the purchase. money, | 


| —-BA5. 14, and another upon August 22,1911; wpon May 16, 1918, he 


a relinquished his entry. Upon the same day, Allen Thurman Stadler : 
made homestead entry 018797 for the same tract.. Stadler paid three | 
~ instalments of the purchase money, each of $45.14, on May 16, 1913, — 
— October 16, 1913, and J anuary 15,1915. Upon Dacember: 29, 1914, - 


2 a Stadler executed a ‘elinguishment of his entry, the relinguishment ne 
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= being & filed i in the eat land ‘oifiod he anuary 15, 1915. Upon that day 


Harry E. Martin filed. homestead application No. 025545 for the — 
same tract, paying $45. 14 on account of the purchase price, which — 
entry was allowed February 23, 1915. Upon January 21, 1915, 
Stadler executed a paper entitled “Assignment of Credits for all | 
‘Indian Payments. ” This paper states in part as follows:. ‘ 


he acquired by. assignment. all payments hereinafter mentioned and that. he is 


| ; entitled. to er edits. of all said payments hereinafter mentioned, namely, the 


first, second, third, fourth and fifth Indian instalment of payments and any 7 
and. all Indian instalments made -brior to and including. a certain payment . 
: made by. him to. the Land Office at Los. Angeles of $45.14, made J anuary 13th, 

1915, for which he holds receipt, and that he. does for value received hereby 
assign to Harry EB. Martin all of his rights and title in and to any and all. 


_eredits for charges heretofore paid on: the Indian ‘payments, or being. more - 


specifically stated, : being that ortion . of the purchase Se due under: Ais 
- contract with the government for said farm: unit. a a ee 
| No. further evidence of: any assignment from Hunter: to. , Stadler 
is presented.. By decisions of April 16, 1915, and May. 18, 1915, the 
Commissioner of the General Land Office ejected Martin’ $ applica-. | 
_ tion to have the final payments credited to him under the asslon- 
ment by Stadler. : Martin has. appealed to the Department. : 
The act of April. 91, 1904, supra; provides that the sum represent: ? 
ing the value of the unallotted land: before: reclamation, shall “be. 
paid in annual’ instalments i in the same : manner as the charges under 
the reclamation act.” aa 
Paragraph 94 of the adie of Fabimary ¢ 6, 1918, as picaded | 
to September 6, 1918. (42 L..D., 848, 886), recognizes assignments of 
i credits as to building charges, the paragraph reading as follows: 


A ‘person who has: entered. lands under the reclamation | law,- ‘and against 
7 whose entry. there is no ‘pending charge of noncompliance. with the law or. Tegu- 


~~ lations, or: “whose entry is not: ‘subject’ ‘to cancellation. under this act, may ré- 


a reclamation law, 


- linquish his entry to the United States and” assign to a prospective or succeeding 


. ; entryman. any. credit he may ‘have. for payments already made under this act on | 
-. account of. said entry, and the party taking such assignment may, upon making 


proper: entry of the land at the time of the filing of the relinquishment, if sub- : 


ject to entry, receive full credit for all payments. thus assigned. to him, put - | 


‘aust. otherwise comply in es reper with the homestead law and me 
_ . Since the money ‘on account ot the Indian lands 1s to i paid i in 
7 annual instalments, in thé.same manner as the charges: under the 
reclamation act, it follows that the same regulations apply ; and, un- 
der paragraph 94 of the regulations. of February 6, 1918, the credits. | 
here sought by Martin. should~be- granted. “He should: ‘however, be 
- - required to furnish’ further evidence of ‘the assignment from Hunter 
to Stadler. | 

The Conimissioner’s decision is accordingly reversed, and the. mat- 
ter remanded for further proceedings i in Dou herewith. | 


| RULES OF PRACTICE, 


2 [Approved December 9, 1910; effective February 1, 1911; reprint November 10, 1915, with amendments.} a 


re 
q PROCEEDINGS Fi REFORE REGISTERS J AND RECEIVERS. 
a INITIATION oF CONTESTS, 


— 1. Contents may be initiated Le any y person apie to. ‘acquire 


- title to, or claiming an. interest 3 in, the land involved, against. a. party - 
to any entry, filing, or other claim. under laws of Congress relating ats. 
to the public lands, because of priority of.claim, or for any sufficient — 


cause affecting the legality or ready of: ne a not shown a by | 
the records of the Land Department. - | 

Any protest or application. to Sone ‘filed by any lense: person 
shall be forthwith referred to the Chief,of Field Division, who will 
| ‘promptly investigate the same. and recommend PapErOnrale: action. 


APPLICATION TO CONTEST, . 


‘Ruin g. ‘Kay: person ivesirite to institute contest must file, i in dupli- 
cate, with. the register and receiver, . application i in that behalf, :to- : 
gether with statement under oath containing: = =>. | | 
- (a) Name.and residenice:of each party aavensle inte‘ested, includ | 
ing the age of each heir of any deceased entryman.. ee: 
(6) Description and character of the land Gavoleed: 


(ce) Reference, so far as known to the applicant, to any ie a 1a: 
- ‘pending for the acquisition of title to or the use of such lands. - 


(ad) Statement, in ordinary. and concise language, of the facts ¢ con-. 7 
| stituting the grounds of contest. | | 


~ =: (e) Statement of the law eae which 1 donload intends bo: acquire | s : a 
.. title and facts showing that he is qualified to do so. | 2 
(f) That the proceeding is not collusive or speculative, but j 1s insti- = 


; tuted and will be diligently pursued i in good: faith. | 28 
(gy) Application. that affiant be allowed to: prove al allegati one 


: and that the entry, filing, or other claim be canceled. 


oo (AY Address to which aus shall: be sent for serviee on such, 
| applicant, | | 
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| Shane 3.1 The statements in the application must i corroborated by 
: the allidavit of at least one witness having such personal knowledge _ 


_ of the facts in relation to the contested entry as, if proven, would 


- render it pect to. esses and these facts: must be set forth i in 
his affidavit. . . 3 
Rots 4. The, register na receiver may allow any application to 


-- Gontest without reference thereof to the commissioner; but they must> 
7 immediately | forward copy thereof to ‘the: ‘Commissioner of the 


General Land Office, who will promptly cause proper notations to be _ 
made upon the records, and no patent or other evidence of title shall 7 
- issue until and unless the case is closed i in favor of the contestee. | 


| ‘CONTEST NOTICE. ; | | 
| Row 5. The register and receiver shall oe promptly upon ‘al | 
| applications to contest, arid upon the allowance of any such applica- 
tion ‘shall i isstie ican directed to-the pereons: adversely ee 
containing: ae | 
(a) The names of the pits, description of thie’ ree involved, 
and” identification, ‘by appropriate teference,- of the proceeding 
“ agamat which the contest is directed: ” - 


(6) Notice that unless the adverse saety a appears and answers the 


allegation: of ‘said: contest within 30 days after“service-of notice the 
a allegations: ‘of the:contest will be taken‘as confessed. ne A 
(For contents of notice when publication i is ordered, : See oe 9. ) 


| | SERVICE OF NOTICE, 


AR: 6. Jotice: of. penteees may r be served on the adverse party: per- 
| sonally or by publication. a ae | 
“Rut 7. Personal-service of notice of contest: may be made by any. 
“person over the age of 18 years, or by registered mail; when served 
by registered mail, proof thereof must: be accompanied by post- -office 
registry return receipt, showing personal delivery to the party to | 


~ whom ‘the same. is‘directed ; when service is made personally, . prooL 


_ thereof: shall be by. written acknowledgment of the person served, or 


_ by affidavit of the person serving the: same; showing personal: delivery. 7 


_ to the party: served ; except when service is made by publication, copy 
of the affidavit of contest must be:served with such notice. , 


_Rurz .8.2: Unless notice of contest is personally served within 30° 


.. days after issuance of such notice and proof thereof made not later 
than 80:days.after such service, or if.service by publication is ordered, 


~~ unless publication is commenced within 20 days after such orderand 


Fee a salah of : publication i is made not. later than 20 days after the sour 


- ‘+ Amended Sept. 28, 1915, ; 4 Amended Nov. 15, 1912. 
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sale ni as speaheds in Rule-10, the ee shall: Aa ‘Prowided: ie 
That if the defendant makes answer without questioning the-service — 


or the proof of service of said notice, the contest will proceed with- cris 
a out further aa in. pe e particulars. | tn Bide ie 


SERVING, NOTICE BY. PUBLICATION. 


ot - Rous 9 N otice of contest: may: be given by publication aie en - ca 


it appears, by affidavit by or on bebalf of the contestant, filed within: 


. 80-days after-the allowance of application to contest and’ within - 


‘10 days after its execution, that the adverse party can not be found, | 


| after due diligence and inquiry, made for the purpose of obtaining = 

service of notice of contest. within 15: days prior to the presentation = 
of such affidavit, of the postmaster at the place of address of such 

adverse party appearing on the. records of the land‘office and of the 


‘postmaster nearest the land in ony and ale; of f named. a _ 


: | residing 1 in the vicinit ty of the land. 


Such affidavit must state the last address of the adverse party as 
ascertained by the person. executing the same. | 

The published notice of contest.must give the names of the parties 
thereto, description of the land. involved, identification. by- appro- 
priate: ies of the proceeding against. which. the contest’ is _ 
directed, the substance of the charges contained in the affidavit’ of 
contest, and. a. statement that upon failure to answer within. 20 days 
after the completion of publication of such notice the allegations of 
~ said affidavit of contest will be taken as confessed. — nee oe 

_ The affidavit of contest need: not be published. _ | 

‘There shall be ea with the notice a ‘statement of the dates ee 
of publication  =-= > 
~ ‘Rurez.102 Service of notice by puplicaiiol stall be ae by pub-- 


: lishing notice at least once a week for four successive weeks in some:-— 


newspaper. published: in. the. county wherein the land in contest lies; 


_ and if-no newspaper be printed in such county, then i in a eDewepe Ler 7 
ee printed i in the county nearest to such Jand. - vo tte 
~ Copy of the notice as published, together. with copy of the affidavit Sie 

of contest, shall be sent by the contestant within 10 days after the 


first: publication of such notice by registered mail directed to. the 


| party for service upon whom such publication. is being made at the _ a 

- last address of such party as shown by the records of the land office = 

. te. and also at the address named in the atidavit for. publication, and 
wee also at the post office nearest the land. 


| Copy of the notice as published shall be ere in thie offices’ of tie: | 7 
“register and also in a conspicuous place upon’ the land involved, ee 


-tAmended Mar. 7,..1911.. 
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such sr to. be made within 10 days after the first publication of | 
- notice as hereinabove provided: 7 
Ruz 11. Proof of publication of notice shall be se copy: of the 


- notice as published attached to and made a part of the affidavit of 


es the publisher or foreman of the newspaper publishing the same, _ . 


= showing the publication thereof in accordance with these rules. 

Proof of posting shall be by affidavit of the person who posted : 

notice on the land, and the certificate of the eee as “e ee in 
= ne local ae office. | , | , a 


EP oes ‘DEFECTIVE SERVICE OF. NOTIOE, 


Rae 12, NG contest proceeding shall abate. es Ke any re 


in the manner of service of notice in any case where copy of the 


| notice or. affidavit of contest is shown to have been received by the: 
person to be served; but in such case the time to answer may be 
| extended i in the discretion of us peeicuer and recelver.. = 


ANSWER BY CONTESTEE, | 


Row 13. Within thirty days after personal service sof notice a ; 


affidavit of contest as above provided, or, if service is made by publi- 


oo Party eres 


‘cation, within twenty days after the fourth publication, as. pre- 
scribed by these rules, the party served must file with the register.and 
receiver answer, under oath, specifically meeting and responding to 
__ the allegations of the contest, together with proof of service of a copy 
thereof upon the contestant by delivery of such copy at the address 
designated in the application to contest, or personally in the manner 
pepvacee for the personal service of notice of contest. 

‘Such answer shall contain or be accompanied by the ie, at: 
sehicht all notices or other papers shall be sent anor service upon the 7 


we. FAILURE TO ANSWER, 


Rue 14. 2 “Upon the failure to serve and file answer | as herein pro- | 
vided, the allegations of the contest: will be taken as confessed, and 
the’ register and receiver will forthwith forward the case, with — 
recommendation thereon, to the General Land Office, and. notify the | 


3 : ante My caer mail of the action, taken. 


| “DATE AND NOTICE or ‘TRIAL, a 


— 15. Upon the filing of answer and proof of service thereof | 
the register and receiver will forthwith fix time. and place for taking — 
testimony, and notify all parties thereof by —— -letter mail not. 
oe saat than 20 — im advance of the. date fixed. re 


~tAmended July 2, 1915. 
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"PLACE OF SERVICE: OF PAPERS, 


ete 16. Proof of delivery. of papers required to be neived: pen 


the contestant-at the place designated under clause “%” of Rule 2°in i a 


_ the. application, to. contest, and upon-any. adverse party at the place = 


designated in the answer, or at such other place. as may be designated. : oe. 

In writing by the person to be served, shall be sufficient for all pur- 
poses; and where notice of contest has been given by registered. mail, 

and the registry-return receipt shows the same to have been wecsied” fe 

_ by the adverse party, proof of delivery at. the address at which such - 


‘notice was so received shall, in. the absence of other direction. by. | 
such adverse party, be. sufficient. | | 


Where a party has appeared and is represented b y counsel, service . Peace 


i of Popes anon such counsel shall be sufficient. 
% a, CONTINUANCE, 


Ron 7. Hearing 1 may be postponed. eee of ree Se a. s amitee _ 
rial witness when the party applying for continuance makes affidavit, 
and it appears to the satisfaction ¢ ot the officer presiding at such. hear- 
ing, that— a 

(a) The matter to which, such witness s would testify if present is. 
material. . | 

(6) That. proper Gilson has. been. ne . procure his at 
tendance, and that his absence is without procurement or consent ef: 
the party on whose behalf continuance is sought. ~ ae 

(c) That affiant believes the attendance of: said witness can. be had | 
| a the time to which continuance is sought. | bie sd eo 
(d) That the continuance is not sought. for mere purposes of aay. : 
Rozz 18. One continuance only shall be allowed to either party on. 


account of absence of witnesses, unless the party applying for further ~~ 
continuance shall, at. the same time, apply for order to take the.t testi- one 


mony of the alleged absent witnesses by deposition. — | ss 
Rutz 19. No continuance shall be granted if the oes pane 


| shall admit. that the witness. on account of whose absence continuance —— Ae 


‘is desired would, if present, iar as: stated 1 in 1 the application for - 
| continuance. 


| - Continuances will be granted ¢ on behalf of a United States. ea 2 
~~ the. public interest. requires the ae without affidavit. on: the part te 


i of the Government. 


DEPOSITIONS AND. INTERROGATORIES, 


a tas Bee 20. Testimony may be taken, by. deposition when it ¢ appears Sa 
. by affidavit that— 


(a) ‘The witness eae more than 50 miles, by the usual 1 traveled: 
route, £ from the Place of trial. eee 


_ 
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(B). The witness resides without; or is about io Teave, the Btate. or ro : 


ae : Territory, or is absent therefrom. is 
(ce). From any cause it is apprehended that the anes may be 


- unable to, or will refuse: to,, attend the hearing, in which case the _ 
deposition will be used only in the event Personal attendance of as - 


ae witness can. not. be obtained. | 3 
Rue 21. The party desiring to take. tisheatcn, aitiat: serve upon | 


the adverse party and file with. the register and receiver affidavit 
setting forth. the name and. address ‘of the witness and one. or more — 


of the above-named grounds for taking such deposition, and that the 


testimony sought is material; which affidavit must be accompanied — - 
_ by proposed interrogatories to be. propounded. to the. witness. be 
_- Ruus 22. The adverse party will, within 10.days after. service. of. 
affidavit and interrogatories, as: provided in the Preseding is serve 
and file cross- interrogatories. _ 

Rue 23. After the capa of 10 days from the service st affi- 
davit for the taking. of deposition. and’ direct interrogatories, com- 
mission’ to take the deposition shall’ be issued by the register and 
- receiver directed to any. officer authorized to administer oaths within 
the county where such deposition is to be. taken, which commission 
shall be accompanied by a copy ofall interrogatories filed. 

Ten days’ notice of the time and place of taking such deposition 
| ‘hall be given, by the party in whiose behalf such depraioy is to be. 

taken, to the adverse party. 3 

Rowe 24, The officer: before whom such deposition is taken shall 
cause each interrogatory to be written out, and the answer thereto. 
inserted immediately thereafter; and said deposition, when completed, | 
shall be read over to the witness and by him subscribed and sworn to 
~ in the usual manner before the witness is discharged, and said officer 
will thereupon attach. his certificate to said’ deposition, stating that 
the same was subscribed and: sworn to at: the time and: place therein 
| -mentioned. , ; 
Rue 25. The dovonitians a completed ard sorted: ag ators 3 


said; together with the commission and interrogatories, must be 


inclosed: in a: sealed package, indorsed: with the title of the proceed+ , 


_ ing in which the same is taken, and returned by mail or express to | 


the register and receiver, who will indorse thereon the: date of recepr * 
tion thereof, and the time of opening said deposition. 


Rune 26. If the officer designated to take the deposition has no _ 7 


official seal, certificate of:his official character. under seal must accom- 
- pany the return of the deposition. 7 

Roe 27. Deposition may, by” stipulation: filed with: tie fogs . 

_ and receiver, be taken before any officer authorized to administer 


| oaths;. and either by oral: examination or-upon written interrogatories. 
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Rut: 98, . Testimony may, by order of iis register a receiver rand : : 


: atic such notice as they may direct, be taken by deposition before 


a United States commissioner, or ether officer authorized to adminis- 


a ter oaths near the land in controversy, at a time and place to be . | ee 
_ designated. in a notice of such taking of testimony. The officer. 2 00. 
before whom such testimony is taken will, at the completion of the aon 


me taking thereof, cause the same to. be. certified to, sealed, and trans- i 


 mittedto the register and. receiver in oe like manner as is s provided at _ 


-with reference to depositions. — eT 
Rote 29. No- charge will be made by the enn and receiver’ 
for examining testimony taken by deposition. | : 
Route 30. Officers designated. to take testimony will be allowed to: 
charge such fees as are’ chargeable for similar services in the local | 


- courts, the same to be. axe] in the same manner as costs are ioe Piso 


by registers and receivers.. ~. 
Rute 31. When the: officer desigrinted to take igs ten can. aoe! | 
‘act at the time fixed for taking the same, such deposition may be 
taken at the same time and place before any other qualified officer 
designated for that purpose by the officer named i in the commission 
or by agreement ofthe parties. 

Rute 82. No order for the taking of testcay shall be issued until 
after _ expiration, of time allowed for the filing of answer. 


TRIALS, 


Rus | 33. The ‘resister and receiver and other ‘efisass itis tes- 


timony may exclude from the trial all ee except the one _ 


. testifying and the parties to the proceeding. | 7 
Rute 84, The register and receiver will be careful to Pere if . 
possible, the exact. condition and status of the land involved in. any 


contest, and will ascertain all the facts having any bearing upon 
the rights of parties in interest; to this end said officers should, when- 


ever necessary, Porenally, interrogate and. direct the examination of 
a witness. | — 
Route 35.. In ee ne cases che register and. receiver. will par- 


ticularly ascertain the nature, extent, and value of: alleged 3 Improve- | 


- ments; by. whom made, and when; the true date of the settlement of - 


oa persons claiming; the steps taken to mark and secure the claim; and 


the exact status of the land at that date as shown upon the records 7 on 
|... of their office. | 2. 
- Rue 36. In Tis: manner, candies the pone ea aad athe ie the 
Ce conditions affecting the inception of the alleged right, as well as the ‘3 


~ -subsequent acts of the respective claimants, 1 must be fully and pe 7 ae 


c ‘cifically examined. | 


Rue 37. Due opportunity will be allowed. opposing, claimants to - 
| cross-examine witnesses. , - om 
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‘| Rugk 38. . Objestions to rani will be adi ea. but noe ald oe 
upon, by. the register and receiver, and: such objections will be con- 


sidered by the commissioner. Officers before whom. testimony is ~ | 


_taken will summarily stop examination which is obviously irrelevant. _ 
Rutz 39. At the time set for hearing, or at any’ time to which the’. 


Oe tata may be continued, the testimony ¢ of all the witnesses en coe 


i shall be taken and ones to ‘writing. eee 
* When testimony is taken in chorhand the anata notés ‘tier, aa . 
be transcribed, and the transcription subscribed by the witness and. 


‘attested by fhe officer before whom the testimony was taken: Pro- 
vided, however, That. when the parties shall, by stipulation, filed with . 


the record, so agree, or when. the defendant has failed to appear, or “3 


fails to participate in the trial, and the contestant. shall in. writing | 


so request, such subscription may be dispensed. with. | 


The transcript. of testimony shall, in all cases, be accompanied by | 


| “certificate of the officer or officers eae whom the same was taken, - . 
_ showing that each witness was duly sworn before testifying, and, by - 


affidavit of the stenographer - who took the testimony, that, the tran- 


 geription thereof is correct. 


Rue 40. If a defendant demurs. to the smicenee of tie Maite 
the register and receiver will. forthwith rule thereon. If such de- 
murrer is overruled, and the defendant: elects to ‘introduce no evi-— 
dence, no further opportunity. will be afforded him to submit proofs. | 

When testimony is taken before an officer other than the register 
and receiver, demurrer. to the evidence will be received and noted, 
but no ruling made thereon, and the taking of evidence on behalf 
of the defendant will be proceeded with; the register and receiver 
will rule upon such demurrer when the record i is submitted for their 
consideration.. | pe 

If said cae is sisted: ‘the boginior and receiver ail not be 
required to examine the defendant’s testimony. If, however, the de- 
murrer be overruled, all the evidence will be considered and decision 


rendered thereon. 


Upon the completion of the patente in a eons proceeding, the : 
register and receiver will render joint report and opinion: thereon, 
making full and specific reference to the ® posting and annotations 


~ upon their records. 


Rutz 41. The register and receiver will, in writing, notify the par- | 
- ties to any proceeding of the conclusion therein, and that 15 days - 
“will be allowed from the receipt of such notice to move for new trial - 
- upon the ground of newly discovered evidence, and that if no motion — 


for new trial is made, 30 days will be allowed from the receipt of ee 


| such notice within which to ge ee to the commissioner. 


™ 


fo 


DECISIONS RELATING TO THE PUBLIC. LANDS. © 408. 
| a “NEW TRIAL. | | 


Se 49. The decision of the register ands receiver + will be aed | 
and new trial granted only upon the ground of newly discovered — 
evidence, in accordance with the practice applicable to new trials 


| a in courts of justice: Provided, however, That no such application 


shall be granted except upon showing that the substantial nee of 
the applicant have been injuriously affected. = ey 
~ No appeal will.be allowed from an order ee new trial. ‘put? * 
_ the register and receiver will proceed at the earliest practicable time 
- to retry the case, and will, so far as possible, use the testimony there- 
tofore taken without reexamination of same witnesses, confining the 
taking of testimony to the newly. discovered evidence. 
- Rutz 43. Notice of motion for new trial, setting forth the grounds | 
thereof, and accompanied by copies of all papers not. already on file ~ 


to be used i in support of such motion, shall be served upon the adverse ees 


party, and, together. with proof of service, filed with the register. and 


receiver not more than 15 days after notice of decision; the adverse 
party shall, within 10 days after such notice, serve and file affidavits: 


or other papers to be used. by him in. opposition to such motion. 

Rutz 44. Motions for new trial will not be considered or decided 
in the first instance by the commissioner or the Secretary of the 
- Interior, or otherwise ¢ than on, review of the decision thereof by the 

register and receiver. : : : 

Ruiz 45. If motor ioe new friak is not. anties or if walle and 
not’ allowed, the. register and receiver will, at the expiration of the 
time for appeal, promptly forward the same, with the testimony and — 
all papers in the case, to the commissioner, with letter of transmittal, 

- describing: the case PY, its ttle, 1 nature of the. contest, and the land 
involved. 26 
The local SiiGets will nok a actin of re as. os & 
provided, take further action in the case unless so instructed by the _ 
commissioner. | _ ee | : Glee 


‘FINAL PROOF PENDING CONTEST, 


| Rua 46. ‘Where trial of a contest brought against aly. etitry 0 or aoe 
filing has taken place, the entryman may submit final proof and com- 
plete the same, with the exception of payment of the purchase money 

or commissions, as the case may be; such final proof will be retained = 
in the local office,.and, should the eee be adjudged valid, will, if ay 


: satisfactory, be accepted upon payment of the ‘purchase money or 
commissions, and final certificate will issue without further action 


on the-part of the entryman, except the furnishing by him, or in case’ es . oe 
2. “of. his death: by. his legal prea of nonalienation affidavit. 


a to writing. 
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In such cases oe party mag the proof ll at the te of sib _ 


- mitting same be pede to pay the fees for reducing the testimony . 
APPEALS TO COMMISSIONER, | 


| Ror 47 : No appeal from the action or decision of the register and. | 


-. receiver will be considered unless notice thereof is served. and filed _ 


with the local officers in the manner and within the time. specified 3 im 
these rules. _ 
| ‘Rue 48. Notice of eppeal froin the deca of the register and 
receiver shall be served and filed with such register and receiver 
- within 30 days after receipt of notice of decision: Provided, how- 

ever, That when motion for new. trial is presented and denied, notice 
of such appeal shall be served within 15 oe atter oer of notice - 
| of the denial of said motion. ~ 


Rue 49. ‘No person who Hine failed 4 to answer. ahs niet affidavit, ne 


or, having answered, has failed to appear at the hearing, shall be 
allowed an appeal from. the final action or decision ue the ‘register 
and receiver. | 
Rute 50. Such ages of appeal must Be in tig ana: set forth 
in clear, concise language the grounds of the appeal; if such appeal 
‘be taken upon the ground of insufficiency of the evidence to justify 
the decision, the particulars of such insufficiency must be specifically 
_.set forth in the notice, and, if error of law is urged ag a ground for 
such appeal, the alleged error must be likewise specified. 
Upon failure. to serve and. file notice of # appeal as herein provided 
the case will be closed.. 
Rowe 51. When any. party fails to move. for. a new trial or to 
appeal from the decision of the register and receiver within the time 
_ specified, such decision shall, as to such party, t be final and will not 
be disturbed except im case See ae a fgets | 
(a) Fraud or gross irregularity. ee 
(6) Disagreement i in the decision between the coca and receiver. 
No case will be remanded for any defect which does not materially 
affect the aggrieved party. 


ae ~ Rois 52. All documents vonieed by the local aes, me - kept 7 ae 
on file and the date of filing noted thereon; no papers will, under 


“any circumstances, be removed from the. files or from the custody of. 


_ the register and receiver, but access to the same, under proper regu- 
lations, and so as not to interfere with transaction of public. business, 


will be ae to the parties. or their. attorneys. _ ae 
cosTs. AND APPORTIONMENT THEREOF, 


| Row 58. A contestant claiming: preference right: ‘of a ‘under 
i: the second section. of the act of May 14, 1880 a Stat., at must _ 
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pay, shi oe of Coheee In other cases ach party. ae pay ‘the ; 


7 | “cost of taking the direct examination, of his own witnesses and the — a 
-. eross-examination on his behalf of other witnesses; the cost of noting’. | 
_ motions, objections, and: exceptions must be paid by. the party « ON, as 


whose behalf the same are made. — : 
Rute 54, Accumulation ‘of excessive ‘costs all not 36 permitted. 


When - officer before whom testimony i 1S: being taken shall rule that. ° ; 
- a course: of examination is irrelevant, the same will not proceed gee 


except. at the sole-cost of the party insisting thereon and upon. a = 


| depositing the amount reasonably. sufficient to pay therefor. — aa 
Rows. 55. Where a party - contesting a claim shall by virtue. ee et 
actual settlement and improvement establish his right of entry of the - 
‘land in contest under the preemption, homestead, or desert-land laws — ee 
_ by virtue of settlement and improvement’ without reference to the act 


: of May 14, 1880, the costs of contest will be imposed as. prescribed iS 


the second elaass of. Rule 53. 


7 Rute 56. The only cost of contest chetzoabite by registers and - 
receivers are the legal fees for reducing testimony to writing. No 


other contest fees or costs will be allowed to or esl oy those 
‘officers, directly or indirectly. | a ers ie 

Rue 57. Registers and receivers may ab any time require sithiee 
party to give security for costs, including a aati of — and 
transcribing testimony. | | 

Rue 58. Upon the filing of. the transcript ée the testis in. attic ; 
local office,” any excess in the sum deposited. as security for costs of 
. transcribing testimony will be returned to the ponte depositing t the 
same. | 
Rutz. 59. When oe are pore on belialt of ihe Government, | 
all costs incurred on its behalf will be paid from the proper appro- 
- priation, and when, upon the discovery of reason for suspension in 
the usual course of examination of entries and contest, hearings are— 
ordered between. contending. parties, the costs will be paid as ees 
by Rule 53. 


Roux 60. The costs } provided for byt the preceding ae will be ek sR | 


“Isctad by the receiver when the parties. are brought before him in| +. 
obedience to the order for hearing. | Be is we. Be 


~ ‘Ruxe 61. The receiver will append to the pe in 1 each case ee _ 
‘eidtement of costs, the amount. actually paid by each of the es eae 


and the ae thereof. 


‘PREPARATION oF NO TICES, 


— 62. All notices and otliak papers not ragiired 4 to be oer by - 


the register and receiver must be pEepEred and served. by the peas | 
_ tive ee | = 
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| Rou ¢ 63, The register and receiver will require pr oper provision n to. aes 7 | 
be made for such notices not specifically provided. for in these rules 


as may become | nenesary: im ne usual Progr of the case to. final 
decision. pet eee 2s 2 ee ee 


‘APPEAL FROM DECISION REJECTING APPLICATION ‘TO ENTER PUBLIC. ‘LANDS. as 


oo Rom 64. To facilitate appeals from the action of local officers ie ae - 
“ted tive. to applications to: file, enter, or locate Bon the pubhe lands, the as 
7 register and receiver will : #1: ee 
S (a) Indorse upon every rejected. application the date of presenta- ee 
tion and reasons for rejection. = aed sgt Rie 


.. . (6) Promptly advise the party in’ interest of their action and of his, - | 
; right of appeal. — as 
_ (ce) Note upon their records al aiaietandans of the transaction. 


Row 65. The party aggrieved will be allowed 30 days from receipt . 7 
of notice in which to file notice of appeal in the local land office. The ae 


notice of appeal, when filed, will be forwarded to the General Land 


“ Office with full report upon the case, which should recite all the facts 


oo ‘ ea had. 


and proceedings had, and must embrace the following particulars: 
(a) The original application, with reasons for the rejection thereof. 


(6b) Description of the tract involved and statement of its status, me oe. | 


: shown. by the records of the local offite. > He a 
| (e) Reference to. all entries, filings, annotations, Gedeneaue: and ‘ 
-" eorrespondence shown by the record relating, to said tract and to the | 


PROCEEDINGS BEFORE SURVEYORS GENERAL, | 
Raa 66. The proceedings in hearings and’ contests oe sur- 
veyors: general shall, as to notices, depositions, and other matters, be 


governed as nearly as may be by the rules prescribed for proceedings, | 
eon before registers and receivers, unless otherwise pe provided by law. 


OE : 


7 PROCEEDINGS ‘BEFORE THE COMMISSIONER OF THE GENERAL LAND OFFICE 
- AND SECRETARY OF THE INTERIOR. | 


"EXAMINATION AND ARGUMENT. 


Via 67. The commissioner will « catise notice to be given i each 
party in interest whose address is known of any order or decision 
affecting the merits of the case or the regular order of proceedings 
therein. oe | | | 


age ag 
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a ‘Ror 68. No additional evideride will be admitted: or- sotedeed: ica 
"ae by the commissioner unless offered under stipulation of the parties 


*-orin support of a mineral application or protest: Provided, however, 7 


_ that the commissioner may order further investigation made. orevi- : ue 
dence submitted ale as matters to be PY him specifically ae 
ee designated. ra ss 


. Affidavits « or other ex ‘parte statements. filed in the office. of the: 7 
commissioner will not be considered 1 in n finally. ineniirng any a _ 


a troversy upon the merits. 


Rutz 69. After receipt of the a by ihe commissioner 80 


Py ae. days will be allowed to expire before any action is. taken thereon, 


unless, in the judgment of the commissioner, public policy or private 7 
necessity shall require summary action, in which event he will pro- - 
ceed at his discretion, first notifying the attorneys of. record of his 


me ‘intention so to do: Provided, That where no appeal has been filed the ; . o 


; case may be immediately considered and disposed. of. 


‘Rutz. 70. If brief is not filed. before a case is reached i in ‘its order oe 


for examination, the argument will be considered closed, and no fur- 


ther argument or motion of any kind will be entertained, except upon * | 


application and ‘upon - ‘good cause appearing to the ponent 
therefor. | oe 
Rois 71. In the discretion, of ihe commissioner, oral argument 
may be presented, at a time to be fixed by him and upon notice to - 
opposing counsel, which notice shall specify the time for such argu- 
“ment and the specific matter to be. discussed. ‘Except as herein pro- 
vided, oral hearings or eueeeooe'n will not be allowed. 


-“REHEARINGS, 


Rute q 0, ‘No motion ide cleus A any deste rendered by 


the Commissioner of the General T Land Office will be allowed. _ 


‘MOTIONS, 


Rus 73, No ro shall be. entertained: or pondered in any case a - 


ats after the record has been. transmitted to a reviewing officer. 


In ex parte cases, where the entryman has been allowed by the 


commissioner to furnish additional evidence or to show cause, or, in | 


the alternative, to appeal, both the evidence. or showing and the | 


“appeal are filed, the commissioner shall pass upon the evidence or 


showing sabmitsed, and, if found sufficient, note the appeal as closed. - _ 
‘Tf such evidence or howe be found insuficiant: the appeal will me | 
forwarded to the e Secretary as in other cases. - 
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4 ‘APPEAL FROM THE COMMISSIONER TO THE SECRETARY. 


| | Ruz TA. Except as herein otherwise provided, an Boel may be — 
taken to the Secretary of the Interior from. the final decision of the — 


. . . commissioner in any proceeding relating ee the disposal of s pe - 
Fe lands and private claims. ° 


Ro %5. No appeal shall be had foun the action of thie -commis- 


sioner affirming the decision of the local officers in any case where the © 


_ party. adversely affected. shall have failed to yepnee from the decision 


3 — said local officers. 


Route 76. Notice of appeal from the. commissioner’ S iGécicion must 
be served upon the adverse party and filed in the office of the register 


and receiver or in.the General Land Office. within 30 cays: a the 


date of service of notice of such decision. 
Rourz 77. When the commissioner considers an “appeal detective 


he will notify the party thereof; and if the defect be not cured a 


within 15 days from the date of receipt of such — the appeal | . 


- may be dismissed and the case.closed. . 


Row 78. In proceedings before the commissioner in which he. shall 
_ decide that a party has no right to appeal to the Secretary, such 


party may apply to thé Secretary for an order directing the com- 
missioner to certify said proceedings to the Secretary and suspend a 


action until the Secretary shall pass upon the same; such application ~ : 


shall be in writing, under oath, and fully and specifically set forth. | 


- the grounds upon which the same is made. . | a oe 
ae Route 79. When the commissioner shall decide against the right of ‘ei 
a # appeal he will suspend action on the case for 20 days from service 


of notice of such decision to enable the party against whom the -- 


: decision 1 is rendered to apply to the Secretary for an order certifying & ak 


the record as hereinabove provided. 


Rute 80. The appellant will be allowed 20 days after service of aS * 


notice of. appeal within. which to serve and file brief and. specifica- 
tion of error, as. provided by Rule 50, the adverse party 20 days 
after service of such within which to serve and file reply thereto; — 
“appellant will be allowed 10 days after service of such reply within 
which to serve and file response: Provided, however, That if either — 
party is not represented by counsel having offices j in the city of Wash- | 
ington, 10 days in addition to each period above specified will be © 


allowed within which to serve and file the respective briefs.. 


No arguments otherwise than above provided. shall be made or | 
filed without permission of the Secretary or commissioner granted ‘ 
| upon notice to the adverse party. ta 
Rute 81. Examination of cases will be. facilitated by fling ates : 

ments in ponte’ form. : 
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“ORAL ARGUMENT BEFORE THE SECRETARY. 


| Burs 82.2 Oral argument in any case pending before the — 9 ie | 
of the Interior will be allowed, on motion, in the discretion of the 


'- Secretary, at a time to be fixed by him, after notice to the parties. = | 


The counsel for each party will be allowed only one-half an aa 4 : ~~ 


- unless an extension of time is ordered before the aLeuenent begins. 
| | REHEARING OF SECRETARY'S: DECISION, a 


Row 83,2 Motions for rehearing before the Cogeta eniiee he | 


: filed within 80 days after receipt of notice of the decision complained oo a 
of and will act as a supersedeas of the decision until otherwise di- 
srected by the Secretary. Such motions, briefs, and arguments must 
not be served on the opposite party and must be filed directly with i 


the Secretary.of Interior, Washington, D. C. 


Any such motion must state concisely and ahaheuly the perere oe. 
upon which the motion for rehearing is pas and be accompanied oe 


by brief and argument in support thereof. | 
If proper grounds are not shown the sebaue will be denied and 
sent to the files of the General Land Office, whereupon the commis- 
sioner will proceed to execute the decision before rendered. If upon 
examination grounds sufficient for rehearing are shown, a. rehearing 
will be granted and the moving party will be notified that he will - 
be allowed 15 days from receipt of notice within which to serve'a - 
copy of his motion, together with all argument in support thereof, 
on the opposite party, who will be allowed 30 days thereafter in 


which to file and serve answer, brief, and argument. | Thereafter the ~ 


cause or matter will be again considered and appropriate action 
taken, which may consist either in adhering to the former decision 
or modifying or vacating the same, or the. ynalane of any further or 
other order deemed warranted: ae 

As applied to the Territory of f Alas, the © periods of time © granted eee: 
by this rule. shall be doubled. re 


“morons FOR REVIEW AND REREVIEW. 


Rote 84. Motions for review and rereview are hereby abolished. 


_ “SUPERVISORY POWER OF SECRETARY, 


| ‘Rum 85. Motion for the exercise of supervisory power will be con- _ 
~ sidered only when accompanied by positive showing of extraordinary S 

" emergency or exigency demanding the exercise of such authority. e 
In proceedings before the Secretary of the Interior the same rules 
-_ shall govern, in so far as applicable, as are provided for propeedings: ne 
before the Commissioner of the General Land Office. | 


eee 


o + Amended Nov. 6, 1911, _ 2 Amended Oct. 25, 1915. 
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Ru 86. No rule. here and shall be construed me nies the 
| Secretary of the Interior of any direct, or sae alge con- | 


oy a ferred upou him. ak law. | 


. _ ATTORNEYS. 


pe: 81. ; Every stoeney. before practicing before the a Depa 7 
ook the Interior and its bureaus, must-comply with the requirements. . 


of the regulations prescribed by the Secretary of the Interior pu ‘3 - : 


ant to section 5 of the act of July 4, 1884 (28. Stat., 101). 


Ruz 88. In all cases where any party 1s represented by attorney, | = 


| ach attorney will be recognized as fully controlling the same on © 
_. behalf of his client, and service of any notice or other paper relating’ 
. to such — GRO such oy will be conned notice to the 

_ party in. interest. . 
Where a party is represented by more dia one attorney | service of 


: ‘notice or other papers upon one of. said attorneys shall be sufficient. 


Ruix 89. No. person hereafter appearing as a party or attorney i in . 
‘any case shall be entitled to notice of any proceeding therein who 
‘does not, at the time of appearance, file in the office in which the case 
is pending a statement showing his name and post-office address and - 
| the: name and post-office address of the party whom he represents. 
~ Rue 90. Any attorney” in good standing employed, and whose 


a appearance is regularly citered § in any case pending before the de- 


~artment, will be allowed full: opportunity to consult the records 
| therein, together with abstracts, field. notes, tract: books, and corre- | 
spondence which is not deemed privileged and confidential. 
‘Rute 91. Verbal or other inquiries by parties or counsel directed 
to any employee of the department, except the commissioner, assist- 
-ant commissioner, or ‘chief of division of the General Land Office, or 
the Secretary and Assistant Secretary, the Solicitor, or the first. as- 
sistant attorney in the offices of the Secretary of the Interior, or with 
_ the consent of one or more of said officers, is expressly forbidden. 
Rupe 92. Abuse of the privilege’ of examining records of the de- 
| partment or violation of the foregoing rule by any attorney will be 
treated as sufficient cause for institution of disbarment a ae 


"SERVICE OF ‘NOTICES. 


Bore 94., Fifteen days, Sealiteivs of the any ar nailing: will be - | 


allowed. for the transmission. of notice or other papers by mail from ° oe 
the General Land Office, except i in case of notice to resident era Su 


in which case one day will be allowed. 
3 In computing time for service of ] papers under ieee ie of. prac- 
| as the wie day. § shall be excluded and the last day included: Pro- 


1 Amended Apr. -9, 1915. | 





“Ny 
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< “vided, however, That ae the last. day falls’ on Sunday o or a. legal ia _ 


; holiday, such time shall include the next following business day. - 


Rute 95, Notice of all motions and. proceedings before the com-\— ao a 


: oo missioner or Secretary shall be served upon parties or counsel per- : ee 
<. gonally or by registered mail; and no motion will be entertained ex- Sone 


a cept on proof of service of notice thereof. . “ 7 
_ Ruin 96. Ex. parte proceedings | and ‘pioseaiies: in Auch ‘the: 
adverse party does not appear will, as to-notice of decision, time for 


-- appeal, and filing of exceptions and arguments, be governed by the | | 
rules prescribed in other cases, so far as the same are applicable. In = 
such cases the commissioner or Secretary may, pursuant to applica- 
tion and upon good cause being shown therefor, permit additional - 


evidence to be ree for. the purpoe of. curing detects in the Ou: | 
| proofs of record, - pe oe | | 
| 7 , INTERVENTION, 


rea! 97. No 4 person shall be allowed’ to <nicnvene in any. ease | 
except upon SPPEEAnOD theret Oty: under oath, showing his interest 
therein. | | 4 , | 7 : | 


HOW TRANSFEREES AND INCUMBRANGERS MAY ‘ENTITLE THEMSELVES TO 
“eee OF VORT EST OR OTHER PROCEEDINGS. 


— 98, - ‘Transferees and incumbrancers of land the. title to which: | 
is claimed or is in process of acquisition under any public- land law 
shall, upon filing notice of the transfer or incumbrance in the district 
land office, become entitled to receive and be given the same notice 


-. of any contest. or. other proceeding thereafter had affecting such 


Jand which is required. to be given the. original entryman or claim- 


ant. Every such notice of a transfer or incumbrance must be forth- i 


with noted upon the records of the district land office and be promptly . 
| reported to the General Land Office, where like notation thereof will © 


. be made. Thereafter such transferee or incumbrancer, as well asthe 


entryman, must be made ¢ a party. defendant to. ay: Bre against 
the entry, = 


ACKNOWLEDGMENT OF THE FILING OF APPLICATIONS AND OTHER PAPERS, | 


Ruiz 99.2 The Secretary and the Commissioner of the General Land 


ee Office will not acknowledge the receipt of papers forwarded by mail, : 


- but if a prepared receipt is forwarded to a district land office'with 9 


any paper the register or receiver will sign and return the receipt to 


a the party who forwarded the same, after inserting. the: date the “8 
serial number. | 


* Adopted Sept. 23,1915. haoea Roe 10, a | 
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= EXCEPTION OF RIGHE OF WAY. FOR TRANSMISSION LINES IN 


PATENTS. 
Instrucrios. 


[No. 447 1 


DeparrMen’ OF THE. Teen. 
ie Guyera, Lanp oa : 
| * Washington, D. GC, November 23, 1915. 
- edioms AND > Receivers, | 
United States Land Offices. | an — ; 
. GENTLEMEN : By decision of eet 6, 1918, the Depart 
in the case of George F. Wunsch, Helena 09158 (43 L. D., 551), 
held in regard to a homestead application filed for certain lene 
- through which a strip 180 feet wide was withdrawn as a power _ 
- gite reserve, under the act of June 25, 1910 (36 Stat., 847), that - 
the entry of Wunsch could be allowed but that on the entry papers — 
and in the patent the following exception was to be placed: 
Excepting and excluding from these presents all that tract of land described — 
- and included in power site reserve No. 349, created by executive order. of 
April. 22, 1918, under the act of Congress approved June 25, 1910 (36 Stat., ‘84T). 
In view of this decision, you will in the future accept. all appli- 
cations to enter lands part of which have been withdrawn. for ¢rans- 
mission lines, being careful to explain to the applicants that when — 
patent issues the lands included in the transmission- line withdrawal | 


_ will be excluded from the patent. 


- Upon accepting such applications, you will” transmit them at once, - 
by special letter and without approval, to this office, that the area 
for which deduction of fees, eens or purchase. Price. (i 
any), is to be made, may be computed. — 

_ You will accept proper fees, commissions, or purchase money for 





the entire area of the subdivision sought to be entered, and deposit “— 
"the same as unearned moneys pending notification by this once ofthe . 
~ -actual area of the entry or filing. | 


7 Upon return of the application to you, specific aeebract ond will : 
| be given as to the actual area of the entry. subject. to fees; commis- | 


i sions, or purchase money. 


- You will then, in conformity with the terms of the letter returning: | 


ba the application, approve it, noting across the face. the legend: | 


Excepting and excluding all that tract of land described and included in. 
power site reserve No. - created by Executive Order dated - under 








| - _-act of Congress approved June 25,. 1910 (36 Stat., 847 )s more specifically de 


--geribed as follows: 


You will then apply an amount of money siiiciont _ cover sik: bs 
feos, commissions, or puna price (if any)» for the amount oe = 


rc 
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and found by. this offices to. is subject to entry and patents Bet os 


by the receiver’s official check. the surplus cs any) to the applicant, 
thus closing the account. — 


Paragraphs 7 and 81 (as nenaed) of Circular No. 105, ‘May 4, ~ 


1912, should. be followed, insofar as they apply. , 
Paragraph 81. of. Circular No. 105, is alte amended to read as 
_ follows: | 


-(n) Moneys iendered with: any application to make entry or eens swhere | 


5 a. withdrawal as a transmission line is made under the act of June 25, 1910 . . | 


(36 Stat., 847), and the land withdrawn is to be excluded. from the patent. 


pending computation in the General Land Office of the area for which deduc- | pores 


tion of fees, commissions, or purchase price (it any ) is to be made, | 


Mery respectfully, es | | 
a Cur Tana, Commissioner. 

Approved N Saban 28, 1915: | 7 | 
| Awprievs A.: JONES, ee 
| eee: Assistant Secretary, 


az ~ 


‘CHRIS JUHL. 
‘Decided February 16, ‘1915. | 


NATIONAL Forest HomeEsTeap—Act OF jun 11, 190¢—ENLaARceD Howmet: 
- Lands within .a national forest restored to entry under the act of-June 11, 
1906, are. ‘subject to appropriation only: under that act and can not be in- 
cluded: in an entry under. the enlarged homestead act; nor can an entry 


- under said act of June 11, 1906, be made the basis for an additional entry. te % 


~ under section 3 of the enlarged homestead act. 


_ JONES, First Assistant. Seoretary: Se ee nae 
Chris Juhl has appealed from the debuion of tu Canaace, | 


' of the General Land Office, dated April 18, 1914, holding for can- 


- cellation his additional entry, under section 3 of the act of February . 
19, 1909 (35 Stat., 639), as amended by the act of February 11, 1913 


(87 Stat., 666), for lots 1, 2, and 8, See. 3, T. 8N., R. 3B, M. M., i, | 
- _ Helena, Montana, land: jee 


The ground of the action taken by the Gaus was that all | 
_ but one subdivision of his original entry was within the limits of 
the Helena National Forest, and was restored to entry under the 
act of June 11, 1906 (34 Stat., 933), and that lands subject to entry 
under said wee of June 11, 1906, supra, May be appropriated only | 
under that act and can not be chided ¢ in an entry made under the — 


act of February 19, 1909, supra. This being true, it follows that | 


an entry made andar the act of June 11,1906, is not a proper. basis 7 
for an additional entry under the- eed Tone Jaw. 
| The decision appealed from is accordingly affirmed. =~ 
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FANNIE peace | 
Decided April 1h, a 


, Serrceicent—Unsurynven Lanp——Bhe,ancup fener: . : 
A settler upon unsurveyed land subsequently designated: under fie enlarged 


~ homestead act is, upon the filing of the township plat of survey, entitled to 
| make entry of the land embraced in his settlement claim up to the full =~ 


area of 320 acres permitted by ‘the enlarged homestead ae 
SETTLEMENT Uron ‘ScHOOL Sections Arrer SURVEY. . 
No rights are acquired by. settlement ups school | sections subsequent to sur- S 
vey in the field.: : , 
Scrtoon LanDS—IDENTIFICATION BY SuavEy—SErrLemnnt Onamms. | | 
- Under the grant for school purposes made to. the State of Montana by the _ 
act of Webruary oD. 1889, the State takes no “vested. ‘interest in or title to 


- any particular tract- until it is identified by survey, and. where at that time 


- covered by a valid settlement claim the grant does not attach, and the 
oo ‘State’ s. only: recourse ‘is to the indemnity provisions of the act of Webruary - 

28, 1891, amending sections 2275 and 2276, Revised Statutes. ° 

 ScHoor Lanp InpEMNITY—ACT Or FEBRUARY 28, 1891.. ' 
The purpose of the act of February 28, 4891, amending sections 2275 and 

2276, Revised Statutes, was to place all the States and Territories contain- 

ing public lands, and to which grants had been made for school purposes, — 

in a similar position, alike entitled to the benefits and sab yece, to the condi- 
_ tions imposed by said act. . 


Jonzs, First Assistant Secretary: 

April 25, 1907, Fannie Lipscomb madé home ead SGlenaul upon. 
what is now the SW. 4 4, Sec. 16, T. 832 N., R. 57 E., M. M., then unsur- 
veyed. _May 1, 1909, the land being still unsurveyed, he extended | 
her settlement lane under the enlarged homestead act, to include 
the S. 4 SE. 4 of what is now Sec. 16, Glasgow, Montana. The land 
was urvaved in the field between November 26 and ‘December 3, 
1908, and the plat, of. ‘survey approved by the Commissioner of the 
General Land Office December 7, 1909. On the latter date Lips- 
comb made entry for the pus The Commissioner held her entry _ 
for cancellation as to the S. 4.SE. 4, Sec. 16, on the ground that * 
- prior to the act of August 9, 1919 (37 Stat., 267 ), a settlement right 
to unsurveyed land could not attach to more than 160 acres, citing 
as authority for his action departmental decision in Cate v. Northern : 
Pacific Ry. Co. (41 L. D., 316). The latter decision was overruled » 


in the later. departmental decision of Northern Pacific Ry. Co. v. - 


Morton (48 L. D., 60), and for the reasons stated in that decision — 
_ the Commisignen s decision in this. case, in so far as it relates to 
the S. 4.SE. 4, Sec. 16, can not-be sustained under: authority of the 
case so overruled. However, it appears that the land was surveyed 
in the field between. November. 26 and December 3, 1908, and that 
the enlarged homestead act was not passed until February 19, 1909, 


and Lipscomb did not extend her settlement claim to the S. 4 SE. t: 


Sec. 16, until May 1, 1909. . Under the law as hereinafter set forth 
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: settlers can not acquire rights upon. sees sections after survey in 


the field, and upon this ground the Commissioner S decision must be 


| sustained as'to said S. 4 SE. 4. 


Kt appears from the: ceo that the State of isn on rer a 


~ 96, 1912, filed in the Havre local land office its indemnity school aad | 


i bates list 016144, tendering : as basis for said selection the said SW. 4 


oe ‘and §.. 4 SE. 4, Sec. ‘16. in his decision ot J anuary, 124 1914, the  & 
Commissioner said: ae 


—6t appears to be settled ee a State’ may not at will waive its right to school - 
land in place and take lieu. land of equal acreage oe ace The question of: ‘the | 
. availability. of certain parts of the land mentioned, as .base for. Lae selections 7 


wwe mentioned, will hereafter be passed upon by this office. 


. . The act of Congress of February 22, 1889. (25 Stat., 67 6), to enable a 
. the people of a North. Dakota, South Dakota and d Washing: Dg 
ton— Px . . 


to form constitutions and State governménts and to pe admitted ais the Union 
on an. equal. footing with the original States: and to make donations of popie 
lands to such. States, - io See : 7 


| provided that—_ 


See, 10. That upon the admission of eich of said States j into the Union sec 
tions numbered sixteen and thirty-six in every township of said proposed States, — 
and where such sections, or any parts thereof, have been sold or otherwise dis- . 
posed of by or under the authority of any act of Congress, other lands equivalent 
' thereto, in legal subdivisions of not less than. one-quarter section, and as con- 

tiguous as may be to the section in lieu of which the same is taken, are hereby 
: granted to said States for the support of common. schools, such indemnity lands 
-- to be selected. within said States in such manner as the legislature may provide, 
. with the approval. of the Secretary of the Interior : Provided, That the sixteenth 
and thirty-sixth sections embraced in permanent reservations for national. pur- 
poses shall not, . at any. time, be subject to. the. grants nor to the. indemnity pro-.. 
visions of this act, nor shall any lands embraced in Indian, military, or other 
reservations of any char acter be subject to the. grants. or to the indemnity pro- 
' visions of this act until the reservation shall have been extinguished and such | 
~ lands be restored to, and become a part of the public domain. i 
| Sec, 11... and such land shall. not. be. ‘subject to. pre- emption, homestead 
entry, or any ‘obhies entry under ‘the. land Jaws of. the United States, whether | 
surveyed or. unsurveyed, but. shall be reserved for school purposes only. 


Thereafter, on February 28, 1891. (6. Stat., 796), Congress passed : o 


--an act amending sections 2275 and 227 6, Revised ae which: act : 
isin part as follows: . | — 
_ Where: settlements, with a view: a pcistion or - homestead: have been, or 


aan hereafter ‘pe, made before the survey of the lands in the field, which are 
| found. to have. been made on Sections sixteen or thirty-six, those sections shall _ 


be subject. to. the claims of such settlers ; and if such sections or either of them 
have been . or shall be granted, reserved, or pledged for the. use of schools or 
| colleges in the State or Territory in which they lie, other lands of equal acreage 
are - hereby appropriated and granted, and may be. selected by said State or 


| Territory, in lieu. of: such as may. ‘be ‘thus. taken. by preemption or homestead eee, 


: Settlers. | 
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The report, of the Comittee on Pubite Lands of the House of - 
Representatives upon the bill last. mentioned recites and anopte a re- - 
port previously made to the Senate as follows: . 7 


_ In the administration of the law, it has. been found by the Land Department 
. that the statute does not meet a variety of conditions, whereby the States and 
. Territories suffer loss of these sections without adequate provision for indemnity 
. selection in lieu thereof, Special laws have been enacted in a few instances to. 
cover in part these defects with respect to particular States or Territories, but — 
‘as the school grant is intended to have equal operation and equal benefit in all | 
the public land States and Territories, it is obvious the general law should meet 
the situation, and partiality. or favor be thereby excluded . re The bill as now 


~ framed will cure all inequalities in legislation ; place the States and Territories 4 


. in a position where the school grant can be applied to good rapes and darecet a 


_ measure of benefit to the school funds be thereby secured. - 


| - Considering the acts of February 22, 1889, and February: 28, 1891, 
| supra, the Secretary of the Interior, in inatractions. issued. April 22. 
1891 (12 L: D. , 400), held that the grant of school lands to. the States 
- mentioned in the act. of February 92, 1889, must be administered and 
--adjusted under the provisions of the later general law of February 

28, 1891. They have been so administered from that date to the 
present time and have been the subject of published decisions of this — 
Department, in the cases of State of Washington ». Kuhn (24 L. D., | 
12); Todd v. State of Washington (24 L. D., 106) ; Noyes v. State of 
_. Montana (29 L. D., 695) ; instructions of August 9, 1904 (83 LD. : 
181); Schumacher v. State of Washington (33 L. D. ae) and State 
of South Dakota v. Riley (34 L. D., 657). | : 
-In the latter decision it was observed : Jes. _ 
Reservations. are not infrequently made of unsurveyed lands: Before sur vey 
what lands passed to the State by its grant are impossible of identification. It 
vhas always been the rule of construction of school land grants to the States — 
that the right to any. particular tract of land is not fixed until the ‘penne, is | 
identified by the approval of the plats of survey. | 
. Congress knew of this established rule of construction, aid had it. in- 
| tended that a different rule should apply to the erant here in question it would : 
. presumably have so declared in unequivocal terms. That. the grant was ‘not 


one of the specific tracts, but of quantity to be filled from certain sections, if 


undisposed | of before survey, and was subject to amendment and change by : 
later. legislation, was early held ee the. oe and that construction. has _ 


_ been adhered. to. 


After citing the insta of pial. 22, 1891, supra, ana éther . 
7 decisions of the Department: and of the courts, the Secretary con- 
cludes: ow Sa: & | 


As the words. ‘“ surveyed or unsurveyed *. nowise enlarged the grant beyond 4 
what similar acts. without them have always been held to pass; the decision is. 
applicable to the pr esent ease, and it is held that under. the grant in question | 


the State of South Dakota takes no yested interest or title to any particular a 


land until it is identified by survey, and that prior to such identification the 
grant, as to any particular. tract, may be wholly defeated by settlement, the. 
State’s only remedy in such cases being under the nega provision of the 
acts of 1889 and 1891, seu, es 
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‘In the absence of conclusive provisions to the contrary, it must. be 
assumed that Congress did not intend to withdraw from settlement | 
and development under the homestead laws all of the then large un- | 


7 - surveyed areas in the four western States named in the act of 1889; 


-also that, as stated inthe report of the Committees on Public Lands,. 
in connection with the act of February 28, 1891, supra, it intended — 
to place all of the States and Territories containing public lands and 


to which grants had been. made for school purposes in a similar po- e 


sition, entitled alike to the benefits and conditions imposed by the 
act of February 28, 1891. The lands in the said States, unsurveyed - 
on February 28, 1891, had not been identified, and the right or title 
of the States Ghersts had not attached under the grant of 1889. 
In this situation. Congress saw fit to provide that in such cases, - 
- where settlements, with a view to preemption or homestead, had been . 
or should thereafter be made before survey of these lands in the field, 
the settlers should be protected and their claims allowed .to. be per- 
fected under the laws applicable, the interests of the States being 
cared for by provision # for the selection. of other lands of equal mareags 
in lieu thereof. - ots . | 

As already stated, the Department bias so seustaicd and adminis- 
tered the acts in. question. since their passage. The State of Montana 
_ has acquiesced therein, and in this particular instance has already se- | 

lected lands in lieu of those covered by Lipscomb’s homestead claim. 

Furthermore, Congress has acquiesced in the construction placed 
- upon said laws by this Department for a. period of twenty-four years. 
In fact, the action of Congress has in this instance exceeded mere 
silent acquiescence, for i in the case of the State of Utah, admitted into 
the Union under the provisions of the act of Congress of July. 16, 
1894 (28 Stat., 107), it provided: with respect to four school sections | 
in place in each township granted to the States, that such lands— 
shall not be subject to preemption, homestead entry, or other entry under. the | 
land laws. of the United States, ‘whether surveyed. or SORUE Cres but shall be | 
‘surveyed for school DUrPOseEs. only. - » 18 
_ Congress, by ai an act approved May 3, 1902, (82 Stat., 188), provided. 
that— — 


All the: provisions of an act. of. iesaeedcs aparoved February twenty-eighth, | 


: 7 eighteen hundred and ninety-one, which. provides for the selection of lands: for 
educational purposes in lieu of those appropriated for other purposes, be, and De 
_ the same are hereby, made applicable to the State of Utah, and the grant of : 


school lands to said State, including sections two and thirty-two in each town-- 


: -ship and indemnity therefor, shall be administered and adjusted in accordance ~ 


_ with the provisions of said act, anything in the act approved July sixteenth, © 
eighteen hundred and ninety-four, providing for the admission of said State 
- into the Union, to the contrary, notwithstanding. | | 


4631°—vou 4415 —27 
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AWhen the latter measure was pending before Congress the Aree 
lands Committee of the House and Senate, after quoting from the 
Utah enabling act, reported i in part as follows: _ 


| Prior to February 28, 1891, the States of North and South Dakota, Montana, ~ 
and Washington were admitted into the Union with provisions in enabling act 


similar to the ‘provisions of section 6 of the act of July 16, 1894, just noted, — 


On February 28, 1891, an act of Congress was passed (26 Stat., 796), which _ 
provides as follows: ... . This act was enacted to provide a uniform rule for | 
all the States in the selaction of indemnity school lands and is more liberal in its - 
provisions to the States than section 6 of the enabling act of Utah, heretofore _ 
quoted. That section was evidently taken from the enabling act of some State » 
admitted into the Union prior to 1891, and the comprehensive provisions of the © 
act of. February 28, 1891, were evidently overlooked in approving the Utah en- 

- abling act. The Commissioner of the General Land Office in reporting upon this 
matter says: “I perceive lo reason why the State of Utah should not be per- 
mitted to make its selections as other ‘States. For administrative reasons the 
- grants to the several States should be. uniformly adjusted.” ‘The bill in ques- 
tion will accomplish this result by making applicable to the State of Utah the 
provisions. of the act approved February 28, 1891, above quoted. 


In the act of Congress approved June 20, 1910 (36 Stat., BT ) 
looking to the admission of the States of New Mexico and Acizone | 
into the Union and granting lands to said States for the support of 
_ schools, Congress specifically provided. that the provisions of the 

act of February 28, 1891, supra, amending sections 2275 and 2276, 
Revised Statutes, should be applicable to the future States. 

From the foregoing it is apparent that Congress intended and has 
directed that the grant of school lands in place to the State of Mon- 
tana and the other States named in the act of February 22, 1889, 
supra, shall be administered and adjusted as are the grants to other 
States, under the provisions of ‘sections 2275 and 2276, Revised Stat- 
utes, as amended by the act of February 28, 1891, supra. 
| Tn the case. of Butte — Water on ca Baker ae UG. S., 197 "), 
_ the court held:  -. 

Finally, it must be observed that this Jegislation was ‘enacted by Gingres. . | 


more than thirty years ago.» It has been acted upon as valid through all the 
mining regions of the. country. Property rights have been built up on the 


faith of it. To now strike it down would unsettle countless titles and work | _ 


manifold. injury to the great mining interests of the Far West. While, of — 
course, consequences may not determine a decision, yet in a doubtful case the | 
_ court may.well pause before thereby it unsettles interests so many and so 

; vast—interests . which have. been built up on the faith. not merely of Congres- 


a: sional action but also of judicial decisions. of many state courts sustaining it, 


and of a. frequent recognition of its validity by this. court. Whatever doubts 
might exist if this matter was wholly res integra, we have no hesitation in — 
holding that the question must be considered as settled by. prior adjudications 
and cannot now be reopened. | , : : 


_ See also in this connection cases of St, Paul, Minneapolis and _ 
Manitoba Railway v. Donohue (210 U. S., 36), Hastings and. Dakota 
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Railroad: v. “Whitney (132 U. S., 366), and Barnard } v. Ashley 's Heirs | 
(18 How., 48). | 
In the case ‘of the United States v. The Midwest Oil Corpany 

et al., decided. by the Supreme Court February 23, 1915, the court, 
7 after citing various rulings of this Department and of fa court upon 

‘the subject involved in that case, said [236 U.S.,459]: . 
| ‘Tt may be argued that. while these facts and rulings prove a usage they do. 
not establish. ‘its validity. But government is a practical affair intended 


for practical men. Both. officers, lawmakers and citizens naturally adjust _ 
theniselves to any long-continued. action of the Hxecutive Department—on the 


pr esumption. that unauthorized acts would not have been allowed. to be so often. | 


4 repeated as to crystallize into a reg ular practice. | That presumption is not 
reasoning in a circle but the basis of a wise and quieting rule that in determin- — 
ing the meaning of a statute or the existence of a power, weight shall. be 
given to the usage itself—even when the ceca ee the } DERCHICE! is the nee 
of investigation. s 
This principle, recognized in every jurisdiction, was first byptled ae this court 
in the often cited case of Stuart v, Laird, 1 Cranch, 299, 309: There, answering 
the objection . that the act. of 1789 was unconstitutional in. so.far.as it gave 
Circuit powers to Judges of the Supreme Court, it was said (1803) that, “ prac- 


tice and acquiescence under it for a period of several years, commencing: with 4 


the. organization of the judicial. system, affords an irresistible answer, and 
has indeed fixed the construction. It. is a contemporary interpretation of. the. 
most forcible nature. . — practical exposition is too strong and obstinate to be 
shaken or controlled.” | 

‘Again, in McPherson v. Blacker, 146 U. Ss, 1 (4), where the question’ was: as 
to the validity of a state law providing for the appointment of Presidential 
electors, it was held that, if the terms of the provision of the Constitution of 
the United States left the question of the power in doubt, the “ contempo- - 
raneous aud continuous subsequent practical construction would be treated as 
decisive” (36).. Fairbanks VD. United States, ‘181 U, S., 307 5 Cooley Ve aoa of . 
Wardens, 12 How., 815. 


The Department therefore sdheees to its Ponce ad uni- 
form rulings to this effect, and the decision of the Commissioner of 
the General Land Office is modified. The homestead entry of Fannie | 
Lipscomb will be held intact and her final proof accepted if other- 
wise regular as to the SW. 4 , Sec. 16, and the indemnity school selec- 
tion filed on behalf of the State’ of Montana in lieu of the lands so. 

‘settled upon and entered will be approved, if in other respects found . 
to conform to the requirements of the law. As to the S. 4 SE. 4 
Sec. 16, the homestead entry must be canceled, for the reason hes 
aibetore. set. forth, and the State school indemnity selection in | eu 
| thereof re] jected. 3 , | 


a ae | | | 
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PACIFIC. MIDWAY OIL CO. ET AL. 
. “pees April 21, 19L8.. 


PETROLEUM WIrHpRawat—Bxcrprions—Act or JUNE 25, 1910, | 
The proviso to the act of June 25, 1910, saving from the force and effect of — 
~ petroleum withdrawals the rights of bona fide occupants: or claimants of 
oil or gas bearing lands who at that date were in the diligent prosecution 
of work leading to discovery of oil or gas, contemplates work of actual ~ 
development with a view to discovery of oil or gas, and does - not include 
efforts to secure capital to carry on work ot cevelenmens or to secure a 

- purehaser to take over the property. 

‘Herect oF WITHDRAWAL—MINING CLAIMS. 7 : 

An order. of withdrawal has the same force and effect as an peace claim’ . 
asserted by any qualified person ;‘and if a claim within a withdrawn area — 
would have been subject to peaceable entry by an adverse claimant, because — 

of lack of diligence on the ae of the ae it would be defeated by 
the order of withdrawal. 3 | 

MINING CLAIM—APPLICATION FOR Parayr. : | 

' Where an application for patent under the mining laws is based on a ‘erat 

- gpecified | location, and proceedings by the government are instituted 

. against the same charging that some of the alleged locators are without 

” interest, the applicant will not-be heard, in the absence of publication and 

-all other processes attendant upon an original application, to assert that 
in fact he bases his application on a different location of the same land. - 


“Duranracent OF THE ‘Inrerror, 
— Geweran Lanp OFFICE, . 
Washington, April 21, 1916. 


| ‘Pactric Mipway The Hawk placer mineral application 012981, 
_ Om Company BY AL. Los Angeles series. | 


REGISTER AND REcErver, 
Los Angeles, Caliifornéa. | | | 
‘Sine: ‘The land involved herein, the SW. 4, ., See. 32, 7, 12 N., R. 28 
W., S. B. M., is situated near Maricopa in the Sunset Mining Dis- 
trict, Kern County, California. More than a score of wells have 


been driven on the land from which enormous quantities of high- 


7 grade oil have been taken. It is claimed that more than $900,000 
have been expended i in the development of the oil properties on the 


land, or in connection therewith. 7 
This land was, on June 22, 1909, classified ‘as oil land, and, on. 


poe 27, 1909, was ‘aoladed in departmental order desipnnted: a 


as “ Petroleum Withdrawal No. 8,” and is within the limits of the. 
area withdrawn by Executive sider of July 2, 1910, under authority _ 
of the act of June 25, 1910 (36 Stat., 847). 7 a 
— April 28, 1911, dhe Pacific Midway Oil Canoe a, corporation, fa 
filed mineral application for the said tract, setting forth in support 
of its claim the following facts: That it, through compliance with 
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the mining eoeulacoat by it and its spredecsassrs” in interest, had 
become the owner of and was in the quiet and undisturbed possession 
of the Hawk mining claim, containing valuable deposits of oil and — 
_ petroleum; that said claim is situated in the Sunset Mining District, — 
County of Kern, State of California, and embraces the SW. 4, Sec. 
82, T. 12 N., R. 23 W., S. B. M.; that its right. of possession in and 


to said mining claim is based on a location made by G. E. Taylor, — : - 
. G. F. Teilhet, E. H. White, G. W. McCutchen, M. A. Johnson, W. 


Kimball, A. Weaber, and C. E. White, on February 12, 1909; that — 
said ioontors entered into possession of said claim and posted a 

notice of location thereof; that on February 18, 1909, they caused. a 
copy of said notice to be. recorded; that, thereafter, by meshe con- | 
--veyance all of the respective interests of sid locators in and to said. 


¥ location became vested in the applicant, the Pacific Midway Ol 


Company; and. that said company, and. its predecessors in interest, 


have been in the actual possession of the land embraced. in the said | 
_ Hawk placer mining claim, to wit, ‘the SW. 3 » Bec. 82, etc., since 
February 12, 1909. 7 

After setae” forth the mineral ere of the isha. the ne 
cant further alleged that in February and. March, 1909, G.. W. 
McCutchen, one of the original | locators of said. claim, installed a 


- complete standard drilling | outfit on the land; that, thereafter, the _ 


Obispo Oil Company, successor in interest to od McCutchen, began 
the actual drilling for oil with said rig; that the work of drilling 
“was. prosecuted. diligently thereafter and continued by the applicant, 

the successor in interest to the Obispo Oil. Company, until an actual 
‘discovery of oil in paying quantity » was made on. or about June. 6, 
1910; and that—_ a? scale gis 

applicant seeks. to. take: advantage of an: act of Cae passed February, 1911, 


and entitled, “An act to protect the locators in good faith of oil and gas.lands, | 
etc.” and affiant states: that the Yand herein applied for was: not at the: time - 


of inception. of. development. on such claim withdrawn from’ mineral entry — 


and that said work of: development was prosecuted ‘from the inception. of 


development -uninterruptedly | and with diligence by the locators and their 
~~ .gueecessors in interest until an actual discovery of oil has. been effected. 


July 11, 1911, the required proof was made and July 29, 1911, the ae : : ; 


purchase money, $400, was paid, for which the receiver ne receipt. 


_ Final certificate was, however, not issued, as a protest against the | - 


| - | validity of the ADP ncoton had been filed by the Chief of Field vee 


‘This office, by letter “FS” of July 9, 1918, divectéd ese a 


- against. the application under circular. of J pouary 19, i911 As L. “Me oo 


oet ‘ charging: 


re he That the location of the “Hawk placer mining claim “tor ‘the southwest 
. quarter of Section thirty- -two, township twelve north, range twenty-three ‘west, i 


_ San B. M, Cal, ‘by: G. E, Taylor, G. F. Teilhet, H. H. White, G. W. aaa HP oe 
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M. A. folinsei: w. Kimball, A. Weaber, C. E. White, as a eae association 


was, in fact made by G. W. McCutchen, one of the alleged locators, for his sole —— 


use and penefit, through the use and employment, with. their full knowledge and 
consent, of the names of his alleged co-locators, with the purpose and intent, 
| by such device, fraud, and concealment, to secure thereby unlawfully, in fraud 
of the law, and direct violation of section 2331 of the Revised Statutes, a greater 
area of mineral ground than may be ary embraced ina pause: location. by 
| one individual. 
2 That G. E. Taylor, G. FB. Teilhet, B. o White, G. Ww. MeCutchen, M. A. 


Johnson, W. Kimball, A. ‘Weaber, C. HE, White, did not in good faith locate and ._ 
- file location notice for the above described placer claim with intent ‘that the © 


legal title to the land embraced in said claim should be acquired pursuant to 


- the laws of the United . States governing the location, entry or disposition of 


public: lands valuable. as placer ground, for their separate and several use and | 
benefit but each of the above named persons made location and filed location 
notice pursuant to an unlawful agreement and understanding, either. expressed 
or implied, entered into by each and eyery one of the above named persons . 
whereby the said location was made and location notice filed in the interest and 
for the use and benefit in whole or in part, of one of said locators: to wit the 
_ Said G. W. McCutchen, to secure by the aforesaid agreement and device, un- 
lawfully, and in violation of Section 2331, United States Revised Statutes, to- 
the said McCutchen the control and apparent possessory right to an amount of 
mineral land in excess of the area ean may be > lawfully: embraced. in a single 
location by one individual. | 
In response to the notice feeueds answers were 5 died in your office. on 
November 10 to 15, 1918, by the applicant, the Pacific Midway Oil 
Company, and also by the Maricopa Star Oil Company, the Spreck- 
els Oil Company, John D. Spreckels, Jr., G. W. McCutchen, and the 
General Petroleum Company. The saetl answers, substantially 3 
similar, denied generally the charges preferred and set forth as mat- 
ters of special defense thaton January 23, 1900, G. W. McCutchen, 
R. L. McCutchen, J. B. McCutchen, W. C. McCutchen, C. W. John- 
son, Mrs. Lena McCutchen, Mrs. M. ‘P. McCutchen, and Mrs, M. A. 
Johnson made a, placer association location on the said SW. 4, Sec. 
. 82,7. 12 N., R. 23 W., S. B. M., for the purpose and with the intent of 
| thereby i in mood faith securing the legal title to the land located for — 
the use and benefit of all the locators in common; that the name of the | 
said claim was the “ Lone Star” placer claim; that location notice — 
was recorded in the office of the county recorders etc.; that, there- — 
after, the seven other locators conveyed by quitclaim deed to RL. 
McCutchen the said Lone Star mining claim; and that it was not 


intended by the said deed to relinquish to the said R. L. McCutchen 


the beneficial interest of the several grantors, but the conveyance was 


made for the purpose of convenience in managing and operating the - 


claim for the use and benefit of said locators. The answer further 


. set forth alleged efforts on the part of the original Lone Star loca- 
tors to perpetuate their claim through various 3 locations, including 
the Hawk, made: in their interest. "6 ede Pe 
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The Sscetal. detewiatds above-named, together with ‘the Obispo a : 
Oil Company, appeared at the trial of the case, participated in the 


hearing, and offered testimony in support of their claims. For the 


most part, the testimony | was taken before a notary public at Bakers~ ae 


field, California. | 
The applicant, the Pacific ieee Oil Cane, at the trial of 


ae, case, through its attorney, submitted a statement in which it was — 


- . admitted that six of the locators of the Hawk claim were not bene- 


ficially es lee in the location, but it was contended that the said — 
six locators “ were agents or instrumentalities to oy Into effect, a 
_ perfectly lawful purpose.” — | ; 
The applicant, on June Op, 1914, filed: an ainended: application: for — 


patent, based on the alleged Lone Star location. The attorneys rep-- a 


: resenting the Government objected to the allowance of an amend- 
ment, or to an amended application— a 


on the ground that the case has now reached such | a Pe that an ee cnamnean 


of this kind is not proper, that the register and receiver have no jurisdiction to 
allow this amendment or its filing, and on the further ground that no proof 
has been made in fact it could not be made; that no notice of advertisement 
. required. by. law on an application for patent has been made. under this appli- 
cation and that the legal formalities and requisites. that must precede a legal 
filing of an application. for patent have not been complied. with and on the ~ 
general ground that it is. irrelevant, : Sect oa either as a eplcadine in the 
application or otherwise. . | 


July 28, 1914, your office deep anda ghee the “ue be. dis- — 
missed, ne the said amended application for patent, be Ss and 
7 filed, and t that ppatent to the land be issued. | aie 


_ THE FACTS: 


From thee year 1899 06 dhe year 1912, te McCutchen ce 
G.W.,R.L., J. B., and W. C., were engaged in the business of locat-. 


ing and developing oil inne: in Kern county, California. During ~ 


this time, numerous locations were ‘made, and, in a great many of | 


| 7 them, the names of the’ four McCutchens were used together with at, 
those of four other people. No articles of copartnership appear to 


‘ have heen. executed until about, the year 1912, but the four brothers | 


| appear to have been equally interested in most. of the. property a 


located or developed. G. W. and R. L. McCutchen. were the active 


members of the firm, or the family association, and it is probable i ; 


that they were interested j in some properties in which. the other two- = 


‘brothers had no ‘concern. Some of these locations were made in 


advance of any prospective purchaser, and others were made at the - oe - 
| ~ request of interested parties. The McCutchens would search the = 


sais ascertain what. lands were vacant. and. would locate the 
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"parties desiring to secure oil lands for $10 a location, $80 LOR Bp. 


- quarter-section. They would me if sO employed, ee aSSeSS- 
ment work on the claim. on eG es 


THE LONE STAR LOCATION. 


| Janiiary 23, 1900, G. W. Macias Ret. | McCutchen, i B. A : 


: Cutchen, W. C. McCutchen, Mrs. Lena McCutchen, Mrs. M. P. Me- 


_ Cutchen, C. W. Johnson and Mrs. M. A. Johnson located. five tracts 
of 160 acres each, among them the Lone Star for the SW. 4, Sec. 32, 


T.-12 N., R. 23. W., S. B.M. By deed dated December 10, 1900, and | | 


acknowledged during said month, G. W., J. B., W. C., Mrs. M P; 
and Mrs. Lena McCutchen, C: W. and Mrs. M. “A. TONUEGR, Frank 
‘Teilhet, J..R. Palmer'and H. Yates conveyed to R. L. McCutchen’ 
by quitclaim deed cértain pieces or parcels of land in Kern County, | 
among them the SW. 4, Sec. 32, T. 12 N., R. 23 W.., located and — 
Known as the Lone Star placer lain: The Lone Star location was - 
recorded January 24, 1900. December 26, 1901, R. L. McCutchen 
recorded proof of labor of not less than $1.00 performed during the 
year 1901 upon the SW. i, Sec. 32, T. 12 N., R 23 W., setting forth — 
that “such expenditure was fine by or ae the expense of R. L. 
McCutchen, owner of said claim, for the purpose of holding said 
claim,” and December 27, 1902, he filed proof of expenditure of $100 
_ for the improvement of said alsin during the year 1902. Similar | 
proof of the expenditure of $100 for the improvement of the claim 
for the year 1905 was filed. J ey 9, 1906. 


THE HREEAR OR. CORMORANT LOCATION. 


; Not ee ertamned’ the assessment work deritie the year 1906, 
. a believing that all rights under the Lone Star location ‘had 
lapsed, R.-L. “McCutchen posted a notice of location on the land im- 
mediately after midnight on December 31, 1906, in the names of 


 ELR., J. P., C. H., Bert, and Alfred Recent: brothers of his wife, — 7 
J. We “Gialick his. ‘wife’s uncle, Ned Sanders, brother of J. B. Mc- 


Cutchen’s ie and Mrs. M. J. Dixon, mother-in-law of J. B. Me- | 
Cutchen.. The notice described the land as the SW. 4, Sec. 32, fs 5 EN 


N., R. 24 W.; and. referred to it as the “ Cormorant ” aan: On | 


7 December 15, 1908, an amended notice in the names of the = 


| parties was posted. on the ground, describing the land as the SW. 3, — = 


Sec. 32, T. 12 N., R. 24 W., and by deed dated December 5, 1908, and - 
ie acknowledged on various lites thereafter, the last nclniowlodement 
being taken on February 2, 1909, the said. locators conveyed by quit-— 


ce claim the SW. 4, Sec. 32, T. 12 N., BR. 23 W., known as the Cormorant 


ne mae ai, to G. W., R. L., J. B. and We ‘C: McCutchen. - 
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ee the latter part of Novainbiee 1908, the four MeChitchens aoe 


| cans business. as “McCutchen Bros.,” uel to. be erected on the 
land a standard rig to. be used in drilling for oil. The supplies” 


a furnished and the labor performed in connection with the installation | 7 
of the drilling rig were paid for by checks. drawn to various orders _ 
_by McCutchen Bros. Some of these checks are in the hand writing 


7 of R. L. McCutchen, others in that of W. C. McCutchen, and three 
are signed by G. W. McCutchen. No money was paid by ©. W. 


Johnson, Mrs..M. A. Johnson, Mrs. Lena McCutchen, or. Mrs. MP. | 
_ McCutchen in connection with this works, nor did. the two McCutchens | 


whose wives appeared as locators in the Lone Star claim contribute: 7 
a larger amount than the other two brothers. - | | 


‘When. the McCutchens attempted to unload the eapplies eo is ao 


rig on the land, objection was made by one Francis who was claim- 


ing the land under a location made January 1,.1907. Proof of the 


_ performance of the assessment work for the year 1908 was filed by 


Francis on December 7, 1908. The work was done by B. M. Howe, . | 


a lessee of Francis, and, after the McCutchen: brothers failed to come — 
to terms with Francis, they entered into an agreement. with Howe 
under which they furnished him.oil to the value of $100:in compensa- 
tion for said assessment work. No further objection seems to have 
~ been urged by either Howe or Francis to the ne of the jand 
by the McCutchens. , | 
Sometime in December, 1908, C. W. Smith of Santa: Mone: Cali- 
fornia, manifested an interest in the development of this property, 
and after consultation with G. W. McCutchen, who purported to 
_ act for the. McCutchen brothers, undertook to organize a corporation 
* to drill for. oil. On January 1, 1909, the McCutchen brothers, by 
G. W. McCutchen, addressed a ‘communication to Mr. Smith setting 


— forth terms under which Mr. Smith’s » company could enter upon:‘the 

land to drill for oil. The McCutchen. brothers obligated themselves _ 
to have constructed. a, complete standard oil well drilling rig, and. to: 
furnish upon application one thirty or forty horse- -power boiler, a = 


_ fifteen horse-power drilling engine, tools, etc. The company was to — 


_ enter upon the land and commence active drilling operations within © ~ 


7 thirty days, and to: drill a well not. less than 2 ,000 feet in depth unless © — 


ei oil was struck at a lesser. depth. After completion of the well, the | oe 


company was to apply for United States patent for the 160-acre tract, — - 


and after the issuance of patent the. company Was to deed to the a. 43 
- ‘McCutchens the north half of the land in question. To make it 


ay possible for. the. company to carry out the above conditions, the. 


McCutchen brothers agreed to transfer to it by quitclaim deed all 7 Sere 
their. rights. to the land. This letter was written on a sheet of paper 


-_ bearing the foci ‘McCutchen Bros. Oil Well A and b. Fott ae 
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; giving the names: of tis firm. aeues: G. W. McCubehen: R. L. Mc- 

_Cutchen, W. C. McCutchen and J. B. McCutchen. After receipt of 
__ the letter of the McCutchen brothers, Smith went to San Luis Obispo — 

and interviewed a number of people with a view to. interesting them 
in the enterprise of boring for oil on the land, and sueseeded 1 in or-— 
ganizing a company, which was afterwards incorporated. . February 
11, 1909, Smith visited Maricopa with a view to having papers drawn 
up sons the contract with the McCutchens for drilling of the well, — 


although at that time the Obispo Oil Company, the corporation then — | 
in process of formation, had not been organized. “When they came 
to draw the contract it was discovered that the Cormorant location 


made by the Freears under which the McCutchen brothers then 7 
claimed did not describe the land in question. Furthermore, atten- 


tion seems to have been drawn to the fact that a rival location was 


made during the year 1907, and one of the four McCutchen. brothers 
was not within easy reach. It is claimed that Judge Claffin whom - 
_ they consulted advised a new location; whereupon Smith stated that 
he could not stay around waiting for a relocation. In response to 
this, G. W. McCutchen said: “Why I can go right down on ‘the | 
street here and in a few hours see the pera and get it fixed up.” | 


THE HAWK FLA CER. 


In caine the new ‘écatiok for the SW. 4 4, Sec. 32, T. re N. OR. 23 
W., S. B. M., G. W. McCutchen used the names of Geo. E. Taylor, 
GC F. Teilhet, E. H. White, M. A. J ohnson, W: Kimball, A. Weaber, . 

and C. E. White in addition to his own and desiomnted: the claim 

as the “Hawk.” Notice of this location. was posted on the ground . 

- February. 12, 1909, and on the following morning G. W. McCutchen 

filed for iocord the notice of location of said claim together with a 

quitclaim deed to him from the seven other purported locators. 


M. A. Johnson, one of the original Lone Star locators, was not cop- 


sulted as to the use of her name and no one of the other. six locators ; 
expected to receive any beneficial interest in the claim or any com- . 


pensation for the use of his name in connection therewith. They 


ae permitted McCutchen to use their names as. an accommodation and 


. not one of them with the: possible exception of White intended to 
represent any or all of the original Lone Star locators. White 


- geems to have understood that. his name was to be used for the benefit ot 


| ofthe four McCutchen brothers. No one of the original Lone Star 


locators authorized any one of the locators of the Hawk claim to act — : 
for him, nor did any of them empower G. W. ‘McCutchen to secure 


for him an agent. G. W. McCutchen did not consult with his co- — 


~. locators in the Lone Star placer, except possibly his brothers, WwW. Cc. 


— and R: L., and the record is not clear whether they were consulted 7 
ates with respect to the Hawk location. | : : 
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rebetay 26, 1909, G. W. McCutchen eteeited a quitelaim dena . 7 stig 
conveying the: SW. i ‘4, Sec. 82, T..12 N., R. 23 W., S. B. M., tothe 
— Obispo Oil Company, and, on "the same date exacited’ an iar ceread oe 


with said Company, alan in effect to. the proposition made. to ¢ 


Smith. .The Obispo Oil Company on April 12, 1909, through its 


- proper officers, executed the said agreement. Prior to the formal | 


- execution of the agreement, the Obispo Oil Company had sent its — 


agents and employees on the ground to drill for oil. The expenses — 
for a considerable time were borne: by the McCutchen brothers, but, 


after the organization. of the corporation, the moneys advanced by 
the McCutchen brothers were repaid by the Obispo Oil Company. 
_ G. W. McCutchen did not consult with Mrs. M. A. Johnson, Mrs. 


MM. ig McCutchen, or. Mrs. Lena McCutchen, before eee into the 
: contract with the Obispo Oil Company. | 
~ On March 1, 1909, active operations were begun § in: the matter of. 
drilling for oil. After a well had been driven to the depth of some- 
thing less than 500 feet, it was found that they could not continue — 
_ the operations, the drilling rig was moved and a new well started. — 
‘This second well was driven to the depth of 470 feet, and sometime 


during the month of J uly, 1909, the Obispo Oil Company exhausted 


its available funds and discontinued the work. August 21, 1909, the 
committee appointed by the stockholders at a meeting held J uly 30, 

1909, reported that on August 5, 1909, they had visited Maricopa 
and secured an agreement from. the: McCutchen brothers that said 
company might have an extension of ninety days during which to 
make arrangements to continue drilling operations. This authoriza~ . 
tion was signed “ McCutchen Bros. By W. C. McC.” The committee — 
further reported that they: had discharged the employees, shut. the 
well down and left the properties in charge of a keeper at a salary . 
of $65 for the balance of the month of August. Sometime in Sep- © 
tember, a house on the land was occupied by a care-taker, who con-. 


- tinued therein, without salary, until March 1, 1910. The ones 22 


Oil Company. did not resume work on, the ar 


_ During the month of J: anuary, 1910, Rinehardt T. Har nx a prac- ; 4 — : 
_ ti cing attorney of San Francisco, Caltfomin: visited Santa Maria for _ 
the purpose of securing a lease or purchase of oil lands. Upon his 


arrival he was informed. that the land. which: he had intended. to . 


secure had been disposed of but that he might make a deal with the 


- Obispo Oil Company for the land in controversy. Mr. ‘Harding, . 
after conferring with the officers of. the .Obispo Oi Company,. de- . 


: cided to organize a company for the. purpose of developing the 
property. He thereupon set about to organize the Pacific. Midway _ 


Oil Company. The articles of incorporation of this company were | 


| filed. January, 29, 1910, but,. prior. to the organization of the com- “ 7 
“ee. Pany, Harding had procured an agreement with the ike Oil 
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= Company ee it soneeted the land to KF. W. Nightingill. 
 Nightingill assumed the contract of the Obispo Oil Company with - 
McCutchen, paid the said company $6,000, and agreed to. convey to 


it the east forty of the south half of the yee in controversy. Upon — . 
' the organization of the Pacific Midway Oil Company, Nightingill 


_ assigned his contract. to that company. The Pacific Midway Oil | 
Company began operations in the latter part of February or the 


_ first part of March, 1910, when the two old wells were examined. — 


The first was found preeey eaubic but it was believed that operations 
could be continued on the second. After: experimenting several days 


with the second well, it was determined that it would be necessary . 


to move the rig and begin a third. Sometime in March; 1910, work 


was begun on the third well under the supervision of the Pacific | 
~ Midway Oil Company. The work was pushed forward and oil was 


discovered in: paying quantities, at a depth of onne over 1,600. 
feet on June 5, 1910. 


After the discovery of oil by the Pacific Midway Oil Gunns. . 


G. W. McCutchen. leased the W. 4 NW. 4 SW. 4 to the Maricopa 
Queen Oil Company, and, acon, to ihe terms of the contract, 
eight wells were to be drilled on such twenty-acre tract by said com-— 
pany. Under this contract, seven producing wells were driven, and, 
with the consent of McCutchen, the eighth well was used for water. | 
McCutchen received as a royalty, one-fourth of the products of the 
wells. The contract was made with the Maricopa Queen Oil Com- 
Bany in the individual name of G. W. McCutchen. 

J. D. Spreckels, Jr., purchased from McCutchen the EY 4 1 NW. t 
SW. 3 and the NE. 4 SW. 4, agreeing to pay him therefor, $9, 000 an — 
acre, or $120,000 for the sixty acres. The payment of $60,000 was 
made by Spreckels on this contract but he refused to pay the remain-: . 
~ ing $60,000 until a patent for the land was obtained. It was finally — 
agreed that. Spreckels should pay one-fifth of the product until the | 


-- full amount. of $60,000 was reached, or until the land was patented, 4 
“3 at which time he should pay any amount then found ‘due. 


_. Spreckels transferred the NE. 1. SW. 4 to the General Petcoleini 
7 ‘Company and a number of producing wells were driven by Spreckels — 


and the General Petroleum. Company upon the lands purchased by 


. them. Four wells were driven by the Pacific Midway Company - 


- ~ upon the Sw. 4 SW. 4 ; and three by the Obispo Ou pompiny Spon > | 
| the SE. + SW. 4 < 
- The moneys ood - McCutcheon as royalty rane the Maricopa ea 


: Queen Oil Company, and from Spreckels, were deposited to the indi- 


. vidual account of G. W. McCutchen, but it appears that the Spreckels __ 


purchase money was transferred to the account of McCutchen Bros. — 


Upon. the receipt. of these moneys, G. W. McCutchen. would divide 3" = 


them: into. four portions and would draw checks in feyor of his - 
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- brothers, R. L, J. B., and W. C. in a amounts, retaining a like 


portion in his’ own Sccounl: There were introduced ; in evidence by ie? Be 2 
the defendants a large number of checks drawn by McCutchen in _ 
favor of his three brothers. In most instances the portions received 


by the several brothers were the same and where there was a dis- 


. erepancy in the amount it is explained that some charge or credit was 


included. One check of $22, dated April 9, 1912, was drawn in favor - - 
_ of C. W. Johnson. The following checks were drawn i in favor of Mrs. 


M.A. Johnson: February 6, 1914, $75: March 14, 1914, $75; May 23, oe 


1914, $75 ; ‘April: 28, 1918, $190; ad May 27, 1913, $693. The sibel: 
last nanied appears to have. been paid but’it was not endorsed by ~ 
Mrs. Johnson. May 24, 1918, checks of $1,500 each, signed ~ 
“ MeCutchen Bros., By G. W. Mc.,” were drawn in favor of Geo. B. 
Landers and H. ©. “Mosher, and, on the same date, checks of $18,000 
each, signed McCutchen Bros.. by G. W. Mc.,” were drawn in favor | 
of R. L. McCutchen, J. B. McCutchen, and. W. C. McCutchen. The 
checks last-mentioned were, as between ‘the McCutchen brothers, a 
division of the proceeds received from the sale of the land to Spreck- 7 
els, and those in favor of the other two parties mentioned were for 
expenses in connection with such sale. No checks were drawn in 
favor of Mrs, Lena McCutchen or Mrs. M. P. McCutchen and no | 
money was paid to either of them individually. G. W. McCutchen 
received the following amounts: Maricopa Queen Oil Company, roy- 
alties, $67,100.45; J. D. Spreckels, Jr., purchase money and royalties, 
$77,626.69 ; General Petroleum Company, $4,828.82; and Maricopa 
Star Oil Company, $26,224.70; a total of $175,780. 66. This amount | 
had been divided into equal portions between the four McCutchen ~ 
brothers, after deducting the expenses incident to the several trans- 
actions. G. W. McCutchen did not keep any books, but it was his 
custom to immediately distribute to his several brothers their respec- _ 
tive portions upon. receipt ‘of the amounts by. him. These payments. 
~ were made by checks and the praeeis items were noted on the check | 
: stubs. ee | 
: THE MUD HEN LOCATION. 


7 ] une a, 1910, a, 1 notice of Tooution: of the “ Mud Elen 4 ies aie ‘ - _— 
was: ‘posted on the land, setting forth that on that day R.L, Lb, .. 


 W.C., L. E., J. B., M. P., M. E., and P. S. McCutchen had ead | 
_ ¢ gulnable apa of petroleum Pitkin the limits of the SW. 4, Sec. 32, 
TT. 12 N., R. 23 W.. Notice of this location was filed for record June © 


29, 1910, ‘at the request of R. L. McCutchen. This location was made. es 
upon the advice of R. L. Harding, attorney for the defendant, the 


Pacific Midway Oil Company. R. L., L., W. C., J. B., and M. P. | 
_ McCutchen were locators of the Lone Star claim. “Mr. Harding 
4 advised G. W. McCutchen to relocate the claim after the eae of = 
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oil and to use the names of the McCutchens in such relocation. P.S. 
McCutchen was the father of the four McCutchen brothers and Mrs. 
MAT ohnson; M. EF. McCutchen, the wife of G. W. MeCutenen and 
; L. ©. - MeCutehen, the wife of W. C. McCutchen. 


TESTIMONY OF THE EIGHT LONE STAR LOCATORS. 


Al the locators of the Lone Star scensvene called as witnesses at 
the trial of the case and each testified that he claimed an interest in _ 
the land based upon. the original Lone Star location, and that the 
deed executed in the year 1900, conveying the land to R. L. Mc-- 
_. Cutchen, was not intended as a conveyance or surrender of the several 

interests of the other seven locators but was made for the purpose 


of convenience in handling the property. Two statements signed — - 


by Mrs. M. A. Johnson, procured through special_ agents of the 
General Land Office, were introduced in. evidence. In one of these — 
statements dated April 30, 1912, she stated: | = Ee 


I have no present interest in the aforesaid placer. mining claim having con-. 

veyed same to my brother. G. W. McCutchen for $500 cash. .I can not state — 
just what expense I was out on this claim, my husband had horses and wagons 
which were used in the developinent of the land, just how much we were out I 
can not say. I do not know the present condition of this claim but I know it 
‘is considered a very valuable piece of. oil land. 


| In the other statement: dated March 1 19, 4914, aind eotda jointly 
with. her husband, C. W. J ohnson, in the prea of her es 
R. L. McCutchen, it is said: 3 


‘That C. W. Johnson has had no: interest in ‘the said SW. 4, Sec. 32, but that 
his wife, M. A. Johnson, a sister of R. L. McCutchen, -has been and still is 
interested in the said SW. 4, See. 32. That M. A. J ohnson hoe never ealled 
upon to pay anything personally in connection with said SW. 4 See. “B32 but 
that her share of the expenses was deducted from the proceeds “of profits she 
received from said SW. 4, Sec. 32. M. A. Johnson has received several hundred 
dollars. : 


; This tsi is ee by a aecavation that C. W. sad M. A. 
Johnson had heard read a statement made by R. L. McCutchen and - 
that said statement is true and correct. R. L. McCutchen. in the 


statement above referred to used this language, referring to settle- - a 


4 ments made by his brother, G. W. McCutchen: 


+ ae settled with me, with Ww. C. and his wife, with J. B. and his wife, and 
with Mrs, M: A. Johnson; Mr. CG. W. Johnson doesn’t get any of the proceeds _ 


or ‘profits from the said SW. i, Sec. o2, but his wife gets a share of the | = . 
profits. My share and my wife’s, Mrs. L. McCutchen, comes to me jointly. _ 


‘The interest of J. B. W. C. and G. W. McCutchen is identical with mine. 
and. we share equally in the proceeds. | aan! 
Mrs, Johnson testified that. during the past five. years ae hades 
ceived several thousand dollars from her four brothers, . . . “ first 
one of my brothers and then the other; not anyone in particular ;” 
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| that ihe last money she eee was Gn her Brothas George about 7 
ten days before testifying; that previously she had received money 


- from “ Robert, J. B. and W. C. at different times; ” and that she did 
not know how much money she had received at different times from 


her brothers. She stated she considered that all her four brothers. . 


owed her money and placed the amount between $20, 000 and. $30,000. 


GC. W. Johnson testified that he was not consulted about the lease of : 


: the property or its disposition. - He said, “ ‘There was no reason why 
_Ishould be consulted. I turned everything over to Bob and he was 


~ to do the best he could and I was not worrying about him at all.” — oe 


_ Mr. Johnson testified that in November, 1908, he began working for 


the Union Oil Company as superintendent. of the warehouse, man-— i. 


ager of the supplies, etc.; that he worked for said company at.a ‘Salary : 
of $90 a month until April 15, 1910, at which time he severed his 
relations with the company ;. that. upon leaving the company he was. - 
“presented with a watch by his fellow employees as a token of esteem 
_ (this watch was exhibited at the trial) ; that from his employment 


with the Union Oil Company he went to the Phoenix Refining Com- ~— 


pany in the capacity of superintendent at a salary of $150 a month; 


_ that he continued at such salary with the company. last mentioned “. | 
until the month of April, 1913, when he was stricken with paralysis, 


- .ginee which time he had not Bean able to leave the house; that when — - 


he suffered the stroke the physician advised him to tastes arrange- 
ments necessary to protect his family, and, believing. that he was about 


to die, he executed two deeds conveying certain real estate to his wife; | 


- that he did not transfer to his wife his interest in the SW. 4, Sec. 32, 


a. but. states he said to her, “ you take care of this equity of mine in 


. 82;” that he had spent no money whatever for the development work. 


on the SW. £-82--12--02 ; that no one of the McCutchen brothers owed. 
him any money ; that hie had received nothing from any one of those 


Interested in this property but that his wife had; that he estimated’ 
_ >the amount of money she had received at probably $5,000 or $6,000; 
that. he did not remember the first money she received from the land: 
that he could not tell whether it was before or after he was fon *5 
- sick; that R. L. MeCutchen owned the property on which he was at 
that ‘eine living; and that he still owned a an equity in the land M2 if I = 


 haven’t. turned it over to my wife.” — 


. J. B. McCutchen testified that his brother Geo, W. had aiede - 
_ about $160,000 from the proceeds of the land and that the latter had 
paid him, by checks, at various times, the total sum of $37,887.15. 


: Questioned as to the source from which the money ane he referred | 
to the sale to Spreckels. oy ag Bt as 
. Q. Who, if you know, conducted that transaction ?—A. G. Ww. 


Q. Whom do you mean by : G. W; "2—A, McCutchen Brothers and G. WwW. done o.8 
the pusiicr®: : | | . = 
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| He was | by: the attorney fon the defendant with poe to ue 
| *honey that.had been paid to him: | co 
Q. Now, did you receive that for your own individual interest or for that of 
anyone else?—A. Well, that is what I would call gone one-fourth interest, aia 
| and my wife’s together. 
—. W. C. McCutchen testified that: he had received. $38.0 000 or $39, 000 | 
_ from the sale of the lands and the proceeds of oil.’ He also testified 
that there was an ‘arrangement between. the brothers that he and | 
__ G. W. McCutchen were to provide for the proportion of the royalties, - 
or the profits of the land, to the Johnsons. . He did not know how | 
much the Johnsons had. bean paid but placed the amount at“ “Brepenly | 
: two or three thousand dollars.” | 


QQ. What are -you to do in regard to that matter?—A, Well, we are to take 
care of. the Johnsons. 
..Q. Why was such an acrengenient made 1A. Well, we were better able to 
do it than Bob and Jim, the other two brothers ; we yeaa so heavy a. load to 
carry. : Gan eT . ‘ 
-Cross- examined by Government counsel concerning this statement, 3 


he. said :. 


Q. Mr, Harding asiced you ‘about some arrangement whereby you and sores 


were to take care of the J ohnsons, and he asked you why that was, and I under- — 


‘stood you to testify that it was because you were better able than your brothers, 


J.B. or RB. L.2—A. Yes. 


Q. You didn’t have the load to carry that they had, . ‘What did you mean by | 


 that?—A. Well, we didn’t have as big families to look after. 


Q. Better able to stand the expense than R. L or J. B.2—A. Yes, 


~The following questions were asked of. and answered, by this | 
| witness : _ 
-Q. Do you een any interest in the property ‘under: this Mud Hen location 
notice ?—A. Yes. | 
Q. What interest do you claim under that?—A. The same interest I claim 
- under the Lone Star location. . _— 
Q. What interest is that ted One-fourth. 1 interest. 
In connection with his testimony that. he had reserved $38, 000 or 
| $39, 000. from the sale of the land and the proceeds of oil, he was asked _ 
by counsel for the applicant: “Was that sum received by you purely 


for your own interest in the land or for that of anyone else?’ ” To 


: “this, he answered: “ For my own interest.” 
George W. McCutchen testified that his brother, W. ©. and him- . 


self were to take care of the Johnsons and their interest out of their 


-. one-half and that. R. L. and J. B. McCutchen were relieved from any 
obligation; that the checks given to R. L. McCutchen were for a 
community interest of R. L. McCutchen and his wife Lena Me- 
- Gutchen and those given to J. B. McCutchen for the interest of J. B. 
McCutchen and his wife M. P. McCutchen ; that he had paid: perhaps 
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- er Siig of. ‘onan: doline: to the Johnsons; that the reason. n why cone 


they were not paid more was that the money g given them “was. suf- a 
le: : ficient for their needs; » that the reason why more Inoney was not. ee, Gey 
paid them was that Mr. Johnson was a hail fellow well met. und, 

. while-not a drunkard, ‘ ‘ pot a little happy once in a while;”. that he 


— would spend his last cone ‘for liquor, ete.; that he could not take care 

os of his family and “we,” referring to: the McCutchen brothers, 
“generally help him;” that for.a period. of twenty years he andhis . 
_. brothers had contributed. to the support of the Johnsons; that Mr. 

~ Johnson then had an existing interest with the other. seven Lone 
Star locators; that the check for $22, was the only one he had ever = 
given to Mr. J ohnson for: his share in. the property but that he had 

- paid -him: more money in coin, he did not know how much; that he 

did. not take any receipt. for moneys: paid to Mr. Johnson nor keep PB ge a 
any account of such payments; that he had. paid Mrs. J ohnson money Te 
- other than the checks produced; that such payments were madein 


coin and he did not Imow how much he had given her; that he did — : 


~~ not take any receipt and did not keep any books; that he’ had made | 


- payments to Mrs. Johnson for both her and her ‘husband’s share of 
the property ; that: according to his estimate he owed Mrs. J ohnson. 
" $1,000 but not as much as $2,000; and that. the Hawk location was 
“ for the purpose of: acquiring title for the eight original locators to- 
the southwest quarter: of section 52-12-28 ‘mown a as 8 the Lone Star 
location, located in 1900.27 
pe Le MeCutchen. testified that the Wreaar: or > Somiotant ioeauione 
were made for the benefit of the original ‘Lone Star locators and 
that the deed executed. by the Freears, ete., conveying the land to 
G. W. McCutchen, W.. C. McCutchen, Re. Te ‘McCutchen and J. B. | 
_ McCutchen: was “ for the purpose of getting it back. to. the or riginal, zs 
~ locators who had always claimed it.” ~~ . 
With the exception of the ‘discovery of al in a quantities ‘a 


as to impress the land with mineral character; about which theré 

“was no controversy, there j is scarcely a material representation made 
in thé sworn statement upon which the patent application. was based : 
that was not. ‘proven. erroneous or untrue by the. testimony - adduced oir 


- by the applicant, at the trial. Instead. of a location made on- Feb- aes By 


= ruary 12, 1909, by G. E Taylor, G. F. Teilhet, E. H. White, G. Ww. - a a 


oe “McCutchen, M. A Johnson, Ww. Kimball, ‘AL ‘Weaber and C. Ey. vn 
ee. White, and for their. benefit, as set forth in. said application, it is a 
now claimed that the. applicant's right. to a patent is based on a 


- location’ made January 23,.1900, by G. ‘W. McCutchen, R. L: Me 


a ~. Cutchen, J.-B: McCutchen, W. C. McCutchen, C. W. Johnson, Mrsi 

5 Dena, McCutchen, Mrs. M. P. McCutchen and Mrs. M. “AL Johnson; ae mee 
- . -and -the applicant: admits that, with the exception of GW: Me 
. oe - Cutchen- and Mrs. -M. Ae Johnsen, not one of: tne locators pot a 
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hich: it based” ‘its are eign to nigde ait had or ever inele ‘ 


any beneficial interest in.and to the land. While it was set forth — 
in said application for patent that in February and March, 1909, 


G. W. McCutchen caused to be duly installed upon the land a com- 


. plete drilling outfit, etc., and that inimediately thereafter the — 


~ Obispo Oil Company: successor in interest: to said McCutchen, began 


7 the actual drilling for oil, it is established by the testimony of the 


applicant that the McCutchen brothers, G. W., R. L., W. C., and | a 
de B. placed the drilling outfit on the land i in the aa of Nov eniber, ee 


1908; and, instead of the showing made in the application for patent . 
that the work of drilling for oil was prosecuted diligently after the _ 


: erection of the rig on the land ; in F ebruary and March, 1909, until 


_ a discovery of oil was made, it is shown by the testimony that the | | 
Obispo Oil Company, on August 5, 1909, after failing in two attempts 


to discover oil by drilling, paid ‘of ite employees and shut down — 
-. operations, that from August 5, 1909, until about March 1,1910, 


. nothing whatever was done on the land looking to a. discovery of 


2 _ oil, and that, after some effort’ to continue drilling in the last well — 
i started: by the Obispo Oil ‘Company, the applicant about March 1, 


—- 1910, started a new. well by which the ‘discovery of oil was made. ee 


_ It will be observed that when the land was, on September 27, 1909, 
included ‘in petroleum reserve No. 2, the Obispo. Oil Company was 
not actively or diligently in the prosecution of work on the land; 

nor was anything done until about five months. thereafter, wher: 


me _ the applicant herein, having purchased the land from the Obispo eae 


ma — Oil Company before the discovery of oil, and six months after. the . 


_ said Obispo Oil Company had ceased operations, took possession — 
of the land and after some effort to utilize the work theretofore _ 
~ begun by the Obispo Oil Company. selected a different. location and 

proceeded anew to drill for oil. Therefore, thé statement in the - 


- application “that said work of development was prosecuted from a 


. the. inception of development. uninterruptedly and: with diligence _ = 


by the locators and their successors in interest until an actual dis- 
-' eovery of oil has been. effected, ” 1s disproven, in that there was a _ 


-- period of more than s1x font after the Obispo Oil. Company a - 
 geased. its operations, and. during which time the withdrawal order _ 


intervened, before work was begun’ by the applicant. The dis-_ 


7” 4 -sovery of. oil” was made in a well begun by Pacific ‘Midway OU 
_ Company about March. 1, 1910, ee after the withdrawal order of 


| ‘September 27, 1909... - : 
The Government has not pe is deny: thie oat: upon abe. 


| ground. that the claim was transferred before an actual discovery te: 


ve of oil, and, therefore, the act of March 2, 1 1911 (36 Stat., , 1095), has _ 


cor no ‘application. _ Furthermore, | if it were necessary to “avoke the - ve 


- : provanoneit On such statute 1 In. the matter of oe ae of the inter- fe woe. 
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; - “eit of the locators before doe it. Poald have: no , application her : 


- for the reason that the applicant acquired no interest prior to - a. 
NB ‘February, 1910, almost six months after its predecessors | in interest, ae 
—. had ceased. operations on the land, and when the applicant. began 


work the lands were embraced in the withdrawal order of September) 
27, 1909; nor does this case fall within the proviso to the act of = 
OEP ai June 25, 1910 (36 Stat., 847), as amended Bee the act of sap ab 24, Sa te 

1912 (87. Stat.. , 497), ‘that— re, fd i oe 


= the rights of any person who, at the date of any order of. withdrawal ies . 


-tofore or hereafter made, is a bona fide occupant or Claimant of oil or gas 
bearing lands, and. who, at such date, is in diligent prosecution. of work Jeading oe Bm. 
to discovery of oil or gas, ‘shall not be affected or impaired by such order, so. 


Jong as such. peeppent or. Calmant shall continue | in poMeent Se ad On said — 
| work. ? 


While an n effort had been inde a the Chie Oil Comipaiiy't to ee 


; “cover oil, prior to the issuance of the withdrawal order of September a coe, S 


- 27, 1909, the work had been discontinued long prior to such date. 
| “The eontention that the withdrawal order of September 97, 1909, 
was unauthorized and that it is without legal effect: is set at reat by: 
the decision of the Supreme Court. sustaining ‘said order, handed 
down February 28, 1913, in the case of United States ». Midwest Oil 
“Company et al. ‘The applicant herein does not claim that it acquired 
any interest in the land prior to the withdrawal order of September ‘. 
27, 1909, and, as the legality of that order has. been fully sustained 
: by the Supreme Court in the ‘decision above cited, the application 
must. be denied, unless on that date-its predecessors i In interest were 
in bona fide occupancy of the land in diligent. prosecution of work 
_ leading to discovery, and unless they and the applicant after it ac- 
‘quired’ its alleged interest continued i in ‘diligent prosecution of said 


work until the discovery of oil. -For a period of almost six months 
prior to the time that the applicant acquired its alleged. interest. nee 

the land, no work whatever was done by its predecessors in interest 
leading to a discovery of oil on the land, and during that period: of. =." 
-. Inaction the withdrawal. order’ fviuenyened. ~The applicant, there- = 
fore, took nothing by its alleged purchase, because its assignors Bad ae, 


4 ~nothing to convey. ‘There had been no. discovery of oil, and prior — : 


__ to the discovery the only right that. could have been acquired. byes 2 -- 


: : — prospector was the right to. continue in possession - of the land. as- 92 ; ‘ f : : 
~~ long as he diligently prosecuted the labor looking to such. discovery. aa 


~The Supreme Court of California in the case of McLemore v= | 


ee Express Oil Company (158. Cal., BBO): considered at. length the ue 3 
ee rights of a prospector who goes upon the” public land and“ engages — ae 
oo) ie work. leading to a discovery of oil. It held that’ no rightis‘ae- 2.00 = 
ies quired by such. prospector that the Congress is obliged. to recognize - ~~ 
saa J oe to — Tt refers to the fact that the ine fonching Aor? 6 
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é seamen work are not applicable 3 in the abeekee. of a dikeavene or, 
In other words, until the location is. valid and complete. The. court 


‘ said: 


But where the location’ is : incomplete, no waeseon of assessment work is in-- 
volved. What the attempting locator has is the Tight to continue in possession, 


eae undisturbed by any form of hostile or clandestine entry, while he is diligently aa 


| ‘prosecuting his work to a. discovery. “This diligent pr osecution of the work of - 
~ discovery does not mean the doing of assessment work, At does not mean the 


pursuit of capital to prosecute. the work. It does not mean any attempted ye 

holding,. by cabin, lumber pile or unused derrick. It means the diligent,'con- — 

S tinuous prosecution of the work, with the. expenditure of whatever money may 
be necessary. to. the end in- view. Of such. work, defendant’ S grantors were not — 


in the prosecution up to April 12, 1907.. They were. not only not in the actual 
possession of the land, as the court. finds, but. the evidence discloses that what 
- they had done was no more: than to attempt to hold the land, under the theory . 
‘that assessment work was adequate for that ‘purpose. -Iit is shown by the evi- 
dence that they . were not only not engaged in the diligent prosecution - ‘of the © 


a _ work, but that they. were not financially able so to. prosecute it, and were either 


in search of capital to enable them to do so, or in sear ch. of a pure chaser ig eae ° 
out such interest as it might be. thought that they had, i 


| The same ‘court in the case of Borgwardt wy . McKittrick oil Com- 
pany (164 Cal., 650), said: 


The. rights of. the. person or persons endeavoring to ioeatex: an oll - dati after 
the posting of. notice, ete., are well settled by the decisions. Until the inchoate - 
— location is perfected by: discovery, the locator. has no vested | right which Con- 

press is obliged to recognize, But where. his location is made in good faith, he 
_ has the right, as against third persons, which is transferable, “to be protected — 
. against all forms. of. forcible, fraudulent, surreptitious, or ‘clandestine entries . 
and intrusions, upon his possession,’ ’ so long as he “remains in. possession and 
: with due diligence prosecutes. his work toward a discovery. a (Miller v. Chris- 
. man, 140 Cal. 440, 447; 98 Am. St. Rep. 63, 73 Pac..1084: Weed v. Snook, 144 
Gal. 439; 77 Pac, 1023.) As long as such a condition continues, no one without 


: his consent ean make the actual entry of the land essential to legally initiate ~ | 
a new location. ' But actual possession of the land coupled. with continued. dili- . 


gent prosecution of. discovery work are essential to his protection. a What the 
attempting locator has is the right. to continue in possession, undisturbed. by - 


any. form of. hostile or r dandestine entry, wee he is eta Prosecuting his te ge 


work to a discovery . rt ee eS auc Cle ga ory | 7 | 
re ea ®o  OR Be  S ote, | a < a : 
| _ Clearly, the’ mere 46 figuring ” ” with | other. persons by. the locator as. to ‘what 


they will char: ge for the doing ‘of such worl, or the making of an effort. to find 7 


"- some one. who will - do such work at a. price. satisfactory. to the attempting _ 


| : locator, which is the utmost. plaintiffs’ evidence tends to show was done, cannot © oe 
“be held to constitute a diligent prosecution of the work of discovery, any more —s«s. 
: than. the. pursuit: of capital to. prosecute such work. can. be held to. constitute a 


“such diligent prosecution. 


~The predecessors in interest of he ere were prospectors 


~S merely, and, prior to the withdrawal, they had not. acquired any” 7 
-_ right. which the Government was. obliged to recognize, and the: pro- 2 


oo viso to the act, of June 25, 1910. (86 Stat., rae protected only the a =. 
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: ee fide vecupant: or ‘claimant who, at the date of (ie order of eine 


ee drawal, was in diligent. prosecution of work leading toa discovery oe 


a | of oil and: who continued in diligent prosecution: of said work. ~The 


| withdrawal order must be given the same force and effect as an ad- — 


verse claim asserted by any qualified person, and if tested by the , es 


7 rule announced in the courts, the claim would have been subject to a — | 


peaceful entry by an. adverse claimant, because of a lack of diligence ; ras? 
on the part of the prospector, it was defeated by the withdrawal 
order. The proviso says “ prosecution of work.” This can not mean | 


endeavoring to secure capital to continue the work’ or to secure a 


ie purchaser to take. over the property. The work intended =", the . 7 
a provico is the work of actual development. | cra 
-. The Supreme Court of Nevada, 3 in the case cot. The One Silver oe Boban 
| “Mining Company »v. Carpenter (4 Nev., 534), after defining diligence oe 
as the “steady application to. pisiness: of any. kind, constant effort ae 


| to accomplish any undertaking,” added: 


aa Tt is the doing of an act, or series of acts, with’ all practical y eipation, 
with no delay, except such as may be incident to the work itself. 


‘In‘the same case, referring to the contention that illness and ini ae 


of means should be taken into consideration in determining. fhe 
matter of diligence, the court’ said: a 


But we. are inclined. to believe that his ilTness- is chee a circumstance which: . 
can be. taken into consideration at all. Like the pecuniary ‘condition. of a 
person, it is not one of those matters. incident to the enterprise, but: rather to 
the person. ‘The only. matters in cases of this. kind | which’ can be taken into 
consider ation. are’ ‘such. as: ‘would: affect any person who might be engaged in 
_ the: same undertaking, such. as the state of the weather, the ae of obtain- 
ing laborers, or something of. that. character.’ | 


No reason is assigned why, after ‘Auigust: 5, 1909, ‘the ‘Obispo. Oil , 


Company did not. continue to actively pr cascute the development — 
work on the claim, except its lack of means. It contented itself, | 


after. encountering financial difficulties, with securing permission — 


i from. the McCutchens to delay oper ations for a period of ninety — 


>. days, but it did: not even resume oper ations at the expiration of that 
time. It must be and is therefore held that this-case does not fall = 


- within the protection accorded by the pone. to the aforesaid act | as 


: a of June 25, 1910, as amended. 


The eaterial pais with. reference to The. teat s0- called. coe a 


tions. have been fully set forth but a review thereof and the expres- 7 
sion of any conclusion therefrom are deemed unnecessary, as the 


ar original and amended ‘applications must be rejected for the reasons es - 


above stated. But it must not be inferred that the procedure adopted _ 


oe by the applicant in this case is approved or condoned. Under the 


fae ‘solemn sanction of the oath of its agent, it set forth in its original - 
—- ‘application that its nett was based on. “i So- called Hawk location ae 
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> made Sy eight serie persons, Penk atter ie Gaveenmcit had eu 
_ proceedings charging that seven of these alleged locators were with- — 


- out interest, it answered that its right was, in truth, based on. aloca- 
tion made in 1900, by persons with whom it did not connect in the - 


abstract of title presented. in support of its original application, — 
and, at the. hearing, it admitted that six of the persons named as — 
"+ the locators upon-which its claim for patent was. based were with- 
out interest, “mere _instrumentalities,” and, after the Government Z 


* had proven. beyond dispute at the trial of the case that six, if not. 


seven, of the so-called Hawk locators were not eneficially inter- 
ested, it came forward with an amended application basing. its. 


Ai right to patent on the alleged location made in 1900 by persons. | 


whose names it did not disclose in its original application. In law 


_ _ the applicant was without right to submit and have considered, in : 


the absence of publication and all the other processes attendant 
upon an original application, this go-called amended application, 


ie, and, as a. matter of good administrative practice, such amended “ae | 


7 application would be rejected for the reasons above given, if it were : 
Pe: necessary to pass upon the question of its regularity. : 


-. The decision of your office of J uly 28, 1914, is, therefore, reversed, | ioe 
4 on the original and amended applications rejected. 3 


“Very: nee 7 | 
: | Cuar y Tarzacayy 


Co ommissioner. 
| April: 21, 1915. 


‘This cause having: been arte head before the ‘Commoner 


of the General Land Office and the First Assistant Secretary at the. . 
request of counsel for applicant, ‘to the end” that a final decision -— 


might be rendered without resort to the ordinary formal procedure, — 


the foregoing decision of the Commissioner, 3 is hereby. BDPTOves 2% 


: and saad . 
er A. Jor ONES, 


First Assistant eas 


a 


PACIEIC MIDWAY om C0, ET AL. 


Bo ees for ehenee of departmental seca of April 1, 1915, : 


(6444Z, D., 420, denied. by First Assistant nite fal J ae August 2 27, are : 


aes 
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“ROBERT L. ‘MORRIS. 
| Decided May 2 29, +1915. 


Nanrowar, ‘Horner Wiraprawat—Serrement,. 


Where one claiming to have been a ‘settler upon lands included within, a ae | 
“forest withdrawal was at the date of such withdrawal the proprietor of gat & 


more than 160 acres of land, and ther efore not qualified to. make’ a home- 


i stead. settlement, he had. no such settlement right at that. date. as wou! a fe es 


es except the land from the force and effect of the withdrawal; ‘and. by sub-- 


- sequently. reducing: his holdings to less than 160. acres, and attempting to. Nee 


comply with the law as: to. residence upon the land. claimed 1 by him, he can ee 
not Require any rights: as against the withdrawal. : aoe aes 


~~ 


hes estston Seoretary:. 7 
~The Department, on June 24, 1914, tendered: ean on. motion 


for rehearing, vacating its decigion of Mirch 21, 1914 (not reported) Loh ae ee 


oes, -and directing that a further hearing be. ordered. in this ‘ate relative — ei ; 


ie to the settlement claim of Robert L. Morris to the SE. 4, Sec.2,T. 
- 82:8., R12 W.,.W. M., , Roseburg, Oregon, land district, and partion. ae 


larly. as to his. qualifications under the homestead law. . ae 
_. These lands were. withdrawn. for forest. purposes Agar 29, 1908, 
and were included. ; in Siskiyou National Forest by proclamation of — 


October 5, 1906. Township plat of survey was filed December 13, 


| 1912. On October 21, 1911, proceedings were directed against the 


te claim of Morris that he had setiled on said lands during April, 1902, 


charging that Morris had not established nor maintained residence 


3 -. upon nor cultivated said. lands, and did not settle thereon in. gool 


faith prior to the withdrawal for forest purposes. Upon hearing oP 


ae "being had, the Commissioner found and held that Morris did not. — 5 


have at the date of the forest withdrawal such a claim.as to ‘defeat " 

the same. In the Department’s decision of March 21, 1914, it was 
held, without passing upon the question of settlement, that. ‘Morria;: | 
by his. own. admission, was shown to. have been: disqualified for some 


time’ prior to said hearing, by reason of being the proprietor of more. 


than 160 acres of land. Further hearing was directed, however, by 


said decision of June 24, 1914, in view of the indefinite none as _ 
- to the ownership by - Mortis of certain lands. : a 
Said further hearing has been had and the entire record has beat fs 
_ carefully reviewed and considered by the. Department. It is shown ~ 
by the testimony that. this. claimant i is one of six heirs of his father, 
Charles Morris, who died April 3, 1903, intestate, leaving approxi- 


mately 160 acres of land, subject to the dower cnfarest of his widow, 
~~. who died in 1907, without dower having been assigned to her, dough oO 
she appears to have continued living upon said lands with some of 
the heirs... “This claimant was entitled to a one-sixth: interest in his. | 


_ father’s. estate. No administration of sald. estate. “appears to. have: 
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: béen had, he and his brothers paying vie debts of the estate, enue : 


a ing. to $1, 000, without administration. He and two of hig brothers a 


- appear to hae: been engaged in the timber business and to have | 
acquired in their joint interest 160 acres of land on September 25 
1902, by purchase from a party who held a tax deed for that land; — 
and in February, 1905, approximately 226 acres of other lands, by 

| purchase. from. other. parties; also, in October, 1905, approximately - 


92 acres from another party. At the date of said forest withdrawal, 


October 5, 1906, this claimant, therefore, had a one-third intereat _ 


in 408.65. acres, or 136 22. acres, besides. a one-sixth interest. in his 


= father’s estate, amounting to. 26, 70 acres, or a , total landed interest | 
—_ at that. time of 162.92 acres. 
‘In addition to the foregoing ‘Atareets of the claimant, ‘there: was 


placed in escrow September 27, 1906, a deed to him and one brother 


of other lands, amounting to approximately 100 acres, which was not 


— delivered to Anes under the escrow until J anuary, 1913. In May, Sip 
1909, he.sold approximately vee acres, and in that and the three fol- — 


- lowing years inherited or purchased other lands, amounting in the 
aggregate. to approximately BT acres, and: sold approximately: 53. 
acres more. | _ 


The claimant had, by virtiie of his tax deed iGe. such proprietor- _ 


ship of the lands embraced in'the tax deed referred to as is con- 


oe templated by the homestead law. (Leath Vv. Pope, 41 L. D.; 387.) -— | 


Th the State of Oregon, where these lands are located, an unas-_ _ 


_ signed dower interest is not a legal estate in the lands to which such 
interest relates, and the nature of the widow’s dower interest is not 
affected by the fact of her occupation of the lands without assign-— 
_ ment of dower under that provision of the statute of the State (Sec. 
_ 7297 Lord’s Oregon Laws), allowing a widow so. to occupy the 


- lands in which she has a dower interest, so jong as the heirs, or 


_ others interested, do not object.. (Neal v. Davis, 99 Pac., 69.) 


se? ‘The Department has also held that one having a mere life estate — 


in land is not the proprietor thereof within the meaning of the — ; 


~~ statute declaring disqualified to. make homestead entry one who is a — 


_ the proprietor of 1 more than 160 acres of land (Siestreem v, aoe | 
43 L. D.,.200). 
‘It is ere fom as, (rehiay iat this claimant was the 


' proprietor, within the meaning of the law, of 162.92 acres of land, 7. 


at the date of said forest withdrawal, Ociebar 5, 1906, and was, 
therefore, disqualified from making homestead. vies nae without con- 
sidering the status of his interest under said deed placed in escrow 


oe September 27, 1906, which, under the general principles of law, 


would not be affective to pass the title until delivery out of the 


escrow. Under these circumstances, said forest withdrawal: attached — : 
3 to. these lands, notwithstanding this Lib may have settled and 
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_ The decision appealed from, as s herein modified, is affirmed. 


™ 


ROBERT te ‘MORRIS. 


| Motion for lisa oi departmental dsaaon ne ne 29, 1915, ec | Ae 
44D, D., 489, denied a First, Assistant ease Jones s November on 


oh 1915. 


INSTRUCTIONS. 
Tune 29, 1915. 


‘Reservation 0: oF. TIDE: Lamps. IN “ALASKA FOR THE Use. OF Nani: 


Neither the fifth proviso to section 10 of the act of. May 14, 1898, nor the act. | 
of June 25, 1910, authorizes the reservation of tide lands in, Alaska for the 


use of natives for. landing places. for canoes and. other water craft. 

| RIPARIAN RIGHTS oN NAVIGABLE WATERS IN ALASKA. ~ 

- A grant of lands bordering on or: bounded. by. navigable waters in ‘Alaska 
conveys to the grantee free and unobstructed : access to. such. waters. | 

ROADWAYS ON TIDE LANDS IN ALASKA. — 


A roadway built without. authority. across. tide. lands. in ‘Alankn: for the use 
~. and benefit of the public, may be permitted by sufferance to remain, so long 
as it is not detrimental to. ‘public ees and does not constitute . an inter- 


ference with navigation. 
RIPARIAN RIGHTS or NATIVES ON NAVIGARLE Wars; IN Ae ies: 


_ The rights of natives in Alaska to the use and occupancy of. tide lands is not eS 


23; ee upon one lands prior thereto, and aid withdra wale having: a 
attached, any subsequent. residence. or attempted. compliance with — 
law by. him on. said lands: was ineffectual to confer on him any rights — a 
in the premises; nor could his subsequent ownership of less than 160 ad 
. acres of land operate to invest: him with any. penis: as. aoe such ee, 
_ withdrawal. : 7 a 


different from the rights. of the public or of other riparian. owners; and | 
where such. natives: have placed structures. upon tide lands they may. be 


- permitted to remain, by sufferance or implied license only, so long as they eo 


eg ue not interfere with the right of. public navigation and are not nuisances. | 


: Commissioner Tallman, approved by. First A eitant Secretary 7 ones, 7 . 


to the Commissioner of E ducation. 


| This office i is in receipt: of: your [Commissioner of Haucation] letter e 
of October 2, 1914, with which you submitted five inclosures, one of — 


which was a letter from District. Superintendent of: ‘Schools, WwW. GQ. 7 


Beattie, dated at Juneau, Alaska, September 7, 1914, containing cer- : 7s. 
tain recommendations relative to the use of ihe tide lexida | in front of 


Le 


a the Auk Indian village. Referring to Mr. Beattie’s recommenda- __ 
a ae yous stated that you desire this office to advise you (1) whether. 
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or not itis. eee to reserve, for a. anaine place foe tes water orate. | 


. of the natives. of Juneau, the tract described by Mr. Beattie; (2) 
whether or not Mr. A. A. Gabbs, who appears to own a forty- -three 


foot frontage 1 in the native village, can control the tide land in front — 


 .of said frontage ; (3) whether or not the road which has been built Aa 


across the tide flats by the town of Juneau can, by sufferance, be per- 


mitted to remain; and. (4) whether or not the natives of the Juneau. = 


Indian village can be permitted to occupy that part of the tide flats © 


> lying between the line of high tide and the road me a been. built 7 : 
oe across the flats by the town of Juneau. ; 


_.. Mr, Beattie in his letter of ‘Sentaniber® 4 1914, areas to the _ 
 Seeretary of the Interior, referred to the fact that Special Agent. 
‘W. J. Lewis of this office had made an investigation relative to the 


: tide land conditions at-J uneau, Alaska. ‘This office is in receipt of — : 
- a report from Special Agent Lewis, dated at Juneau, Alaska, May -— 


_ 29, 1914, in which he recommended that a certain. portion of the 
a tide flats at Juneau be reserved asa landing place for the native 
Indians. Special Agent Lewis also submitted another report under | 
date of May 26, 1914, in which he set forth the facts relative to the 
building conditions. plone the water front at Juneau and the en- 
_ eroachments by certain persons by the placing of piling and. other 
structures upon the tide flats. On July 15, 1914, Chief of Alaskan — 
Field Division, A. Christensen, of this office, ‘eanemubted a-copy of 
a resolution signed by the President of the Council ‘and: ex-officio 


| Mayor of. Juneau, under date of June 19, 1914, setting forth the - 


necessity - for thé construction of a roadway over the tide flats and - 
“in front of the Juneau water front, and requesting the Department: 

of the Interior to permit the city to construct the same. A letter 
from the Governor of Alaska, addressed to the Secretary of the 
Interior under date of July 9, 1914, also accompanied the resolu- 
tion. In the latter letter it was stated that after careful investiga- 


tion of the statements contained in the above referred to resolution, — 
a the writer desired to recommend that permission to construct the _ 
roadway be granted, with the clear understanding that due and 


- ample provision should be made reserving for the Indians ee : 
, and egress for their fishing boats and canoes. 7 
_ Among the inclosures submitted with your letter of October 9, 
1914, supra, was a copy of a telegram from the Governor of Mnalen. 
_ dated August 21, 1914, in which he stated that the above referred to 


: roadway over he tide flats had been completed and in which he rece | 


‘ommended that Mr. Beattie be designated to look after the rights of — 


the natives, and a copy of a telegram addressed: to Mr. Beattie at - Ps 
x Jtmean, - ‘Alaska, by the Assistant. Secretary-.of the Interior, under 
~ date of August 24, 1914, designating Mr. Beattie to look after the - 


: rights of the natives in the matter of the tide lands controversy and 
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a directing ae to consi with the Governor of ‘Alaska’ and the Dis- - 
trict Attorney. | : | | | 


In: view of the. aon of this aren in eon to equities. © 3 ” 
- which may require consideration in the future, this office has given — 


careful consideration to the propositions contained. i in the questions... 


-. which you desire. this office to answer as set forth 1 in your ener’ a Pace 
eS ferred to letter. i - 
-» The shore or the foreshore. as: edesehihed in nthe. common law. ‘of “ 


England, is that ground w which i is between. the ordinary high water 
mark and low. water mark. In England the question of title to 
_ this area bordering upon the sea and. upon rivers where the tide ebbs | 


- "and flows, caused much controversy and was for a long period of 
time. not legally settled. Under the early English common.law the 
_- judges were inclined to hold that the title. of riparian owners ex- 
tended to low water mark. ‘That: holding was, however, gradually 

~ overruled until finally. under the tater English common Jaw the 

judges. established the doctrine that the title to the foreshore was 
e. vested 1 in the Crown, subject to certain public rights, unless the. ripa- 
_ rian owners could produce evidence to show that it had been acquired 


- by them under some grant expressed or implied. See Farnham on 


hee Waters and ‘Water. Rights, Volume 1, Chapter 4. The common law 
of England upon this subj ect which was adhered to at the time that = 
_ the English Colonies in America were established, was adopted and - 


at that time the later doctrine had prevailed. The common law of © 
oa _ England, therefore, has since been. adhered to. except in so far as 
it has been modified by the charters, constitutions, statutes, or usages — 


tt of the several Colonies and: States, or by the constitution and lawa 


of the United States. See Shively v. Bowlby, 152 U. S., 1. ‘Tt has | : i 
‘become the settled rule of law as laid down by the United States 
: Supreme Court that. upon the acquisition of territory the United — 


ne States acquires title to the tide lands equally, with the title to the - * 


upland; but that with respect to the. former the government. holds. 


. _ it only in trust, for the future States that might be erected out of — 


such. territory.” See Knight v. United States Land Association, 142 


- U. 8.5 188. “Having once rightfully acquired territory the United 


& ‘States under the constitution is. the only government which can 


| i: impose Jaws upon such territory, and it, therefore, has entire domin-— s 


; ion and sovereignty, national and municipal, federal and state, over. 


- guch territory, so long as it remains in a territorial condition. 


_ American Insurance Company v. Canter, 1 Peters, 511, 542. In this — 
| respect, however, t the United States, as has been said bo merely e 


~ holds the tide lands or foreshore as trustee for the benefit of the — ae 
__. future State or States afterwards to be carved. out of the territory. 
; Congress has, however, the power to make grants of tide lands when- 


ever it becomes necessary to do 80 | in.or ‘der to ) perform international : 
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Spliaubnnas or to effect the eect C such ian for ne pro- on 
notion and convenience of commerce or to carry out other public 


__- purposes appropriate to the objects for which the United States holds — 
_ such territory, but Congress has never undertaken to dispose of tide — 
. dands by general laws. Congressional grants of portions of the Pubes oc 
lic domain which border. upon the mean high water mark of navi-. | 


gable waters do not convey of their own force any title or right to 
the: lands below the mean high water mark, and they do not in— 


- anywise impair the title and dominion of the future State when it 


- ‘ghall be created. See. Wright. v. ‘Seymour, 69 Cal., 122; Weber ». | 
Harbor Commissioners, 18 Wall, 57, 64; and Mann ». Tacoma, Land ~ 


_ Company, 153 U. S., 273. When. the United States acquired the 
- Territory of Alaska. by purchase it. assumed undisputed dominion : 
_ thereover and became the owner of all of the lands therein. The - 


 provisions.of the general.land laws of the United States were not 
_ applicable to it and the settlers afterwards settling upon lands within 


that Territory acquired no title in the soil. By the act of May 14, _ 
1898 (30 Stat., 409), Congress extended the homestead laws to hee: 


. District of Alaska and made provision for the disposition of the | 
public lands therein ‘under certain conditions. It expressly stated, 
however, in the third proviso of section 2 of that act that no rights 
which should be acquired thereunder were to anyway impair. the 
title of any State or States that may hereafter be erected out of the 
~ District of Alaska to tide lands and beds of navigable waters, it 
_ being declared that the same shall continue to be held in trust by the 
United States for the future State or States which may hereafter be _ 
created. Said act did not, therefore authorize the disposition of the 
_foreshores or tide lands in Alaska, and without some express legis- 
lation authorizing the disposition of such lands the title thereto can- 
not be acquired. As stated above Congress may, however, dispose _ 
of the foreshores or tide lands if it considers it expedient to do so. 
Such has been done in at least one case. in Alaska. See the act of 
February 6, 1909 (35 Siat., 508), authorizing the disposition of tidal 
| Tand, on Gardova Bay. 

By the fifth proviso a section 10 of ies sh of May 14, 1898, supra, 


the Secretary of the Interior was directed to reserve oe the use of . | 


4 the natives of Alaska suitable tracts of land along the water front: ~ 


- of any stream, inlet, bay or seashore to be used for landing: as | 
for canoes and other craft used by such natives, | 


Your first question is whether or not it is feasible to reserve’ tor a a 


landing place for the water craft of the natives of Juneau the tract 


"af described by Mr. Beattie in-his letter of September 7, 1914, supra. s 


In reply to that inquiry I will state that if said tract can be reserved . 


i at all it must be reserved under the authority contained i in the. fifth . 


* | — of section 10 of the act of May 14, 1898, supra. 7 > tract | 
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"oS ; Bestel by. Mr. re appears to be a portion of the tide java area. eta 


in front of the Auk Indian village. The question relative. to. the | a 


ae authority of the. President to temporarily. withdraw lands in Alaska . * 


7 by virtue. of the aforesaid proviso, and: also by virtue. of the. pro- = eek G5 | 


visions of the act of June 25, 1910 (36 Stat., , 847), has previously been. < ee 
ee considered. by this office and by the Department of the Interior, In. 
-: a case involving the question relative to the authority of the Exec: 
tive to withdraw certain tide lands at Ketchikan, Alaska, forthe 9 
“use of natives for landing places for canoes. and gice: craft, a, _ques- ae ae 


tion similar to that involved in Mr. Beattie’s recommendation, this. | 


‘oftice took the view that. such authority had not been conferred by the, ae 


- provisions. of the fifth proviso of section 10 of the act of May | dass 
1898, or by the provisions of the act of June 25, 1910, supra, and on 
June 23, 1914 (D-29055), the First Assistant: Secretary issued. in- 


structions to this office in which its views were sustained. In view of - ; 
the above referred to holding, the proposed reservation suggested by. 


Mr. Beattie can not bé made. | 
- Referring to your second. inquiry, it appears, jeans. fo ihe: 
| fee ae statement of the law relative to the extent of the boun- 
_daries of a riparian owner: with reference to the foreshore, that said - 
A. A. Gabbs has no proprietorship i in the tide lands situated in front 
of his property. Under the law. of littoral ownership, however, as it 
exists in the Territory of ‘Alaska, a. grant, of Jand bordering. on. or. 
bounded by navigable waters. conveys: to the grantee a. Tree. and t un- - 
obstructed access to. such waters.. a 
- It is to be inferred from the context ae Mr. Beattie’ S pee nat 


fhe road referred to by you in your third i inquiry is a public benefit. ie | 


- The question of whether or ‘not said road. may be permitted to re- ic : 
main by sufferance gives rise. to the consideration of the manner by 


which structures erected upon tide lands may be authorized. By the 
law of England every building or wharf erected without license be. 
low. high water mark where the soil is vested in the. Crown, is 4 ‘pur- : ees 
-..-presture,. and may at. the suit of the King either be demolished or be 
seized and rented for his benefit if itis not a nuisance to navigation. *. 


- In America the governments of the several Colonies, witha view to 
induce persons to erect wharves for the benefit. of navigation. and) 3) 
commerce, early allowed to the owners. of lands. bordering on tide | ne 
‘waters greater rights and privileges in the shore below high water 


mark than such owners had enj joyed 3 in England, but the nature and. Be ga 


ae degree of such privileges differed in the different Colonies and. ‘ine oe 


; some were created by. statute while in others they rested upon usage ae as 


pe only. While it seems to be the general rule in the United States that ee 


a buildings and . other obstructions can be erected. on tide lands below co. 


- — high water mark only by license of the United States or the State, Ae sete a 
a ead yet it it ee seems s that at an n early date in the United States = ee Ga 
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| re to use ‘the tide lands of the Territories, provided that ae use 


te did not interfere with public right, was implied. Such use, however, 
-. must be incidental or subordinate to public use and right and should 


_... the use under the implied license become detrimental to. the public oe 
-.- tse it would thereupon be deemed a nuisance and the government, in 
the capacity of trustee, could compel the removal or abatement of — 
the same. If the structure interferes with navigation a riparian a 
owner whose right is interfered with in‘addition to his common right: 
_ - as one of the public, has also a private right which entitles him to 
- Iaintain an action to restrain interference with the right of naviga- _ 
_ tion and upon the same principle in. the case.of a nuisance to maintain ~ 
an action to compel the abatement of such nuisance. It has been said _ 
oY that great inconvenience ‘often results from the retention of the title. _ 
to the shores of navigable waters in the public’ because the public can-— 
- not place structures upon the shore to the injury of the riparian . 
owner and. the riparian owner. cannot place any: structure there be- 
- eause he does not own the land. The maintenance of structures upon — 


. tide. lands in the absence of public grant must be, therefore, by 
 sufferance and not by right. See Marcy v. Darling (8 Pick., 283). 


‘In view of the foregoing I am of the opinion that since the above 


referred to road is for the use and benefit of the public, the mainte-' 


nance of it may be permitted by sufferance, so long as there shall be 


no complaint made to the effect that its maintenance constitutes an 


“interference with navigation or is detrimental to public rights. 


In reply to your fourth inquiry, I will state that I am of the 


i opinion that the: rights of the natives of the Auk Indian. village at 


Juneau with reference to the use. of the tide’ flats do not. differ from 


| the rights of. the public or of. other, riparian owners. ‘The courts ~~ 


of the United States have been more liberal. than the English courts. 


with reference to their interpretation of the rights of riparian © 
owners to. the use of tide lands. It was said i in. the case of Tllinois 
_ », Illinois.C. R. Co. (33, Fed., 7 30) that a riparian owner has the right 
by virtue of his ownership i” connect his shore line by artificial con-- 


- nections with outside navigable water subject. to such regulations: as 


— may be established by statute, and it has been quite generally recog- 2 


nized throughout the United States that riparian owners, as mem-. 


ae bers of the: general public, have a right to utilize the soil of tide ae 


: lands for the erection of such wharves and piers as can be placed — 


> Papas thereupon without i injury -to the rights. or the public. See Angell on 
. ide Waters, 127, 152. The erection of private wharves and piers is, edieaes 
ob 2 however, regulated by the statutes of. the several States, and. wher a : - 
- there has been no statutory regulation. pertaining to the subject the 


- ‘maintenance of such wharves. and piers. can | be pee only. By re 


Se sufferance ¢ or r by an implied license. 
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‘The nantes ae ihe Territory ‘of Aes Have pide i ae -ques- : 


ee tion. in a number of cases, and. according to the tenor of the samea 

riparian owner has. a right to build a wharf upon tide lands in - 
-~ front of his property. See Sutter e¢ al. %. Heckman e¢ al. (1 Alaska = > 
Reports, 81), Lewis v. Johnson: ie Alaska Reports, 529), and. Pacific = 


oe Coast. Company v. McCloskey (3 Alaska Reports, 77). A. number of eat 


| ons cases have arisen in which the. courts have granted. injunctions pre- - 
venting the obstruction of such right. of access. See Dalton v. | 
Hazelet (182 Fed., 561). See also Decker v. Pacifie Coast Company eee Se 


(164 Fed., 974)-in which the issuance of an injunction was denied — a 


for the. reason that it was not clearly: shown that the obstruction | : 
- complained of interfered with access of the riparian owner. Ji 
structures have been erected upon tide lands in Alaska, the persons oe ee 
~~ erecting the same cannot. thereby obtain. any: vested interest in such ©. 
tide Iands, since those lands are held in trust-by the United States 
a ts ‘for the future State and no prescriptive right or title can be acquired so 
against it to such lands. Batter . “Heckman, Pipe, and Lewis - ee 


| Johnson, supra. : : 
~ The right. of: littoral owners ie. erect oueais wharves! in . front af 


oe their property is, however, at all times subject to a limitation, that at oe 


S is, that such wharves shall not interfere with the right of naviga- . 


~~ tion. The limitation usually offsetting the right to construct wharves _ a * 


and: piers is- based. upon. the ground that the wharves and ‘piers. Uns . - | 


tn reasonably interfere with the right. of public navigation and are, — . 


therefore, nuisances, but a wharf is not. per sé a nuisance and. his 


order to abate it, it must be shown. to be such.. See Yates v, Mil- oe 
- waukee (10 Wall., 497). -In the majority of. cases. involving actions. 52 
for the abatement of wharves, the request for removal on the ground 


- that the wharf is a. purpresture merely and an unlawful encroach- — pee 


ment. upon ‘public property, is usually denied and the issuance ofan 
' injunction compelling. the abatement i is usually dependent. upon. the | 
: answer to the question of whether or. nO the: structure constitutes que 
s ; nuisance. 2 | i 2 a 
As set forth above, Cae cndoibiedigt has ihe power i ny Ae 


: - disposition: of tide lands: of a. Territory before such’ Territory shall” 


have become:a State. On. December. 23, 1913, H. R. Bill No. 11247 ere 
was introduced in. Congress. by Mr. “Wickersham, Delegate from 


ee Alaska. That. bill proposed to authorize the survey, platting, dedi- a 


ie cation, sale and. rental of the tide lands and the harbor area in front | 


'- of the town of Juneau, to. the. end that the town might erect and = 

+ maintain wharves, docks, warehouses and other aids to. navigation. nae 

Bee oe Upon request the Department of the. Interior submitted.a report to 

~. the House Committee on Public Lands approving the purpose of = 
“the bill, but recommended: that. the War Department. should be con: 


: sulted as the ‘furisdiction + in the establishment of harbor lines: and . ae ee 
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a aiproverenls 4 is conferred by statute upon the. Secretary of War. ake 
_ The 63rd Congress adjourned without taking action upon the bill. 
- ~. Tt. may be that a. similar bill will be introduced during the next 
- Congress or during some subsequent Congress. Legislation such as. 


- the above referred to bill proposed to make may probably prove in 


the end. to be the best: remedy to prevent untawful encroachment — 


” upon. the tide lands referred to. herein. 


| STATE OF IDAHO v. ROBERSON. 
* 3 | Decided August Uy 1915. 


- SURVEY ON” Application Panremancn ‘Rica —Hosesreay. Nrey. | 


_A homestead entry allowed for. lands withdrawn and surveyed upon the appli- ae 


a —eation of the State of. Idaho under the act of August. 18, 1894, prior to: 


expiration of the sixty-day preference right period accorded the State by 


“that act within which to make selection, attaches at the expiration of that 

_. period in the absence of a valid seléction of the lands by the State; and Sa 

| the subsequent ratification by. the State. legislature of an’ invalid selection ; 

- made within. that period has no retroactive effect, to impatr the rights of the 
| entryman.. | a , E 8 


Jonzs, First ee Beoretary: ergs ee 
The State of Idaho, in its’ appeal from he een Penden ad- 
verse to it by the General Land Office on October 27, 1913, contends. 


: that it has-a right to the S. 4 SE. 4, Sec. 25, T. 41 N., RB. 4B. , lot.4,. 


Sec. 30, and lot 1, Sec. 31, T. 41 N., R. 5 E., B. M., under its: choo! 
7 indemnity lieu seléction: lists, Lewiston 02844, 02907, and 02980, 
presented August 27, 1909, superior to the right claimed. by Wallace 
-C. Roberson under lie homestead henley Lewiston 0267 0. made July 
8, 1909, for these lands. | 
The State bases its claim on an ailemed preference ment seed 3 
under the act of August 18, 1894 (28 Stat., 372, 394), under which it» 
on March 15, 1899, and July 5,.1901, presented: its applications for 
the survey Gf the townships 4 in which these lands are located. The 
withdrawal of these townships by the Commissioner of the General 


“Land Office on March 29, 1899, under the State’s first. application are 
ineffective and nanfepped: no. rights on the State, for the reason. that. _ 
the notice required. by that: act. was-not published (‘Thorpe et abe V.- 


: ‘ ee State of Idaho, 43-L. D., 168) ; but. under the State’s last. application — Sans 
a withdrawal was made on J anuary 20, 1905, which became effective. 


OS On: that date (George A.. McDonald: v. Nerthern: Pacific. Railway ) 
Company ez. al., D-18548, unreported). “The selections in question, 


-~ although made an sixty. days after the date-on which the town- 


a ship plats:were filed, July 1,.1909, were made without. the author ‘ity. - 


- . or-sanction. of the State of cee (Balderston v. Brady, 107 Pac, - 
so $98) it, being: held i in the cited case that selections: so ) made § 4 ‘were ad 


- DECISIONS RELATING TO THE PUBLIC LANDS. on, 449 eo 


s sci and of 3 no effect, having heen made in ihe face of the consti: | 


tution and laws of Tan ho: ” until they were ratified and confirmed’ me ae 
-. by the act of the legislature of that. State approved . February Bye 
: 1911 (Rogers v. Hawley et al., 115 Pac.; 687). That act “had no re- 


 troactive effect and. in nowise . impaired the. rights. of (entrymen) — | 7 8 
bona fide settlers upon the land whose claims had attached long be- gee 


| fore.” (Thorpe e¢ al. v. State of Idaho, 43. i: D.,.168, 171.) 


No valid selection. list having been presented an the oo 


ce scribed preference- right. period, ‘it must be held’ that. Roberson’ ge: oe 


3 _vights under his entry attached at the expiration of that Period and ua 


are now superior to the claims of the State. . 


The State urged in its appeal that ‘Robatson’ S entry. aes: ee de oo 


feat its selections; because the entry was made at a time when the 
- lands entered were within a national forest; that the entry was 


therefore void until it was confirmed by ihe: act. of Congress ap- as 


proved’ March 3, 1911 (36-Stat., 1084), which was after the State’s 
selections had attached upon. than being. confirmed. by the act. of | 
the legislature approved February: 8 of that year. | 

This conclusion is based on an erroneous assumption : as to vite 
validity. of Roberson’s entry, because that entry was not in fact 
erroneously allowed and -needed no confirmation, it. having been | 

allowed under the act of June 11, 1906 (34 Stat., 233), which ex-: 
- pressly authorizes homestead entries within national forests. 

The. decision appealed from is,. for the reasons given, hereby 
affirmed, and the State selections in. question. will be- rejected: as to 
the tracts above mentioned. ‘The: action. here taken. Is not. to be — 
construed as in any way. sanctioning or recognizing the - validity 
of. the State’s selection.of the lands not involved in this: case, and: 
all questions involving its valiaity, will be pee considered when 
it is submitted for approval. : 


"NORTHERN. PACIFIC. RY, co. vs HEWITT, 
ee : Decided August 18, 1918. | 


Noprainen PACIFIC ee ere ‘OF Tt ULY 1 1898. : —_ 
Where. the conflicting claims | of a. settler and the Northern: Pacific Railway 


. Company to a tract of land were finally adjudicated’ by. the land. depart- - 
3 ‘ment. in favor. of. the settler and patent issued to him,. prior to the. act of 


- | July. 1, 1898, and the company had. prior to. that date disposed of: all: its 
| interest. in the land, a suit in court on behalf. of the purchaser, involving 


a the conflicting claims to the land, pending at the date of the act, does: ‘not. —o 


pring the case within the purview of the act and entitle the company to ~ 


adjustment thereunder after final determination of the matter by the = 
“court in favor of the settler; but in such case the company is. releg ated. to 


7 its. or dinary right of indemnity to make up such wS 
: 4681". —VvoL 44—15—29 | : 
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. Tox, First Assistant Seoretary : | | 
The Northern Pacific Railway Gopi appealed Rese decizion 


a of the Commissioner of the General Land Office of September 30, © _ 
1911, denying its application under act. of July. 1, 1898 (380 Stat. — 
"B97, 620). for adjustment of its claim to NE 3 , See. 13, T. 132.N., 


R. BT W., Fargo, North Dakota. | | | 
_ The land i is in indemnity limits of grant - N Pan Pacific Rail- | 
_ road, now Railway, Company by act of July 2, 1864 (13 Stat., 365), 
and was selected March 19, 1883, rearranged | October 12, 1887, and 
February 93, 1892, canceled and case closed November 5 1894, for 
prior claim of Fred Hewitt’s preemption cash entry, No. 19629, 
- wherein settlement was alleged J uly 10, 1882, and was patented June 
22, 1895. At a time not shown in the land? office: record here, said 


In the brief to have been July 10, 1895, suit of ejectment was brought | 
by one Schultz, purchaser pou the railway company, in the State 

» courts, N orth Dakota, to: recover possession and title from Hewitt, — 
wherein’ Schultz recovered judgment in the State Supreme Court: me. 


a “May 27, 1898 (76 N. W. Rep., 280). Hewitt sued out a writ of error. 


‘to the Supreme Court of the United States, and ultimately Hewitt’s — 
title was established, J anuary G 1901 (Hewitt v. ne 180 u. 8. | 
139). 
_-: The atesenns involved 1n fia case is an important one, omnes 7 
7 whether the Northern Pacific Railway Company has a right of ad- 


; _ justment under the act of July 1, 1898, respecting a tract within its 


indemnity limits to which it had been as early as 1894 held by the 
Jand department to have no right, title, or. interest ; which tract was, 


_ during: the following year (1895) patented to a eibler: whose claim 


was held to be superior to the claim of the railroad. - Prior to the : at 


passage of the act of 1898 the railroad company had conveyed. its 





is right, title, and interest. in this land to another, who had begun a : ae 


a . suit against the Gover nment’s patentee i in order to enforce his claimed 7 he 4 


right under purchase: from the railroad, which suit was prosecuted _ | 


after the passage of the act of 1898 to the ‘Supreme. Court of the 


- United States, resulting i in a decision sustaining the land department ee 


in patenting the land to the settler. 


The Commissioner of the General Land Office held that this tract So 


was not. subject to adjustment under the act of 1898. qr agree with te 

the Commissioner, and my reasons therefor are: i 
1. The object’ of the act of 1898 was to settle siting eee 

and avoid vexatious litigation through adjustment upon principles : 


Ve ~ deemed just and consistent with the rights of all concerned—the _ 


_. Government, the railroad grantee, and individual claimants. Hum- 
- bird 2. ‘Avery (195 U. S., 480, 499). - | : 
. 2: This was a settled controversy in the land departinent Jong | 

| pLOe to me paseeee of the act of 1898, resulting in the issuance of - 
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| the patent: of the United States to the settler, which was held tobe.’ q 
‘a superior claim to that. asserted. by the railroad en under its a 


- indemnity. selection. — be 
8. This claimed right to adj acenionts) is not eatin és spirit of 


_ the act of 1898, for clearly the purpose of the act of 1898 was to - 


> avoid controversy in the courts and this controversy was carried 

~ on after the passage of the act of 1898/in disregard of its provisions. aay 

Ed ‘By the specific provisions of the act of 1898 the railroad grantee, pa A SR ae 
. or its successor in interest, shall “not be bound to relinquish lands: ¢.. > 

| : sold or- contracted by it. ” As this land, or all the interest that. the . Reha 
- company had in it, had been sold as. early as 1895, it. would seem. 
that the: facts of: thie case bring it within, the exception to the. act tof | 

. 1898 and that the act has no operation thereon. gs 

_ 5. It is suggested that as the railroad title. failed, Schultz had a 


right of action against the railway company to recover the money — 


paid in purchase of the title, and for that reason it is suggested that — 4 


the railway company should. have the right. of adjustment under the — 
act of 1898, to, presumably, recoup its losses. I do not understand — 


that it was-at all the purpose of the act of 1898 to enable the railroad - 


company to recoup losses, except those losses: that were occasioned by. 


its surrender in favor of the Government transferee under the act. 


Certainly it was not the design of the act of 1898 to enable the 
railroad. company to recoup losses it might not: otherwise antisty 
under the terms of its grant. | as | | | 

To my mind, the present peipeth an oe the rallrhy company is 
- without legal. foundation, To recapitulate: It. had a controversy in. 
the land department, where it lost; whereupon the land was patented 
‘to a settler.. This occurred many years before the passage of the 
act of 1898. In furtherance of its transfer of its interest in the land, 


a suit was brought against the Government’s transferee. By the ao 
_. terms of the act of 1898 the railway company | could. not be forced ek 


to make adjustment of this tract with the settler because of the sale . 


thereof by the company, and had the purchaser won out he could... 

have. dispossessed the settler, depriving him of the very fruits that. fo. a 
the act of 1898 was designed to protect. him in. Failing to have the = 
~ title of its purchaser upheld, the. company now appeals to. the. Depart- a 


ment to be allowed to adjust. In other words, to give it a tract— 


another tract—of land. for which. it has given. nothing” under the a _ 


act of 1898, and that the only reason that can be suggested therefor | - a 


is that it has to return to the purchaser the money paid in consum- 
mation of the purchase, after the Government had determined that no. 


title existed. This it might have been forced to do in any. instance =. 
of sale where. its title failed and I. can not see how this fact can in - 
 anywise affect. the solution of the question at bar. If it does, then - weeks 

| Ea the act was one ® entirely i in favor of the railr oad company and” _ 


; . # 
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its ena intended to be sriahdad to the settler, namely, the aiehe to 


retain his tract without forcing him to an expensive controversy: in 
the courts, is entirely dissipated. Pak i 
The decision appeplee from 4 is affirmed. 


ae: 


‘NORTHERN PACIFIC RY. 60. v. “HEWITT, 


“Motion. for tehearine of departmental. aecicion of Aupust 18, 3 1913, a 
44 LL. D., 449, denied oe First Assistant i cocetery Jc ones December a 


Beir 1915. 


—— 


OPENING FORT BERTHOLD LANDS, 
By THE 5 Prusipent OF THE Unrrep Srarzs, a : 
“A PROCLAMATION, 


er to the ee vested in me i the act of Gita 
approved. June 1, 1910 (386 Stat., 455), as amended. by the. act ap- 
_ proved August 3, 1914 (38 Stat. 681), I, Wooprow Wuson, President 
of. the United States of ‘America, do hereby. proclaim that all the 
lands in the. Fort Berthold Indian Reservation, in North Dakota, 


which on account of their containing coal, were peserved from allot- | 


“ment and other. disposition under the ioreeid act of June 1, 1910, 
and which, under the provisions of the aforesaid act of August 3, 


1914, age been classified as agricultural. lands: of the first class, 


| agnciledral lands of the second class and grazing lands, shall be 


- disposed of under the. general provisions of the homestead laws and’ 
of said acts of Congress and be opened to settlement and entry and — 
~ be settled upon, occupied and entered in the following manner and : 
not otherwise: Provided, That patents issued for such lands shall — 
- contain a reservation to the United States of any coal that such lands — 
may contain, to be held in trust for the Indians belonging. to and. - 
having tribal rights on the Fort Berthold Indian Reservation, but: 
any entryman shall have the right at any time. before making final — 
proof of his entry, or at the time of making such final proof, to a 
hearing for the purpose of disproving the classification as coal land — 
of the land embraced in his entry, and if such land is shown not. | 
to be coal land a. patent. without reservation shall issue: ‘Provided. ; 
Further, That homestead settlers may commute their entries under 
. Section 2301 of the Revised Statutes by paying. for the Jand entered a 
-at the appraised price. Ns 


: 7 


1. All persons qualified to make a “homestead. at for | quads | 


aed may; on. and after oe 18, 1915, and prior r to and including Octo- xe 
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os = 30, 1915, i nee ; thereafter, present to eo ohn McPhaul, Sucre: : 


oO tandent of the opening, in person, or to some person. designated by . -. 
him, at the cities of Minot, Bismarck or Plaza, North Dakota,. sealed 
E envelopes containing. ‘their applications for registration, but noen- 

| velope must. contain more than one application; and no person can. 
“present more than one application in his own behalf and one as agent 


for a soldier or:sailor, or for the widow or minor orphan child of a : 


- goldier or sailor, as ee provided. . 


2. Each application. for. registration made show the epoliceal’s 7 

_ name, postoffice address, age, height and weight, and be sworn to by 
him at Minot, Bierce or Plaza, North Dakota, before some notary es 
public designiated: by the Superintendent. : a 


8. Persons who ‘were honorably. discharged after. ane days? Peed 
service in the Army, Navy or Marine Corps of the United States dur- 
_ing the Civil War, the Spanish- American War, or the Philippine In- — | 
- surrection, or their widows or minor orphan children, may present. 


their applications for registration either in person or through their — 


* duly appointed agents, but no person. can act as agent for more than 
one such applicant, and all applications presented by agents must be et. 
- signed and sworn to by them at one of the places named and i in the 


same manner im which other te aaraass must bes sworn to and pre- 
| sented. 7 


be Beginning at 10 o'élock: a.m. on Novenibar 4, 1915, at the said ae a 
city of Minot, and. continuing thereafter from day to a Sundays oie o 

excepted, as long as may be necessary, there shall be impartially taken. ~ 

_ and selected indiscriminately from. the whole number ot envelopes so 


: presented such number thereof as may ‘be necessary. to carry the pro- 
visions of this Proclamation into effect, and the applications for regis- 
‘tration contained in the: envelopes so selected shall, when correct in. 
form and execution, be numbered serially i in the eees in which they _ 

are selected, beginning with number one, and the numbers thus as- 


signed shall fix and control the order in which the persons named — - 


therein may make entry after the lands shall become subject to entry. 
«5. A list of the successful applicants, showing the number assigned. 
to each, will be conspicuously posted and furnished to the press for 


: ‘publication. as a matter of news, and a props notice will be promptly. — 


~ mailed to each of these applicants. 


6. Beginning at 9 o’clock a. m. on May 1, 1916, mul continuing, —— 


| thereafter on. such dates as may be fixed by the Secretary of the In- 


_ terior, persons holding numbers assigned to them under this Procla-. 
| mation will be cet to designate and enter aa tracts they. desire a 
-. as follows: Oe 
-. When a person’ s name is called, he must at once select the tract ie - 


es ee to enter and will be allowed ten: days following date of selec- 
a tion to complete entry at the land office. During such period, b he must 7 
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file his Reread application at the iond office, accompanying he 

~ same’ with the usual filing fees and commissions and in addition 
_ thereto,- one-fifth of the appraised value of the tract selected. To 
~ save. expense incident to an additional trip to the land and to return — 
to the land office, he may, following his selection, execute his home- _ 
stead. application for the tract selected within the land district and 

file same in the land office, where it will be held. awaiting the payment 


_of the fees and commissions and oneé- -fifth of the appraised value of Fu ; 
the land. In that event, the payment must be made within the ten - 


_ days following the date of selection. Payments can be made only in 


% cash, by certified checks on national and state banks and trust com- 


"panies, which can be cashed without cost to the Government, or by = 
- postoffice money orders made payable to the receiver of. the land: — 
. office. These payments may be made in person, through the mails — 


or any other means or agency desired, but the applicant assumes all 
responsibility in the matter. He must see that the payments reach 
_ the land office within the-ten days allowed, and where failure occurs 
in any instance where the application has been filed in the land office 
without payment, as herein provided for, the application will stand 
| re] jected without further action on the part of the local officers. 

‘In case of declaratory. statements, allowable under this. opening, the 
same course may be pursued, except that the filing fees must be paid 
within the ten days following date of selection, the party having six — 
months after filing within which to complete entry. Soldiers. or 
sailors or their widows or minor orphan children. making homestead 
entry of these lands must make payment of fees, commissions and 
purchase money as is required of other entrymen. _ a 

The purchase money not required at the time of entry. may be paid 
in five equal installments. | These payments will become due at the 
end of two, three, four, five and six years after the date of entry, un- 
less commutation proof i is made. If such proof is made, all the un- 

. paid installments must be paid at that time. Where three-year proof 


| . is submitted, the entryman may make payment of the unpaid install- 


2 ments at that time.or at. any. time before they become. due and final 
| certificate. will 1 issue, in the. absence of objection, upon such payment a 


oe being made. If any entryman fails to make any payment when it be- _ 


comes due, all. his former payments will be forfeited and his entry 
will be canceled. - 7 a , 
7 No person can select more e than one tract or : rene more than 


+ one application to enter or file more than one declaratory statement, 2 


in his own behalf. 
8. If any person fails to designate the tract he desires to enter « on. 


the date assigned to him for that purpose, or if, having made such a — 
. designation he fails to perfect.it by making entry or filing and pay- 


~~ ments as herein eee or if he presents more than one - applica; 


: 8 


"DECISIONS RELATING TO THE PUBLIC LANDS. 455 < | 


ey Bont for registration or presents a an application i in any other han’ hiss oe 


: true name, he will. forfeit right to make: entry or r filing under this. : ; 
~ Proclamation. he 
. 9. None of the lands a to entry under this Broelamatan Kall a 


es beconie subj ect to settlement or entry prior to 9 o'clock a. m. on June 
1, 1916, except in the manner prescribed herein; and all persons are 


= naiianished not to make any settlement prior to that hour on lands _ . 


_ not covered. by entries or filings made by them under. this Proclama- oy 


- ‘tion. At9o clock | a.m. on June aL; 1916, all of said lands which have. | 


not. then been: entered under the provisions of this Proclamation will = 


become subject to settlement: and entry under the general provisions 7 
o the homestead laws and the aforesaid Acts of Congress. | 


10. The Secretary of the Interior shall make and prescribe sie - 


sales and regulations as may be necessary and proper to carry. the 


_ provisions of this Eocene and of the said Acts of Congress into - 


full force and effect. | a 

In Witness Whereof L ie hee cet my ‘hand and caused the _ 
seal of the United States to be affixed: - 

Done at the City of Washington this eer day. of ee | 
ber, in the year of our Lord one thousand nine hundred and fifteen, 
and of the Independence of the United States the one » hundred and 
‘fortieth. | ms 
CF Wooonow Warsow, | 
Tena] oe 

- By the Po dene? 

‘Fravx L. Poe bi aero 
ene ey, of State. 7: 


OPENING FORT BERTHOLD LANDS, 


a “Reeutations. 


‘Dadaennee OF THE Inrerr0R, 

GENERAL | Lanp OFrrice. | oe 
, - Washington, dD. 0. "September 2 a1, 1916, 
Sonn McPuavn, a ae 
_ Superintendent of Opening. and Bile. oe Indian Reser Boe 


‘Gey ‘Pursuant to the Proclamiation of the President issued. Septem- _ 


_ bee 17, 1915 [44 L. D. , 452], for the opening of certain classified lands 


“ ? within the Fort Berthold Indian Reservation, in North Dakota, the re 2 = 


following: rules.and regulations are hereby prescribed: 


nak Applications for registration and powers of attorney. for the | ms 


2 appomenent of cag by soldiers or sailors or their widows 0 or minor 
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- ; orphan children must be made on Sight forms. prescribed by the Su- : 


— perintendent. 


2. No notary public shall be aiconaed for the purpose: of gai 
7 ‘istering oaths to applicants for registration who was not appointed. 


| prior to September 1, 1915, and on that date a resident of the county. ; 


in which he shall met, and the Superintendent is hereby authorized a 


- and directed to prribe such plans, rules and regulations governing | 


_ the action of such notaries public and in relation to the Fee eieauon £3 
as may in his judgment be necessary. 3 
8. Envelopes used in presenting applications toe eaten 


; ~ ghould be three and one- half inches wide and six inches long and 
they must all be plainly addressed to “John McPhaul, Superintend-. 


# _ ent, Minot, North Dakota,” and the words “ Rapistration Applica- = 


tion ” must. be plainly written or ee across the front and at the 


~. left-end of the envelope. . 


- 4, Blank forms of application for ca a and aac en- 
-velopes to be used in forwarding applications to the Superintendent 
will be furnished to each applicant by the Superintendent through 
the. notaries public before whom the applications must be sworn. | 
Blank powers” of attorney to be used by soldiers or sailors or their 
widows or minor orphan children in the appointment of agents may 
be obtained from the Superintendent at Washington, D. C., prior 
to October 15, and after that date from him at Minot, North Dakota. | 
“. No aieelone should contain more than one application for regis-- 
tration or contain any other paper than the application. | Proof of 
naturalization and of military service, and other proof required (as. 
in case of second homestead entries), will be exacted before the entry 
is allowed, but should not accompany the. application for registration. 
6, As soon as the Superintendent of the Opening receives an en- 
--velope addressed to him with the words “ Registration Application ” 
endorsed thereon, he will (if such envelope bears no distinctive marks. 
or words indicating the name of the person by whom it was pre- 


. sented) deposit it in a metal can set apart for the reception of such © 
-- envelopes. The-cans used for this: ‘purpose must be so ‘constructed as 


to prevent envelopes deposited therein from being removed there- a 7 
from without detection, and they must be safely guarded by repre- — 


_ gentatives of the Government until they are publicly opened on the fy oe 


day when. the selections authorized by the Proclamation are to be. 
made. All envelopes which show the name of the person by whom 


they were presented will be opened as soon as they are received by the | 


| Superintendent, and the i ate therein. will be returned to the _ 


oe i) aes 


7. On ae 4, 1915, the cans sguithine ie vapolieseons for 


A registration will be publicly opened and all envelopes contained. 


7 therein will be thoronalty mixed and distributed preparatory t tothe 
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: saidchion: hd numbering thereof in the manner - directed Dy said é 
, Proclamation. 3 | . | fe 
8. Numbers will not. he amioned to a. Pelee: stenbee of ‘persons: | 


~ than will be reasonably necessary to induce the entry of all thelands  —— | 


4 subject to entry in said Reservation under said. Proclamation. The . 


ae : applications for registr ation presented by persons to whom numbers : S 
are not assigned -will be carefully. arranged and inspected, and if itis 


found. that any person has presented more than one application for — 


_- registration in his own. behalf and one application as agent, or. pre-e | 
- . sented his own application i In any- other than his true name, or in any | 


- other manner than that directed by said Proclamation, he will he -_ 


denied the right to make entry under any number assigned to him. - 

. 9. When an application for registration has been selected and num- — 
bored: as prescribed by said Proclamation, the name and address of 

the soplicait and the number assigned to him will be publicly an- 


nounced, a the apphicauion will be filed 1 in the order i in which it was: el 


numbered: | 7 | 
10. All selected (npiteatiens. alee are aoe correct in fern and: 
execution will be stamped “ Rejected—Impertectly peas ” and 
_ filed in the order i in. which they. were rejected. 
* 11. Notices of numbers assigned will be promptly mailed: to all 
persons to whom numbers are assigned, and to the agents, in cases 
where numbers are assigned to soldiers who registered by agents, at 
the postofiice: address. given in their applications for registration, but 
ho notice whatever will be sent to persons. to whom numer are not — 
assigned. — | | 
12. Notice of ine fine ad laa of ane entry, wil be nated 
to such number of persons holding numbers: as. may be. reasonably 3 
hecessary to induce the entering of all the lands desirable for entry. 
13. Persons who receive notice of their right to make entry must 
‘select and enter the tracts they desire when their numbers are called, 


as follows: Numbers.1 to 50, inclusive, on May 1, 1916; numbers 51 - a 


to 100, inclusive, on May 2, 1916; numbers 101 fie 200, scclusiee, on | 


_.». May 8, 1916;-and so on, at the rate of one hundred on each succeeding” 

~o- day, Sundays and legal holidays. excepted, until” the persons holding 

_ the first one thousand numbers have been given opportunity to make = 
their selections, and after that the persons holding numbers above  =—s—| 


one thousand as similarly eppesy at the rate of one hundred and | 
fifty daily. | | - 
— 14, All entries must, as fat as peste, aries ae eae figed 


-and appraised as one tract, and no applicant will be permitted to 
7 omit any unentered part of a listed tract from his application and in- 


clude therein, in lieu thereof, part of another or. different listed tract; i 


but where a listed tract embraces less than a quarter. section, it. mad: 
part of another and different listed. tract may be embr aced in the — 
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| saine entry. “Tn cases where an applicant ee to enter Joss nee a. 
quarter section, he may apply for any legal subdivision, or subdi- ~ 


visions, of a listed tract, and where part. of a listed tract has been’ - 


entered the remaining part and part of another adj acent listed tract | 
may be embraced i in the same entry. ~ | as 

15. If any person who has. been assigned a Habe Sabi hne him) 

: to make entry fails to appear and make his selection when his name is 


called, his right to select will be passed until after all other applicants ie 


-assigned for that day have been disposed of, when he will be afforded 
‘another opportunity to make his selection on that day. If any person. — 


ee fails to make his selection on the date assigned to him for that pur- - 


: pose or if having made a, selection fails to perfect it by making entry © 


_ or filing and payments, as required, be will be deemed to have.aban-. 


- doned his right to make entry prior to Tune 1, 1916, but ¥ will not — 
‘ther -eby exhaust his homestead rights. | : 
16. If any person holding a number dies Before the iates on which ; 
| he’ 18 required to make entry,. his widow or any-one of his-heirs 1 may — 


be appear and make a selection, in her-or his own individual right, 


under his number, on. that t date, and thereafter make as within 
ten days. _ 

‘17. At the time of appearing to fankee: on aaah spcliecnt nuat 
_ by affidavit, show his qualifications to make a homestead entry. If 
an applicant files a soldier’s declaratory statement, either in person 
- or by agent, he must furnish evidence of military service and hon- 
orable discharge. All foreign born. persons must furnish either the 
original or proper certified copies of their declaration of intention to 
become citizens or the original or proper certified copies of the order 
of the court admitting them to full citizenship. If persons who were 
not born in the United States claim citizenship through their fathers’. 
naturalization, while they were under twenty-one years of age, they ~ 
-must furnish a proper certified copy of the order of the court ad- 
mitting their fathers. to full citizenship and evidence of their | 
| minority at that time. | 


‘18. Applicants will not be co to swear that lhe tae seen — tas 
or examined. the land, before making application to enter, and the 


. usual non-mineral: and non-saline affidavits will not be required with ¥ 7 


applications. to enter. presented prior to. June 1, 1916, but evidence 


ae that the lands do not contain mineral other thew cL and of their 


non-saline character, must. be furnished by the ontryinen: before > 


— their final proofs are accepted. . 


19. Applications filed prior to June re 1916, to contest entries 
allowed for these lands will be immediately forwarded: to. the Gen- 
~ eral Land Office, where they will be at once carefully examined and © 

forwarded to the Secretary of the Interior with proper recommenda-— 


ae ee when the matter will be Promptly decided, and this. regula. _ . : 


| DECISIONS: RELATING TO THE ‘PUBLIC LANDS. 459 ane 


tion will Eee ny during the period ace May 1 ane J une a 


1916, all existing rules of practice or regulations relative to contests, — a7, 


_ in'so far as they affect entries of these lands. The procedure Gelnaee. | 
to the presentation, amendment, allowance and rejection of appli- 
cations ‘to file soldiers’ ‘declaratory statements and applications to 
_ enter these lands, will be re by. existing regulations and rules 7 
7 of practice. | ie | eh 3 
Very respectfully, a _ , Sen oe 
: oe ‘Chay Tauiaran, Commissioner. 
+ Approved. September 21, 1915. _ ee es 
| ‘iB RANKLIN a Lang, — 
Secretary. 


| ‘TAcr ‘AuGUSE 8, 1914, 88 Sram, oe 7 


An ‘Act. To provide for the disposel of certain. larids in the Fort Berthold Indian Reser- 
‘ _-vation, North’ Dakota. : 


‘Be it enacted by the Senate and: House of Representatives of the United States 
of America in Congress assembled, That the lands in the Fort. Ber thold Indian 
Reservation, North. Dakota, which on | account of their. containing coal were 
reserved. from allotment and ‘other disposition. under .the Act of. ‘June first, 

trineteen hundred and ten, entitled “An Act to authorize the survey and. allot- 
: ment of lands embraced within the limits of the Fort Berthold Indian Reser- | 
-yation, in the State of North Dakota, and’ the: sale and disposition of: a portion... 
of the surplus lands after. allotment, and making appropriation and provision 
to carry. the same into effect, ty shall be subject to disposal. under the provisions 
of said Act: Provided, That : patents issued for: such lands shall contain a 
_ reservation to the United. States of any. coal. that. such lands may contain, to 

‘be held in trust for the Indians belonging to and having tr ibal rights on the: 


Fort Berthold Indian Reservation, but. any entryman: Shall have the right at — 
any time before making final proof of his entry, or at the time of making such 

; ‘final proof, to. a hearing. for: the purpose of disproving: the Classification as coal. 
_. Jand of the land embraced ‘in his entry, and if such land is shown not to be 
. coal land a. patent without reservation shall issue. | 


SEC. 2.. ‘That the coal deposits | in such lands shall be- subject to ‘iepdeall by. * 


the. United States in. accordance with the . provisions. of the coal-land laws in | : 


force at the time of such’. disposal, and the proceeds. arising from the disposal . 


of such coal: deposits: or from the leasing or working thereof shall be deposited an 
in. the-Treasury of the United States and shall be applied in the same manner 


as the proceeds: derived from the. disposition’ of the lands. embraced in the: Fort. 
Berthold . Indian Reservation. Any person. qualified to acquire coal deposits 
or the right to mine and remove the coal under the laws of the United States . 


- i : ‘shall have ‘the right. at all times to enter. upon the lands selected, enter ed, or 
— patented, as provided by this Act, for the purpose of. prospecting: for. coal: 
thereon, upon: the approval by the Secretary of the. Interior of a bond or | 
| undertaking to be. filed with him as security for the payment of all damages _ 
~ to the crops and improvements on such lands by reason of such prospecting. 


a person who has acquired from the Ualted States the coal oa in any” 


oy 
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| such land, or ‘the. right to mine or ‘remove the same, may reenter. and occupy 


so much of the surface thereof as may be required for all purposes: reasonably 


| incident to the mining and removal of the coal therefrom, and mine and remove 

-the coal, upon payment of: the damages caused thereby to the owner thereof es 
or upon. giving a good and sufficient ‘bond. or undertaking in an action instituted se 
> in any competent. court to ascertain and fix. said damages : Provided, That the . 


entryman or-the owner under such limited patent shall have the right to mine - 
coal for use upon the land for domestic purposes at any time Ee to the dis- - 
posal by the United States of the coal deposits. 

“Src. 3. That the President of the United States shall appoint a commission 
consisting of three persons to inspect, classify, appraise, and value all of the ~ 


~~ lands described in section one of this Act that shall not have been allotted in 


| severalty ° to said Indians, said commission to be constituted as follows: One . 7 


of the commissioners shall be a person holding: tribal | relations with said In-> 


~ 


JonEs, First Assistant ee 


= dian, one a representative of the Interior Department, and one a resident citi- 
- zen of the. State of: North Dakota. That within. twenty days after their appoint- 
--ment said commissioners shall meet and organize by the election of one of 


their number as chairman. The said commissioners shall then proceed: to 
personally inspect and classify and appraise, in one-hundred-and-sixty-acre 
tracts, all of the remaining lands described in section. one of this Act except | 
section sixteen and section. thirty-six. under such rules and regulations as the 
Secretary of the Interior may prescribe. In making such classification and 


 appraisement said lands shall, without regard to the coal they may contain, — 


be divided. into the following classes: First, agricultural land of the first class; 
second, agricultural land of the second. class; third, grazing land; fourth, tim- 


berland. That said commissioners shall be paid a salary of not to exceed $10. 7 


per day each while actually. employed in the. inspection and. Classification of a 


- gaid lands: and necessary. expenses, exclusive of subsistence, to: be. approved 


by the Secretary of the Interior, such inspection. and classification: to be com- 


pleted. within six months from the date oe the organization of said com- 
mission. 


Sec. 4, That: for the purpose of carrying into effect the provisions of this Act 
the sum of $10, 000, or so much thereof as may be necessary, is hereby appro- 


| priated out of any money in the. Treasury not otherwise appropriated: Pro-. ~~ 


vided, That the said appropriation shall be reimbursed to the United States — 
from’ the proceeds received from the sale of the lands described herein or from 


any money in the Treasury belonging to the Indians of Fort Berthold Indian 
- Reservation, North Dakota. . | . 
, oe August 3, 1914 ee Stat., 681). 


— ET . v. KEEPERS ti 
Decided. October 4; 1915. _ | . a 


; New ‘seo icmGox Grant—Coan ‘LANDS. 


‘Sections 16 and 36 in the Territory, now State, of New. aciies: surveyed 


prior to the act of June 21, 1808, making a. grant of said sections to the | 


Territory for the support of common schools, passed to the Territory at : 
the date of the act, unless at that time reserved, otherwise dinposed of, a 
known to be mineral. ag . : | 


e 


This case comes before the Cais on cross- i ppaale by all i- 


: the aes thereto | from the decision of the Commissioner of the 
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: fim Pan Office of Dacaner 18, 1913, holding for rejection: in, 2. oS 

part the a a application, 015809, of George A. Keepers, Jr, = 
. _. for the E. 4 4, SW. 4 NE. 4, Sec. 16, T. 15 N,, R. 18 W., N. M. et Ane 
ee oe gi Tend district, New Mexico. . a 


On “May 12, 1911, Keepers filed a coal eee tater. ‘for : 


: the land above escebed: and on May 15, 1911, presented therefor 


an application to purchase. June 29, 1911, J oseph Tillian, Alejandro | | 


Montoya ‘and Pedro M. Pino filed in ce local office a verified — | 


protest against the. application, asserting . generally. that. the land ~*~ 
was non-coal in: character, and that. they had. established residence oi 
thereon. On the same. date. the State of New Mexico, through its 
| Commissioner of Public Lands, filed. a protest. against the applica- 


| tion asserting the claim of the State under the act of June 21, 1898 


(30 Stat., 484), granting | to the Territory of New Mexico sections 16. = a | 
and 86 for. the support of common schools. On August. (Pa 0 ee 
protest. was also filed. against. the. ‘epphieation by the Field Service ‘of - 


the General Land Office. - | 
Hearing was had on these several protests, aad frou ae testimony | 


adduced the local officers found that: the land contained workable 


deposits of coal and was known to be coal in character: prior to June > 
91, 1898, the date of the granting act, when. the State’s rights would 
fae otherwise attached. On appeal. this action of the local officers | 
was in the decision. complained of affirmed by the Commissioner as. 
to the NE. 3 : NE. 3 » and SW. + NE. a but reversed as to the BE. 4. 


NEL 


The Sear irs Gihnoie the coe in : qnestion was: oer) in 
j 881, and the plat approved. and accepted. and filed in the local office 
‘the same year. In the field notes of the survey of the township under 
the. heading ' i General description. 7: the following notation appears: 


~ Soil. sandy,. Ond. and 4th: rate. A coal. vein on line. between Secs. 24 and 25 sf 


which is being worked at a point: nor th in Sec. 24. 


By section 1 of the act of June 21, 1898, supra it was aoe: 


| That sections numbered sixteen and thirty-six in every: township of the. Ter : 
ae: ritory of. New Mexico,. and where such sections, or any parts. thereof, are min- 


eral or have been sold or: otherwise disposed. of by or under the ‘authority of oe ta 


any: act of Congress, other: non-mineral lands equivalent, thereto, in legal sub- é 4 = 
‘divisions of not less than. one- -quarter section, and'as contiguous as may be to 4, «2 
the section in lieu. of: which. the same is taken, are hereby granted to. said Ter-. 7 : 


. pitory. for. the support of common. schools, such indemnity. lands to be selected = __ oO 


‘within. said. Territory. In ‘such manner as is hereinafter provided: Provided, That i. | 


i the sixteenth and thirty- -sixth sections embraced in ‘permanent reservations for =o 


national purposes. shall not at any. time be subject to the grants of this act, | 
nor shall any. lands’ embraced in: Indian, inilitary, or other reservations © of 
any Character be subject to the grants of this. act ; but. such reservations shall 
~ be subject: to the: indemnity provisions of this act. 7 


The grant established by this act is one in presents and ee as ; to : 


7 . matters of. minor importance, which do not alfect the. determina- eo 
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- tion of this case, differs from grants of school lands to States only 3 in -_ 

. the fact. that-it attached immediately upon the approval of the act 
as to lands theretofore identified by survey, whereas such grants to 

~ States did not become effective until the States were admitted into... - 
the Union. It is, therefore, governed and controlled by substantially ae 

- the same rules as those applied to such grants to States upon their. 
_., admission into the Union. — Defining the right of a State under a. | 

grant of land for school purposes the Supreme Court in Ee ve 


: Roberts (18 How., 173) said at page 179: 


| The State of Michigan was adinitted to the Union,. with ne inalter able con- : 
i ‘dition “that every section No. 16, in every. township of the public lands, and ~~ 
_ where such section has been sold or otherwise disposed: of, other lands equiva- 
lent thereto, and as contiguous as may be, shall be granted to the State. for 
_ the use-of schools.” We agree, that until the survey of the township and the . 
‘designation of the specific section, the Tight. of ‘the State rests in compact- — * 
. pinding, it is true, the public faith, and ‘dependent for execution . upon the 


political | authorities. Courts of justice have no authority to mark out and 
define the land which shall be subject to the grant. But when the political 
authorities. have performed this .duty, the compact has an object, upon which 


it can attach, and if there is no legal impediment the title of the State becomes | 


a legal title. . The jus ad rem by the performance of. that executive act becomes 
a jus in re, judicial in. its nature, and. under the cognizance and Erorsenion of 
the judicial authorities, as well as the others. ae as | 


To the same effect: also is the. decision of the Supreme Court in 


Beecher v. Wetherby (95 U. S., 517). 
The particular tracts here in question had Jong been: identified by 
approved survey at the date of the approval of the act of June 21, 


- 1898. Under the principle above announced by the Supreme Coure | 
the legal title to said tracts vested absolutely in the Territory, now 
State of New Mexico, upon the approval of the act, unless they were > 

Imown at that date to be valuable on account a coal (Mullan > 

United States, 118 U. S., 27 1) or other mineral -(Mining Company Vv. 

Consolidated Mining Company, 102 U. S., 167), it not appearing that. 

'. they were otherwise excepted from the operation of the grant. See -— 
also, Deffeback », Hawke (115 U.S., 392) ; ; Colorado Coal and Iron |. 
eo Company v. United States (123 U. S. 307); Davis-v. Weibbold (189, 

—.U.S., 507) ; Virginia Lode (7 L. D.. 459) ; State of Colorado (6 L. D., 
412); Abraham L. Miner (9 L.. D., , 408) 5 ‘Warren eé al. v. State of oo 

~~ Colorado (14 L. D., 681); Rice », State of California (241. D.,14)3 | 
State of Utah (32 L. D.,117). If, however, on the other hand, said 
tracts were at that date known. to be valuable for mineral, title there- _ 
. to did not pass under the grant but remained in the General Govern- — 
- ment and subj ect to its disposal under appropriate laws. “Hydenfel dt 
a, Daney Co. (93 U. S., 684) ; State of South Dakota v. Trinity Gold — 
“Mining Company ce L. D. eal State of South Dakota ‘ ». eneate 


“eT D. Tt). 
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The land? in - controversy’ was nob returned as. oi Jand: bys the eo 


surveyor and it does’ not: appear that at the date of the grant any 


valid claim was being asserted thereto under the coal land laws. 
-. [tis true that as early as 1883, and thereafter, ‘coal declaratory State- | 
ments had from time to time been! filed on the NE. 4 of said Sec. 16, 


‘and on January 5, 1898, a coal filing was made ‘therefor’ by one? 
Catherine Leaden. | These filings, however, were all abandoned and 


it does not appear that any attempt was made on the part of Leaden » = 


to open or improve a mine of coal on the land or any: portion thereof. 


~ or to purchase the land under the coal land laws. - ‘Presumptively, 


_ therefore, the title to the land passed. to the Territory of New Mexico — 


at the date of the grant, and this presumption can only be overcome _ ie ae 


by the submission of satisfactory proof that the land was known 
to be coal in character at that time. . Charles L. Ostenfeldt Gr. 8 gee 
"The jand: lies ¢ on i thie northerly flank of a aay Gea out by thie ae? 
‘Rio Puerco (which flows in.a southwesterly direction across the 


southeast corner of the SE. + NE. 4) and within the horizon of the 


«lower coal subgroup of. ihe lower Mesa Verde formation, whose _ 2 


_ base consists of a massive gray sandstone about 20 feet in‘thickness, _ 
and-which in turn is underlain by a bed of what is known as red _ 


sandstone ' that. is exposed at- places a. short distance to the east of | 


the land and in the southeast. corner of the SE. } NE. 4. Within _ 


~ said lower formation | of the Mesa Verde. are a coal bade desig- 


“nated locally (reading from top to bottom). as the Crown Point, ee 


Ta 2 Thatcher, Black Diamond, Otero and Talbot, the latter being about. - - 


80 or 385. feet’ above the red sandstone. | “The two beds first named 
have been eroded. from the area, if they ever existed thereon, and 


_ the Otero and Talbot, which are exposed and have been operated in — a 5 es 


sections 14 and 24,.a nile and a half or more to the east of the Jand, pra 

are shown to thin i in the direction of the land. Be Sint: 
The Black Diamond bed, which is approximately five. feet bie a 

outcrops: or 1s otherwise exposed in the extrerne northwest’ corner 


_ of the NE. 4 NE. 4, which it underlies to the extent of something - pe 


less. than an acre, and also in. the southeast portion. of the SW. 4. : , . : 


* NE. 4 . The. easterly. line of the crop between these » points is.con- a 


Poca led by a mass of wash and detritus to a depth of from 90 to 150. St 


feet, but. is shown to. extend in a northerly and. ‘southerly. direction — 


through the eastern portion of the SW. 4NE. 4. These disclosures - . he | 
4 ‘antedate the grant to. the State and aa ie existence of the _ 
"bed within the limits of the SW. 4 NE. 4 prior thereto. The bed: 


sk dips to the west, however, and hens: ae not underlie any. eye oe ; 


~~ of the SE. 4 NE. 4, nor a sufficient. portion of the NE. 4 NE. 4 


ie hae that subdivision with any value on account of its presen oe 


ther e.. 
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On a, saith cus escarpment of a mesa occupying ‘the see Pa 


7 ‘aren of the NE. + NE. 4 are exposed three beds designated by © 
witnesses for the protestants as Nos 2, 3 and 4. The uppermost. of 
these two beds, thé No. 2, is situated atrativeaphically about 40 feet 
below the Black Diamond horizon and underlies the northerly por- 
tion of the NE. 4 NE. 4 to the extent of 10 or 12 acres, and dips to © 


the north and west. ‘On this - bed a prospecting tunnel about 145 — 


- feet in length was driven in 1894 by one Edward Quinn, and the 


coal removed in its excavation was disposed of to residents. of the te 
town of Gallup which adjoins the land on the south. According - 
to the testimony of Quinn, the opening was abandoned in 1894 for 


. the reason that he struck a fault which cut off or otherwise inter- 


fered with the mining of the coal, and also because he concluded 7 
to try his fortune at another place in the vicinity of the land where — 
there was a thicker bed of coal. This witness gives the thickness 


of the bed disclosed in the tunnel as 22 inches. It is testified, how- | 


ever, by Leslie E. Gillett, a geologist employed as a mineral iiepetor 
by the General Land Office; and. who has had much experience in 


the examination of coal lands in the Gallup coal fields, wherein the 


land is situated, that a careful measurement made oy 2 him _ the bed 
showed the following section: 7 in 


Sandstone, shale. root. 
. Black’shale.four inches. 
~ Coal eight inches, — 
-- Shale eight inches, 
- Coal.eleven inches. — 
_ Shale one inch. | 
Very nearly coal seven ‘inches, not workable, 
Black shale two inches, 
Shale Floor, ; 


Tt is also shown that: near ee Fics sf oe tunnel. there 3 is a roll: | 
which has reduced the thickness of the coal to one foot, and that the 
 ghale- bed. had also’ increased in thickness. This, it- is: testified, is 


“probably the equivalent of the Otero bed, which i is shown to contain 
three. feet two inches of coal in section 14.. The No..3 bed lies | 
_ stratigraphically. about 25 feet below No. 2. It is shown to consist. 
. of 15 feet of shale containing three seams of dirty coal, each 6 inches | 
-. in thickness, separated fron one another by bands of earth shale. 
_ The uncontroverted testimony is to the effect that this bed is value. 
less for coal mining purposes. Underlying the latter bed at a depth 


of about 75 feet below the horizon of the Black Diamond, is the No. 


4 bed, which is well exposed at an opening a few feet to the east of - J 2 : 
the east line of the NE. } NE. i. Measurements of this bed, made ope 


- io Gillett at that. opening, showed the following section: es 


- Black. shale roof. | 8 a - es 7 
| pene carboniferous shale 7 inches, : ee 
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Coal 5 inches, 
Shale 1 foot.. 
Coal 8 inches. _ 
_ Very dirty coal unfit use G, inches, 
_. Shale 2 inches. © | 
Floor. 


- This bed dips 4s the northwest and finders about 30. acres. pot 
the NE. + NE: 4 and about 5 acres of the SE. 4 NE. 4... This, it is 
testified, is the “euttyalent of the Talbot. bed, ince a section 14. 


contains On feet of clean coal,.and to the southeast of that in section 
24 coal of the thickness of 4 feet, 10 inches. ‘There is testimony to 

_ the effect that in what is known as the Mancos shale, which underlies ~~ 

the red sandstone bed, above referred to, there area few thin seams => 


of coal from 6 to 10 ache thick, but that this: coal is enarieab: 
in the vicinity of Gallup. a 
It is testified .by.one Kealar, who ere a, drilling outfit, that i in 


the early part of March, 1912, he sank a drill hole at a point said. to” 


be a little north and west of the center of the SE. 4 NE. 4; that after - 


passing through several | small seams of coal.near the surface he 


. encountered 10 or 12 inches of coal, as near as he could tell,ata depth | 
of 176 feet; that underneath this was 44 feet of clay; that i in the last | 

run the drill made in passing through the clay there was a little coal. 

in the washings from the hole; that the rope was then marked at the’ 


platform and the tools replaced in the well, when a run of 2 feet was. i : 
made, and’ that the material washed from this 2 feet was nothing |“ 


but coal; that another run of 1 foot. was made, the washings from 
~ which showed. about equal percentages of coal and clay, indicating 


_. that the drill had passed through the coal stratum. The witness 
testified that he is not.a coal expert and that his previous experience - 


in drilling for coal was very limited. The claimant himself testified | 


that he was at the drill hole when Kealar took. out the material ; that 5 ee 


he does not claim to be an ‘expert, but should judge the iiaterial was 
coal. . Referring to Kealar’s testimony as to the result of said 


drilling, witness Gillett testifies that without doubt there are coal 


veins that show in the draw south of Gallup, which he measured, 
about eighteen months ago, in connection with other investigations, | 
and that one of these showed about 10 inches of clean coal, and some 


10 or 14 inches of black shale or coal shale. Another shows. 6 or 8. | 


_ inches of clean coal, with very little coal shale in connection with it, 
and that these eer would be about the proper horizon at the point. | 
where the drill hole was sunk for the beds disclosed therein to lie. 
He testified further that punch drilling of coal veins is not accurate ; 3 


| that a coal seam will ravel with a punch drill, and that one can not. 


tell with any degree of accuracy if.a seam is 2 feet or 12 inches or 
less in thickness at a depth under the surface of a feet; that the 
ss Oe 44-—15——30 | : 
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only ous: way to drill: for i to expose ‘ts fue Giiseteas? is with 
a double barreled diamond drill; that the drill hole referred to did: 
not indicate that there was workable coal in the southeast forty for 
the reason that a punched drill is liable to give indications of a 
greater thickness of coal than is actually present. The Department 
is of opinion that the evidence as to the result of this drilling does. not — 
tend to show that beds disclosed thereby are workable or that the 
land was known on June 21, 1898, to eet any value on account 
thereof. | | 
Coal miners and coal ppeiltans living i in the vicinity of the land — 
at or prior to the date of the grant, give it as their opinion that the 
land was known as of that date to be coal in character, but aside — 
from the openings and exposures hereinabove referred to they base 
their opinion on the fact that it was underlain by the red sandstone, 
and, hence, within the horizon of the lower coal group of the Mesa 
Verde formation, and therefore should be underlain by the Otero — 
and Talbot beds. Several of them, however, concede that it would 
be necessary. to drill or otherwise explore the land for the purpose 
of determining whether such beds, if found on the land, contained — 
coal of workable thickness and quality. The witnesses fcr the pro- | 
testants, however, express the opinion. that the coal disclosed on the 


_. land is too thin to be commercially operated. 


| The regulations for the classification and valuation of public coal 
lands, approved by the Department February 20, 1918, provide that — 
land shall be classified as coal land if it contains coal having— 


A thickness of or equivalent to 14. inches for coals having a heat value of 
i 12,000. B. t. u. or more, increasing 1 inch for a decrease from 12,000 to 11, 000 
Bt u., 1 inch for a decrease from 11,000 to 10, 500 B. t. u., 1 inch for each 
decrease of 250 B. t. u. from 10, 500 to 10,000, and 1 inch for each decrease of 
100 B. t. u. below 10,000. | 


With reference to what aie known as on: Bade of sale tnat. is. 

to say, beds containing two or more benches of coal separated by 
_ bands or partings—the United States Geological Survey, the recom- _ 
- mendations of which are accepted by. the land department | in the | 
classification and valuation of coal land, says: ; 


he general practice of the United States Geological ‘Survey. in classifying 
a coals has been to give a- ‘split bed the value of an unbroken bed with which it . 
ean fairly be compared. It is evident that a solid 8-foot. bed is worth more 
_ than two 18- inch benches separated by 6 inches.of clay or shale. After careful | 

study the Survey- adopted the simple expedient of prescribing that any parting | . 
or bench of bone or impure coal included in a bed injured the value of the coal — 
of the bed in amount equal to the thickness of the. parting. Thus the split: bed 
just cited, with its 6-inch parting, is regarded as equivalent to a solid bed 30. 
_ inches thick (36 inches of coal minus 6 inches of parting equals 30 inches). | 
- Jf the benches on either side of the parting are not of the same thickness. the 
thickness of the parting is deducted from the. thickness of the thinner pench. 
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J It i is not necessary to consider the whole thickness of a coal bed. It is the | 


_ practice of the Survey to start with the best bench, if in itself not of workable 
thickness, and to add the. thickness of the next bench above or below after. 


’ deducting the thickness of the intermediate parting. If the whole bed thus — 


‘ included is still not of workable thickness and more benches exist above or . 
~~ below, the thickness of these benches: is added, after subtracting the thickness. 


— of the parting between. them and the principal bench. Ifa parting is thicker | 


than the thinner adjoining oe bench, that bench is: considered as meee no 


value. 


Applying ihe rule dia stated to the three beds that i caleron in the - 


. E. 4 SE. 4, it is obvious that none of them contain coal of a thickness _ 


of or equivalent to the minimum thickness of fourteen inches pre-. on 


scribed by the Coal Classification Regulations. Bed No. 2, according 
‘to the measurements of Gillett, contains a total of 19 inches of coal, 
consisting of two benches, one 8 and the other 11 inches thick, sepa- 
rated by an eight-inch band of shale, which would reduce the total 


thickness of coal to an equivalent of about 11 inches. Comment. on 


what is designated as the No. 3 bed is unnecessary, as it is not. 
claimed by applicant or any of his witnesses that this bed ‘possesses 
any value for coal mining purposes. The bed designated as No. 4_ 
_ bed contains, according to the measurements of Gillett; and their 
correctness is not disputed, two benches-of clean coal, one 5 and the 
other 8 inches in thickness, separated by a band of hale one foot in 
thickness. This according to the rule adopted by the Geological 3 
| Survey would be the equivalent. of about eight inches of coal. The : 
presence, therefore, of none of these beds upon the land would war- 
_ rant its classification, or for the same reason its adjudication by the 
7 Department, as coal land. The Department i is also of opinion that. 
the testimony of the claimant’s witnesses to.the effect that the land 
should be underlain by other beds of workable thickness is too gen- 


eral and indefinite to support a finding that the E. 4 NE. 4 was 
known at the date of the grant to the ea of New Mexico, to. 


be valuable for coal. 


As to the SW. 4 NE. 4, the ay danced in the opinion of the Departs a 
~ ment, fully ean the conclusion of the local officers.and the — 


Commissioner that the land is coal i in character and was known to 
be such at the date of the grant. : 
~ The decision of the Commissioner, therefore, i in so far as it. finds 


the SW. 1 NE. + to have been known to be coal in character at the 


date of the one and the SE. $ NE. 4 to have been non-coal as of 
that date, is affirmed. — The finding, however, that the NE. 4 NE.-+ 


was known to be coal in character at the date of the grant 18 re- gy 


_ versed. . The application will accordingly be rejected as to the E. a 
NE.3 $3 as to the ie 3 NE. 4, it will remain intact. 
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STATE OF CALIFORNIA ET AL, 
Decided October 7, 1915. | 


SCHOOL INDEMNITY SELECTION—ELIMINATION or BASE FROM NATIONAL, Foursis, 


- Where land within a national forest offered as base for a school indemnity 


selection is prior to. approval of the selection eliminated from the forest 
the State is not entitled to have the selection consummated but takes title : 
‘to the base land under the grant. ie | 


| Teas First Assistant Secretar yi | ae 7 
May 1, 1906, the State of California filed cnaaeny eee rene | 
selection ‘Btate No. 6627, R. & R. No. 1441, now serial 026555, Loa — 
Angeles, for the SE. 4 eae 15, T. 4 N., R. 20 W., S. B. M., offering 
as base the SE. 4 SW. 4 , 8S. 4 NE. 4, NE. + SE 4, Sec. 16, T. 9 N., 
R. 26 W., S. B. M., all in vies Angeles, California, land district. 

Such base tracts were when the selection was made within the ex- _ 
_ terior boundaries of the Santa Barbara National Forest, but were 
together with the balance of the section eliminated therefrom by 
proclamation dated June 15, 1914 (No. 1269), and such being the 

- fact said selection was held 16 cancellation by the decision of the 
Commissioner of the General Land Office of May 8, 1915, because— . 

There no longer exists any grounds upon which the change proposed by the 
making of the selection can be consummated, nor does any reason. appear why . 
the State should not retain the title to the base lands in place. | Lo 

From this decision the State and Sprague, intervener and pur- 
chaser from the State, have appealed to the Department, contending: 
that the elimination of the base land from the National Forest sub- 
sequent to the date of the selection cannot prevent the consummation | | 
of such selection. 

This contention cannot be ener No right 3 is acquired by said 
selection prior to approval thereof by the proper officer of the United 
States as will prevent a change in the status of either the selected 

-Jand or the proffered base, thus defeating such selection and render- | 
_ ing its cancellation necessary. See administrative ruling of J aly: 15, - 
1914 (43 L. D., 293). - ° 
_ The decision appealed. from i is affirmed, 


FRED 0, AND sinaie D. aon 
| Decided October 21, 1915. 


RESERVOIR FOR WATERING (insrode:Resevacion” IN er oF STATE, 
Reservoirs for the watering of livestock under the act of January 18, 4807, 


may be located only “upon unoccupied public lands of the United States, | -_ 


not mineral or otherwise reserved;” and the laud department is without 
- power to allow or approve filings or maps for reservoir claims under that 
act initiated and asserted in the face of a withdrawal and reservation in. 
favor of the State under the act of August 18, 1894. 7 


™ 
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Hesaavons 3 FOR Lrvaetock-—-COnsTRUCTION AND Usr—Dacraratory See 


No such right is acquir ed by the construction and use of a reservoir for water-. 


| ing. livestock, in the absence of.a declaratory statement as required by the — 


. act of J anuary 138, 1897, as will except the land from the operation of a” 
3 withdrawal for the penefit of the State under the act of neue 18, 1894. 
Je ONES, First Assistant Secretary: 
_ Fred C. and George D. Weekes, aces business as “ Weekes 
Brothers, * have appealed from the Commissioner’s decision of May | 


14, 1915, holding for cancellation their reservoir declaratory state- 


ment 0267 12, filed February 10, 1915, and allowed by the register on 
the following day, pursuant to the provisions of the act of January 
18,1897. (29 Stat., 484). The appzeee are stock. raisers and 
applied for the ie ich of the SW. 4. NE. 4, Sec. Bo le A De 
R88 E.G. &S. RM, Phoenix, Arizona, deca district, tor the bone 
struction, and use of. a pekervotr for the furnishing of water for. live 
stock. The land is. unsurveyed. All. Jands in said township were 
withdrawn and reserved on and after September 26, 1914, and until - 
sixty days after the filing’ of the plat of survey, under the act of June 


20, 1910 (36 Stat., 557, 575), which extended to the State of Arizona — 


certain provisions eontiined in the act of August 18, 1894 (28 Stat., 
372, 394). The Commissioner’ S decision states that che Jands— 
were withdrawn and reserved. on. and after June 20, 1918, ‘for. sixty days after 
filing the plat of survey, by letter “HB” of this office, dated J une 27, 1918. 
Such withdrawal, however, appears to have been ineffectual, ac- 
cording to the records of the General Land Office, because of fails 
in regard to publication of notice. by the State, and the withdrawal 
of September 26, 1914, Is the say one that became effective with 
respect to this land. | 
Said act of ugaat 18, 1894, provides that ite lands sores iby 
the State’s application for survey— te 
shall be reserved upon. the filing of the application for. survey: from any adverse 
appropriation by settlement or otherwise except under rights that may. be 
“found to exist of prior inception, for a period to extend from such application 


for survey until the expir ation. of sixty days from the date of the filing of the 
township plat of survey in the. proper district land office, ‘during which period 


x ; : 


of. sixty days the State may select any of said lands not embraced in any - 


| valid adverse claim, for the satisfaction of such gr ants. 


The act further provides for the giving of notice by the ‘State by 
publication notifying all parties interested of such application— 


and the exclusive right of selection. by the State for the aforesaid period of 
sixty days as herein provided for; and: after the expiration of such period | 


of sixty days any lands which may remain unselected by the. State and not : 


| otherwise appropriated according. to law shall be caer to disposal under 
general laws as other public: lands, ; 

oo St. will be noted that the only Jae or raeai sence eepea 
from the opeanaon of the withdrawal are those existing ments which 


-* 
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cr their ineebnon prior to the State’s pplication: ‘The ene Are eae 


withdrawn and reserved from any adverse appropriation with “the 
exclusive. right of selection ” in the State for the es of cena 
days. 
‘The act of J anuary 18, 1897, providing for.the iocition: of reservoir. 


sites, grants the privilege for the. construction of a reservoir for fur- 


 nishing water to live stock, and the controlling of the same and’ the 7 
land upon which it is located, with the express provision that the > 


-. game shall be “ upon unoccupied public lands of the United States, 


~ not mineral or otherwise reserved.” Under these laws the officers of 

~ the land department are not empowered or authorized to grant rec- — 
ognition to or approve any reservoir claim or right initiated and as-. 
serted in the face of a withdrawal and reservation in pa Or. of the 


State. | - 
Counsel for the eee contends that the holding of the declar- 25 


‘atory statement. for cancellation by the Commissioner was erroneous _ 
and that. the same should have been allowed subject to any rights 
that. the State might have, and further that the State should have 
been served. with notice to show cause why the filing should not be | 
allowed. It may be conceded that the act contemplates and the 
regulations (paragraph 36, 36 L. D:, 576, 579) expressly provide for 
the filing of a declaratory statement where the reservoir is located 
on aoursered lands. But for obvious administrative reasons and 
because of the provisions of the statutes above pointed out, this | 
Department. cannot allow or approve filings or maps for reservoir 
claims initiated upon - withdrawn and reserved areas. The exclusive | 
right of the State to make selection after survey could not be im- 
paired or defeated by calling upon - the State to show cause ewe the 
- filing should not be allowed. : 
In the appeal the following. statements : are ‘foana: 


The land and water comprising the reservoir declaratory statement had been 


used by Weekes Brothers long prior to the withdrawal of the. lands for the use mm 


of the State.... 
_ In case this appeal is not sustained by the Secretary 1 we ‘ask that a. hearing 
. be allowed. to. show the occupation of the land by Weekes Brothers, for reservoir 


site. 


The ‘above statements’ are eat diese If sane: as 7 possible, ox | 
tended to assert the construction and user of a stock reservoir prior 
to the withdrawal, such action was without the sanction of a proper 


declaratory statement. Section 2 of the act. of January 18, 1897, _ 
oa prescribes that any person desiring to avail himself of the act « shall -_ 


| file a declaratory, statement.” Section 3 of the act In pe reads as 
follows: | : ——e° 


That at any. time after. the completion of such reservoir or reservoirs. s which . 
... shall be constructed and completed within two years after filing such 
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“declaratory statement, such per son, ae shall have the same aay sur- 
veyed, .... and shall file... . a map or plat showing the location of such 
cs ‘reservoir, which map or plat shall be transmitted : . to the Secretary Of... 


the. Interior and approved by him,-and thereafter sack ind shall be reserved ; 


_ from sale by the Secretary of the Interior SO long as such reservoir is zene in * 
repair and water kept therein. _ | . oe: 


A. mere declaratory. statement, being only a declnvaton: of inten- 


tion, has never been treated as a segregation or appropriation of the : 
dand. If followed up in due time by compliance with the law and > 


' proper proof thereof, the claimant’s rights: are by relation held to 
_ date back to the time of filing so far as other junior claims are con-. 


an, cerned. Only by proper filing prior to the withdrawal created by 


_ virtue of the State’s application followed by due. compliance. with 
' law could any claim or rights “be found to exist of prior inception” 
under said act of August 18, 1894, whe would be Br de from | 

the operation of such withdrawal. 


-Conceding, therefore, the prior construction mee use. e, a reservoir, es - 


without a filing therefor, no rights accrued which were excepted from . 


the withdrawal in favor of the State, and such claim of the oD: ae 


plicants has no standing and is entitled to no recognition. — 

The reservoir declaratory statement was improperly received and — 
erroneously allowed and must be rejected: The Judgment of a 
Commissioner 1 is affirmed. 


" SIMILKAMEEN POWER co. ET AL. 


7 Decided October 18, 1915, 


Rien « OF Way—Powrr Punposss—PRronrry.. 
Paragraph 8 of the regulations of Match 1, 1913, providing that optority of 
_ applications for power permits under the act of February 15, 1901, shall 
depend upon . the order. of filing complete | applications, relates . only. to 
priority. between rival applicants for permission to investigate and utilize — 
- public lands for the construction of power plants, and has no apeuce ton. to 
Cases where actual development. has ‘already oceurred. , . | 


s Swurney, Assistant Secretary: 
The Department has before it the spertesiont of the Similkamech 


and Okanogan Valley Power Companies for preliminary permits to | 


utilize and develop water- -power sites upon the Similkameen River, : 


aor under the provisions of the act of February 15, 1901 (31 Stat., 790), 
and .the petition of the West Okanogan Valley Irrigation. District _ 
that permission be not accorded to either of the power companies | 4. 
but that the district be given an opportunity to a power m - 


connection with its irrigation project. 


In order to secure facts with respect to the rights, interests, and a3 


| equities of the several a and to aid it in determining the action 7 
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which aieuld be taken in the public’ interest, the Department,- On ‘ 
July 24, 1914, ordered a hearing, which was had October 7,.1914, and 

- has Bean aided in consideration of the record before it by briefs of _ 

counsel representing the several applicants. An oral hearing was ~ 


oa also had. in this office, at which arguments were presented by the | 7 


representatives of the Similkameen Company and the irrigation dis- _ 


trict, the Okanogan Valley. Power Company not being. represented. 
. Substantially, the facts in the case are as follows: In August, 1902, 
one: Hagerty located and filed notice of his intention to utilize the 
waters of the Similkameen River for the development of power, 
“and in the following November the Similkameen Power Company . | 
was organized and proceeded in the following spring with surveys 
and work prelimimary to the erection of a power plant. Work _ 
was thereafter prosecuted until the plant was completed and put 
in operation, in November, 1906. The power developed and dis- 
posed of has not equaled the maximum capacity of the plant, for 
the. apparent reason that up to the present, at least, the country 
was in a comparatively undeveloped condition and but limited 
amounts. of power were required. It is testified that power in- 
stallations have been made by the company in eight different mines 


- which used same for from one to six months and then failed and 


that at various times power has been furnished to other mines. The 
present disposition and output, made over about 26 miles of trans- 
mission line, is approximately 110 horsepower for irrigation, the 

furnishing of power to the town of Oroville for light and for the ~ 
pumping of a domestic water supply ; the furnishing of a limited 
amount of power for lighting at the town of Nighthawk, and the | 
furnishing ‘of power. to the Ivanhoe mine, at Palmer Lake... The. 
capacity of the present plant is about 250 or 260 horsepower, while 
the amount of power actually generated and disposed of is con- 
| siderably less. With additional development and installations, which 
it is testified would cost in the neighborhood of $39, 000. or $40,000, 


- itis stated that about 975 horsepower can be developed; with a larger ; 


and more expensive plant and an‘additional point of discharge, it is” 
stated that. from 2,500 to 3,000 horsepower might be developed, 
though it would seem, taking into consideration the low-water flow 
of the river and the needs for irrigation, that. storage would be | 
necessary for the maximum development. The minimum flow of the 
river is approximately 405 second-feet, while at times the maximum 
 & flow, and this usually during the irrigation season, amounts to non ia 
, 000 to 11,000 second-feet. - | 
~The plant completed by the Similkameen ice in 1906 is said . 
to have cost about $130,000, this cost-being due, in part, to the fact 
that at time of construction it was remote from: railroads and other 7 
. ‘Means of transportation, involving additional costs. 
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- 


The company vat the time of | original development and pgacieie Ga — 


relied for title upon certain lode and placer mining locations, ap- 
' . plications for which were finally rejected by the Land Office, on the | 


ground that the land in question is not mineral in character. The - 
company then. undertook to acquire title to the land involved through ~ 


the filing of: selection under the act: of June 4, 1897 (30 Stat., 36)... 
This application was rejected by. departmental decision. of Septem- 


ber. 30, 1918, on the ground that the land in question had prior _ 


| ‘thereto been inelided: in power-site withdrawal No. 179, under au- 


thority of the act of June 25, 1910 (36 Stat., 847). It was further * | 


- pointed out in said decision that the law applicable to such use of © 


public lands as was contemplated by the company was that of Feb- _ H.. 
ruary 15, 1901, de The departmental decision concluded as 


follows: 


Should this decision become final, an application by the power. company for 
the development of the power possibilities at this point, presented under and in 
. accordance with the act of February 15, 1901, supra, and the regulations there- 
under approved March 1, 1918, will receive consideration if pr esented. 


This. decision. under the Rules of Practice did. not become final | 


for thirty days from notice thereof, and in the meantime, on Octo- 
ber 24, 1913, the attorney for the Similkameen Company advised the 
Department, in writing, that the company was engaged in preparing 
data preliminary to the submission of an application under the act. 
of February 15, 1901. ‘November 6, 1913, the attorney was advised 


; that the. application when received would: be given due consideration. 


November 15, 1913, the company filed its complete application for 
preliminary power permit under the said act of February 15, 1901, 
and in this connection it may be stated that it appears from the 
testimony submitted at the hearing that the surveys upon which | 
_ . gaid application is based were begun October 24, 1918. In the mean- | 
- time, on October 18, 1918, the Okanogan Valley. Power Company = 


filed its application ae preliminary power permit. to develop sub-— 7 


: stantially the same site. Its plans involved a somewhat more ex-. 


tensive development than that heretofore undertaken by the Similk- 
ameen Company, and while there is testimony to the effect that it 


would be possible. for the Okanogan Power Company to make a 


development of power without. interfering with the present plan. as 
of the Similkameen | Company, it is clear that it is not feasible, 


| practicable, or advisable to have two or more attempted develop- | 
_ ments of the power at this point upon the Similkameen River. 


‘The surveys upon which the application of the Okanogan Power . a : 
--Company is based were initiated August 30,1918. The East and 


West Okanogan Valley Irrigation Districts presented an application | 


~ to develop power upon the Similkameen River, but upon further con- 


: sideration of the matter determined to confine themselves to the work | 
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of. irrigation: maid advised the Department in April, 1914, of their : 


- change of plan. Accordingly, by decision of July 24, 1914, the De- 


-. partment rejected their application. Subsequently, however, the 


— West Okanogan Irrigation District, successor of the districts first . 


named, further considered the matter. and advised the Department — 
that it would like to be afforded an opportunity to develop the power 


possibilities of this location in connection with its work of irrigating © 
arid lands. It may be here stated that there is no conflict between 


the claims of the irrigation district and the two power companies 


with respect to the water used by the former for irrigation, it being 
so expressly stipulated at the hearing. _ | , 
As already indicated, it might be possible to uate a development 
of the power at this point in the Similkameen River through two 
plants, z. ¢., the existing small plant of the Similkameen Company _ 
and an saciuonal plant. such as that. tentatively suggested by the | 
Okanogan Power Company. However, it is generally conceded, and - 
this Department is convinced, that this sort of development would 
not be feasible from the standpoint of commercial enterprise; nor 


| would it be conducive to the best interests of the locality. One plant 
making the maximum development necessary for. supplying the | 


vicinity with power would be more economical and would secure in 
the most business-like way the logical and full development of the 
power possibilities ; while to divide the possibilities among two or 
more companies or individuals would increase expense of construc- 
- tion and operation and incidentally the charges . to consumers, and . 

_ would not, in the opinion of this Department, be a proper or ad-_ 
visable disposition of the site in question. In this connection it 
should be borne in mind that the matter of rates and-service of such | 


_ corporations is controlled by the Public Service Commission of the — 


| State of Washington. | | 

- The only existing plant upon Sie Arana of the river is that of . 
the Similkameen Company. The Okanogan Valley Power Company — 
has a power plant generating about 500 horsepower on the Methow 


River, and is supplying power. for irrigation, also for lighting, to el 


the towns of Omak, Pateros, Brewster, and Okanogan. It has made 
‘no construction upon or in the vicinity of the Similkameen and made 


no expenditures except in the matter of preliminary surveys. The _ 


~ West Okanogan Irrigation District has constructed gravity canals for | 
the irrigation of approximately 10,000 acres of land in the Okanogan 


Valley, but has installed no works, and so far as shown by the record, _. 4 


expended no money in connection with electrical development upon. | 
the Similkameen River. 


While the plant of the Similkameen Power Company. was con- 


structed pow public lands to which the company was unable to. 7 
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| secure title = ‘the dapthoas at first adopted, it is novertheles true | 
' that a large expenditure of money was made in good faith in the ; 


construction of the plant and that for the past nine years the com- 


pany has been supplying the mines and irrigators of the vicinity, : 
as well as the towns of Oroville and Nighthawk, with such power 
and light as was. required. While the maximum output of the ex- 


isting plant has not been maintained, it was due, at least until re. 


cently, to a lack of demand. In this particular, therefore, the equi- - 
ties of the Similkameen Company are superior to those of the Okano- | 


| gan. Power Company and the irrigation district, which have made _ 
nO development and have expended no money in construction. Fur- 


thermore, it is believed by the. Department that the Similkameen 


-- Company is prior in time and right to the other applicants, although — = 


the Okanogan Company was prior in time with respect to initiation = _~ 
_cf surveys and the filing of the BERS for power, permits now aa 


before the Department. 

The regulations of Mack 1, 1918 (41 L. D., “532, 536), Siraerach: 
8, provide that priority of application shall os based: upon the order. 
| of filing) complete applications. This. regulation, as is evident from: 
its language, contemplated only the determination of priorities be- 
tween rival applicants for permission. to investigate and utilize pub- 
lic lands for the construction of power plants, and did not undertake 


to make disposition of cases where actual development had already — : 


occurred. 
However, in. ios case, aS aa aelaied. the Similkamiean Com- 
- pany had a sonatracted: and operating plant, and had, by depart-— 
~ mental decision of September 30, 1918, been accorded the right to - 
__ present application for the site aides the act of February 15, 1901. 
This suggestion was promptly accepted and acted upon by the com- — 
pany, which, on October 24, 1913, prior to the final rejection of its 
. scrip application, advised the Department of its intention to file an 
3 application for a power permit, stating that it was then engaged : 
in preparing data preliminary to the application. | 


 -The act of February 15, 1901, supra, authorizes the Secretary oe — 
the Interior to permit the use of ‘public lands for generation and dis- = 

_ tribution of electrical power. With this act before it, and upon full = 
_ consideration of the equities of the Similkameen Company, the De- 


| partment invited the filing by. that company. of an application for — 
permit and the company was diligent in prosecuting preliminary | 


investigations and surveys and in filing its application for permit. — | 


The Okanogan Power Company did not file its application until 


after the action described, has no equities, and does not occupy any 
_ legal status entitling it to be preferred over the Similkameen Com- | 
= pany. ‘The irrigation districts primary purpose. 1s the et ; 
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of arid lands, and ia in a large measure, at least, is accomplished | 
by the gravity canals already constructed. .The development and 
distribution of power by the district would aid irrigation only so far 
_as applied to the pumping of water’to lands above the gravity canal, — 
and this same result may be attained with power developed by the 
‘Similkameen Company at its present plant. Any power over and. 


- above:that needed for irrigation. would be utilized by the towns and 


cities of the vicinity and-development of nearby mines, a.use of 
. power, rather inconsistent: with the essential purpose of an irrigation © 
district, though it.is claimed that under a recent act of the Washing- 
ton State legislature irrigation districts are authorized to engage ~ 
“in power development. It is noted, however, that they are not 
authorized to dispose of any power outside the limits of the district— 
until all demands and requirements for water and power for use in said district 
are furnished and supplied by said district. : 

Be that as it may, the Similkameen Company is is prior both in time. 
of occupation and application to the district, and has superior equities 
by reason of its expenditures and development: The Similkameen 
Company expresses the intention of developing the site to its low- 
water capacity of approximately 975. horsepower, and at such an 
early date as to not only supply all needs of the vicinity, but to 
anticipate future demands. 

Accordingly, after a very careful r review va the entire eer and 
consideration of the able arguments presented by counsel : ae the 
respective applicants, the Department has reached the conclusion 
that the Similkameen Power Company is prior in time and right 
‘and superior in equities to the other applicants, and should be granted 
the desired permit. It is so ordered, and the applications of the 
Okanogan ‘Valley Power Company ad the West Okanogan Irriga- 
- tion District are hereby rejected.. Should this decision become final, 

an appropriate power. permit-.to the Similkameen Company, under | 
_ the act of February 15, 1901, will be prepared,-with such provisions _ 

“as are designed to secure. the public interest, and that company will 
~ be afforded an. Specialty to: — the pou possibilities of this a 
doce | 7 


| GAMMILE ve THOMPSON, 


‘Decided October 22, 1915. 


DESERT en Byray—Snc. 5, hie or Marcy. 4, 1915. | 

- Section 5 of the act of March 4, 1915, providing for the relief of desert. land 

et entrymen, is applicable. to entries otherwise within its terms notwithstand- | 

ing the time within which final proof might be submitted thereon had. . 
expired ie the aate of the passage of the act. 7 | 
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| ‘Drseer LAND itive —Cowrksr—Bieo: 5, Act of Marcu 4, 1915. - i 


No such adverse right was acquired by..an affidavit of: eontest:: -against a 4 8 


_.. @esert land entry, filed after the expiration. of the period within which | 
final ‘proof. might have. been submitted, and upon which no: action. was_ 


'- taken. by the land- department, as will bar relief of the entryman under ae 


the act of March 4, 1919, ©. Ge ee | <, ae 


_ Jonss, First Assistant Secretary: | | Roe 
- November 7, 1904, Fred A. oe inade ewok fer entry No. | 
466, at Glenwood Springs, Colorado, which, as amended, embraced. = 
“the BE. 4 SW.-4, See. 13, E. i NW. 4, NE. 4 SW. 4,NW.4SE.4,5.4 — 


SE. 4, Sec. 24, T. 8 N., R. 89 W., 6th P.M. On and prior to October C. 


— -4,.1910, he submitted five annual proofs, alleging a total. expenditure a 


of $2, 090. The time for making the final proof was extended at. 
various times to November 7, 1914. Expiration notice was issued 


- and served by the register and receiver November 20, 1914, no action. 3 
being reported by them to the. Commissioner March 3, 1915. 


-March 18, 1915, Alexander H. Gammill filed an. application to | - 


contest the entry, charging that Thompson had- never secured any | 
water looking to the reclamation of the land; and also that for more 
‘than five years. he had not cultivated nor improved. it. The register 
and receiver transmitted this contest affidavit without action to the 
- Commissioner, citing in that connection the case of chal v. Mitchell 
(9L.D., 287). | 
By latter of March 20, 1915, to ne ne ead receiver, the entry- 
man requested. that he be ‘afforded relief under paragraph 5 of the 
act of March 4, 1915 (38 Stat., 1138). Upon. May 22, 1915, the Com-_ 
missioner held that Gammill’s contest should be. dicmiaued: and the — 


~entryman ‘be allowed 60 days to file his application for relief under — 


the act above cited. Formal. application was filed by the entryman 

May 25, 1915, alleging a total expenditure upon the land of the sum — 
of $1845, The contestant. has: appealed from the Commissioner’ s 
- decision... | 

The act of March 4, 1915, supra, modes in section 5, with fete vs 
ence to any lawful mending desert: land entry made prior to July 1, _ 
1914, that an entryman who has expended the sum of $3 per acre, A a 


good faith, in an attempt. to effect reclamation of the land, and there _ 


is no reasonable prospect. of his being able to secure water sufficient — 


~ to effect reclamation, may, upon filing election to do so, pay to. hes 


receiver of the land office the sum of fifty cents. per acre, and there- 


after perfect such entry, upon proof that he has upon the tract per- 


- manent improvements. conducive to its agricultural development of — 
the value of not less than $1.25 per acre, and that he has, in good — 
faith, used the land for agricultural purposes for three years, and 45 
; “ohen ne payment of. a far ther sum of 75 cents per acre. 7 
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| The scuslian contends that the piece entry is not within thee act. 
; of March 4, 1915, because the entryman was in default for final — 
- proof and at the ae of its passage expiration notice had issued and © 
he had failed to reply thereto. The entry was a lawful entry when 
made, and was still pending; the Commissioner had taken no action _ 
looking towards its cancellation, and it was within the power of Con- 


gress to pass legislation so as to permit of the acquisition of title by o- - 


the entryman, notwithstanding that the time for final proc had 
oe 2 
. The appellant further contends that thie entry cannot be ratified; 
or confirmed, because of the contest affidavit. filed by Gammill, who, 
sat is contended, is an adverse claimant—citing in that connection 
* the case of Lee v. Alderson (11 L. D. » 58). | 
As above stated, the register and receiver took no ‘action 1 upon the 
ie Zeontest : ‘affidavit. In the case of Meyer v. Mitchell, supra, it was 
held that where the statutory life of an entry has expired and final 
pepo has not been made, it is within the discretion of the Commis- — 
'“gioner to either allow a contest against the entry, or call upon the 
©. entryman to show cause why the entry should not be canceled for 
oy failure to submit proof. Here no notice was ever issued upon the 
“"* contest affidavit, nor hearing held. In the case of Lee v. Alderson, a 
* ‘desert land entryman was in default for final proof when a contest 
affidavit was filed; hearing was ordered upon this contest affidavit, 
and judgment rendered upon the record so made. It was there held — 
that this contest was an adverse claim which would prevent the sub- - 
mission of the case to the Board of Equitable Adjudication. ‘The 
holding in the case of Lee v. Alderson, however, has been modified 
by the case of McCraney v. Heirs of Hayes (83 L. D., 21), which held 
that no such right is acquired, by contest by one having no claim to 
the lands, and who is seeking simply to secure a preference right 
‘prior to the cancellation of the entry as will prevent the acceptance ~ 
of final proof on such entry, even though not submitted until after 
the expiration of the statutory period, and the submission of the case 
_ to the Board of Equitable Adjudication for appropriate action. 


Further, i in the present case, no action was taken upon the contest _ | 


affidavit, and in the meantime the act of March 4, 1915, was passed 
_ for the relief of the character of desert-land entrymen therein de- 
- -geribed. The act of March 4, 1915, being remedial. legislation, should — 

receive a liberal construction. im 

— With the appeal there is- filed a protest, signed by counsel for the 
contestant, against the allowance of Thompson’s application, under 
- the act of March 4,1915. In this protest it is stated that the sum of 
— $8 per. acre has nob: been expended in good faith in an attempt to 
effect reclamation of the land entered, reference being had to certain | 


DECISIONS RELATING T0 THE PUBLIC LANDS. ATQ 


‘sipporting affidavits.. A consideration. of these. efidevits, Vicedaeaas! - 
discloses ‘that ‘they contain no allegations as to the alleged. failure - 
of the entryman to expend the. required sum‘ of $3 per acre; nor in _ 
- any way. traverse the annual proofs, nor the statement. contained aa | 
the entryman’s application filed May 25, 1915. | | 
. The affidavit of Gammill, filed. with the Cotes, further Silepes ae. t 
_ that he applied to enter certain. of the lands under the homestead en Se 
laws, which application was rejected by the. register and receiver 4 
_ February 17, 1915, because of the existence of Thompson’s entry. He 7 
further alleges that upon April 2, 1915, -he removed his family on fy 
the land; has -built.a house, aitohes: Teaess and corral, and has 
acres in cultivation. His serablishman’ of residence and ae Fr 
ment upon the tract embraced in the pending ay would give. hited a 
no rights as against theentryman. > - 
‘The decision of the Commissioner. is cobrect, and is. accor vines a 
affirmed. Pe 4 . @ 








-EFFIE A. HARD. 
-5 Decided October 23, 1916. - 


CoAL LAND—Prrom—-PRoxrMiry OF RarrRoap.. e129 7 
Where at the time of application. to purchase, payment, and ee of a dent 
of ‘coal land there was a completed railroad within fifteen, miles thereof, sath 

the applicant is required, under section 2347, Revised Statutes, to make | 
payment at the rate of not less than twenty dollars per. acre, notwith- 
standing at the time of the initiation of applicant’s claim to the land by the 
opening of a mine. thereon, there was no completed railroad within fifteen es 
miles thereof, and the applicant could not, 'on account of: the land being | hes 
unsurveyed, make entry veil after the completion, of the railroad. a a 


Jonns, First Assent Seorétary: ‘i, oe ee 
This is an appeal by Effie A. Hard Pons the decision. of ne Com- | 


7 missioner of the General Land Office of November 16, 1914, requiring 


her. to make payment at the rate of $10 per acre in addition to-a 
previous payment at the same. rate, made by her in connection with 
her coal land entry 05030, for the SE. 4 i, Sec. 10, al 13 N., R.4 Ez, | 
W. M., Vancouver land ‘district: Washington. | as 
_It-appears that the. plat of survey of the eee in re the ee on ae 
area is situated was filed in the local office December 21, 1912. At 
_ that time the tract was included in executive coal land Sania a 


No. 1, State of Washington, issued July 7, 1910, which ratified and 


; sone rned a prior departmental withdrawal of December 17, 1906, 
embracing the land. The executive: withdrawal remained. effecti ve Bot OG 
until December 2; 1918, when it was revoked. 
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Pending the withdrawal and on J anuary 7 81, 1913, fiard filed oa . 
declaratory statement for the tract, alleging possession thereof about: 


February 15, 1904,.and the opening and improving of a mine of coal 


_ thereon October 6, 1907. This filing, however, was rejected by the 


- Commissioner’s aceiee of April 24, 1918, for the reason that in view sa 


of the withdrawal the land was not subject to such filing. 


After further proceedings not necessary to be here recited, ii. 
claimant on December 19, 1918, the withdrawal as to the tract having Oh 
‘then been revoked, filed ‘application to purchase the tract, alleging — 


.. the performance ce certain work on the claim at a cost of $700, with 


| a view to the opening and improving of a mine of coal ther eon, which 


- work, it was alleged, was commenced in 1902, and continued ‘during 


various years down to and including 1913, and which, it was further 


a alleged, resulted in the opening and i improving of two mines of coal 
~ on the tract. January 80, 1914, Hard filed in the local office proof of 


the publication and posting of notice of her application for the ne 


_ period prescribed by the coal land regulations. February 11, 1914, 
_ she filed in the local office an affidavit as to the distance of the crue 
from a completed railroad. This affidavit was made out on the usual 
form but was amended so as to aver that no portion of the land was 


wholly or in greater part within fifteen miles of a completed railroad . 
“on Feb. 28, 1902, when I first initiated my claim to said land and © 
opened at pal mine thereon.” Payment for the land was made in the. 


sum of $1. 600, or at the rate of $10 per acre, and on March 31, 1914, 
final sartifeate of entry issued. 


Upon consideration of the entry the Ss nriera in the decision 


here appealed from found that at the date of the entry the land was 
undoubtedly within less than fifteen miles of a completed railroad, 
and for this reason and in view of the provisions of section 9347, 
Revised Statutes, required the claimant, as above stated, to make 
an additional payment of $10 per acre, under penalty on. default of 


suffering the cancellation of the entry. 
‘The claimant does not question the correctness of the Commis- 
 sioner’s finding that at the date of the entry the land was within 
fifteen miles of a completed railroad. Indeed, there would seem to be - 
- no ground for controversy in that regard, it appearing from a map. 
of the State of Washington, compiled by the General Land Office 
-. from the official records of that office and from other sources, that as_ 
early as 1909, the year the map was issued, a railroad had been pro- _ 
jected to a point within less than fifteen. miles of the land. The | 


claimant contends, however, that inasmuch as she. has shown that 


there was no completed railroad within fifteen miles of the land at~ 
- the time, as she asserts, she initiated a claim to the tract by the: © . 
opening and improving. of ‘a mine thereon, and within due time a 
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; after the ian hecanie subject to. entry filed application to parchess : 


the same, submitted proof and made payment,~she should be held (2 


; ‘to be within the terms of paragraph 18 of the coal land regulations — 


* as amended December 30, 1912 (41. L. D., 417), her claim having 


aes ‘been asserted under section 2848, Revised Statutes. She further 


urges that, the land having been unnsurveyed at the time she initi- o ; on 
ated her claim. thereto by opening and improving a mine thereon 
while it was more than fifteen miles from a completed. railway, and 


that she having no control over the public- -land surveys but being ' 


~ forced to await the extension of such survey over the land by the =~ © 
land department, the law and the departmental regulations there-. 

-- under should be liberally construed in her favor and that’she should = 
be accorded the right, to purchase at the price at which the land ~~ 


- would have been: subject to disposition if then. surveyed. at the time 


her claim. was initiated. To support these contentions she cites 
Carthage F uel Company (1 L. D., 21), and Brown Bear Coal As-. 
sociation (42 L. .D., 320), insisting that these decisions declare the ~*~ 
rule to be that. in fees coming under the preference right. provisions | ee 
of section 2348, Revised Statutes, it: is the right of a claimant.to* 
make payment, for the land in accordance with the: conditions exist- oe 


. Ing at the time of the initiation of the claim rather than with respect Ms 
‘to conditions prevailing at the date of entry. coe eo 
. By section 2347, Revised Statutes, it is provided that 8 


‘Every person beige shall. upon application to the register of the proper: “land 


office,:have the right to enter, by legal subdivisions, any quantity of vacant coal 


lands ..... upon payment to the receiver of not. less than ten. dollars” per. acre. 


for such lands where. the. same shall be situated . more than. fifteen miles from et ek 


- any completed railroad, and not less than twenty dollars per acre for ‘Such lands - 
. as shall be within. fifteen miles of. such road. ot , 


~The said amended paragraph 18 of ie bal land populations: re 
for as pertinent to the disposition of this case reads as follows: — | 


“Applicants: to purchase under section 2347 of the ‘Revised Statutes may. ‘at ee 
their option pay for the land at the time of filing their applications | to. pure: - _ 

~ chase, or at any time thereafter, up to fifteen days from and after receipt. GPs ee 
notice from the register and receiver, as hereinbefore provided. The ‘price ton: ae 
be paid. will be that existent at date of actual ‘payment of the purchase moiey — ae o - 

. by the applicants to the register and receiver, and a subsequent increase in the. - oe 

. price will not affect: their right to complete the applications, if proceedings’ be. 


Se a ‘diligently. prosecuted. to. final proof and entry. ‘Where payments -are not made © — a 
"at time of. filing applications to purchase, but are deferred to.a later date, 


-. gnd an increase in valuation has occurred subsequent to application ‘to purchase, * Pe es 
. put before the actual. tender and payment: of the purchase money, the applicants ne 
| will in all such cases be required to pay the new or higher price. - 
A | , Phe foregoing is not applicable. to coal-land claimants who have initiated ‘ i 
‘claims under section 2348 of the Revised. Stattites by the opening and improv- 


ing ofa mine of coal on public land and who have diligently prosecuted their . | 
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| “@aims to. éoinpletion as ctetuized by. the Te and. regulaticiis. Such Claimants - ¥e 


..Awill ‘be required to. pay the price fixed and existent at the time of the initiation 


7 of. their claims. 


While the efiguag ge used in. this pueae pi 1s somewhat br ond and: 


a7 ianding by itself might seem to support the claimant’s views, it was __ 
“never theless intended by the Department to. apply only to coal lands | 
oe whose price between the date of the filing of an.application there- | 

for or the initiation ofa claim thereto, and the time of the completion oe 


of the. proceédings, had been increased by departmental. appraisal or. 


tage 7 reappre raisal. This is ina measure shown by departmental letter of De- 
-.. tember: 30, 1912. (41 L. D., 416), which transmits said paragraph’ as 


ce ; : amended to the Commissioner and directs its promulgation. | Not. 
only was the par ALT aph not intended to apply to a case lilxe the one 


at bar; where between the date of the alleged initiation of the claim 
and. the date of application and payment for the land a railroad had | 


a Ss been’ constructed to a point.-within- fifteen miles of the land, thus 
Ce oe automatically, vinder the express provisions of section 2347, 3 increas- 


Ang its minimum price. from S10 to $20 per acre, but the Depart- 


iS ment. obviously. w ould have had no authority to so apply it, the pro- : 
- visions of the law in that regard being mandatory—binding upon _ 


the. Department as well as. clainants—and admitting of no waiver: 
Neither of the decisions cited by the claimant and relied upon by 
her to support her contentions has # any bearing upon the question here 
presented: ‘The Carthage Fuel Company case presented for deter- 
. mination the question as to whether the company should pay fora 


: 2 / certain - ‘area at the rate of $25 per acre, at which it had been’ ap- 
pr aised at. the date of the initiation of the company’s claim, or from 


$50 to $65 per : acre, its < appraised value at the time the application to 
- purchase-was filed, the distance of the tracts from a completed rail-— 
-yoad at the. respective dates of the initiation. of the claim and the_ 
filing of the application not being involved ; while i in the case of the 

- ‘Brown Bear Coal Association it: appeared. that no. railroad was con- 
structed to a point within fifteen miles of the land until after not only 


“3 the initiation of the claim thereto by the opening and i improving of 


a mine thereon, but the filing of application, submission of proof, : 


ee 4 -and making of payment for the land.. 


The application to purchase filed by ins clgimint to the tract here. 


= in. question and payment therefor having been made : more than. three ; 


years after the construction and completion of a railroad to. a point 


within fifteen miles of the land, it must be held under the provisions 


of said section 2347, the claimant’ Is required to make payment there- 
for at the rate of not less than $20 per acre.. - ¢ 
_ The decision appealed fr om 18 accor ‘dingly_ afirmed. 


Sonn, Pa inst Assistant Sector ys 
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WILLIAM zB, ‘MOSES, 
, a ee | Decided ( October 26, 1915. 


Coan ‘Lawn Wee ken OF > T UNE 22, “4916—Sorprmrs Cnr : | 
- Lands withdrawn under the act of Tune 25, 1910, for. examination and classi-. 
- -- fication as ‘to coal values, ‘subject. to the provisions, limitations, exceptions, 
and conditions contained in the act .of June 22, 1910, are not subject to _ 
soldiers’ additional. locations under sections. 2306 and. 2307, Revised: Stat- : 


utes, even. though such locations be filed with a view. to: obtaining title to.— 


- the land with a reservation of the coal therein to the United States; and a | 
the land department is: without authority ‘to receive an application to 
". locate, entev, or select: ‘land. withdrawn for classification and not yet classi- , 


fied, and hold the same suspended pending. the: result of a hearing upon. 


. the request of the applicant .to determine. the, CUDENELEE: of. the land ‘with aig 
reference to, its coal value. os 3 a 


. 
‘lor : 


This is an appeal by William E. Moses! ‘nang as thé assignee 
of the. heirs of James J. Johnson, from the. decision of. the Com- 


7 missioner of the General Land Office of May..25, 1915, holding ee Se 


- rejection. his application 020123 to enter under the provisions of 


~~ * 


‘sections 2806 and 2807; Revised Statutes, lot 2, Sec. 5,T. 15S, 9. ” 
~ R. 62 W., 6th P. M., Pueblo land district, ‘Colorado, for the reugon! | 
‘that the. land: was non at the date of the application open to dis- 
| ‘position under said sections, bécause at that time, as well as at all 
‘times thereafter, it was covered by an Ezecunye order of withdrawal 
for coal classification purposes. 


The appeal does: not eines the ‘correctness of the’ Cone - 


~-gioner’s action, but asks merely that the land apphed for be elimi- 
- nated from the withdrawal.and that on the basis of certain affidavits” 
| which accompany the appeal the Geological Survey be called upon 
- for'a report as to the tract, “so that if it be not coal land, this | 
_ .application may be allowed.” The application was ‘presented March ~ 
11, 1915. Prior to that time, however, the area.was by Executive - 


. drder of December 16, 1911, withdrawn from settlement, location, | 


sale, or entry, and reserved for. examination and easel fea ton with 


respect to coal values, subject to the provisions, limitations, excep- 
~ tions, and conditions contained in the act of June 25, 1910. (36 Stat, 


ay 


847), and the act of June 22, 1910 (36 Stat. 588); and said oe 2 
. drawal was. at. the date of the apecsn and still 1 is in ‘full force, 
> and effect... | 


The said act of sic 55, 4910, as fepiended: by the sep of pets | 


OAL 1912 (37 Stat., 497), proides that lands withdrawn. thereunder 
het ail at all times be open to. exploration, discovery, occupation, and. 
_ purchase: under the mining laws of the United States, so far as the — 
- same apply to. mnetalliferous minerals; makes provision for the pro- a 
a ‘tection of the rights of bona te occupants and claimants of oil and 
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2% J gas lands tagluded within the limits. of ‘thes area so cite: on 


cepts. from the force and effect: of such withdrawals all lands which 
are at the date thereof embraced in any lawful homestead entry or 


- desert-land entry theretofore made, or upon which any valid settle. - 


~ ment claim has been made, and is at said ‘date being maintained | 
‘and perfected pursuant. to law. The act.of June 22,1910, supra, 

subject to whose provisions the withdrawal of 1911 was alse made, 
oe provides that all public lands of the United States, exclusive of - 


' Alaska, which have been withdrawn or classified as coal. lands and- 2 
_ . are valuable for coal, shall be subject to appropriate entry under - 
the homestead laws to actual settlers only, the desert land law, to 


selections under the Carey Act, and to withdrawals under the recla- 


~ mation act, whenever such entry, selection, or withdrawal shall be . 
made with a view of obtaining or passing title, with a reservation to 


the United States of the. coal in such lands, and of the Tight to pros- 


pect for, mine and remove the same. It is further provided that all. - 
__ who have initiated nonmineral entries, selections, or locations in good - 
faith prior to the passage of the act on lands withdrawn or classi- 


. fied as coal lands, may perfect the same under the provisions of the 
laws under which the entries were made, but shall recelve the limited 


ae patent provided for in the act. 


An application. to make soldiers’ additional entry mae he pro- 


_ visions of section 2306 and 2307, Revised Statutes, for a tract at the 


' date of the application iach ieia in such a withdrawal, does not fall — 
within the terms or conditions of either of the acts, subj ect to whose 
provisions the withdrawal of the land here in question was made, © 


= even if the application were filed with a view to obtaining title with — 
a reservation of the coal in the land to the United States. It is true  - 
that it is an application to enter under . the homestead - laws, but. 


entries authorized by the act of June 22, 1910, to be made under the 


-. homestead laws upon. withdrawn lands are those, . “by actual settlers - 7 
only,” and a soldiers’ additional entry would not, be one of that char- Eee, 


acter. J acob Jenne (40 L. D., 408). 4% 
Jt is immaterial that a tract, 0) applied "foi may be aie examina- 


. tion by. the Geological Survey classified and restored as noncoal land ~ 


for the. mere withdrawal of land for classification ‘purposes, so long — 


ag it remains unrevoked, reserves the land from disposition under ~ 


a any. form of entry, selection, or Jocation. not specifically. authorized _ a 
by the act, subject to the provisions of which such. withdrawals are. 


made. Therefore, even if the tract here in: question should be classi- . 
fied and restored as noncoal land it would not. be subject to disposi- ~ 


- tion under the pr esent application, the Department having held that 


it will not recognize any rights-as attaching by an ‘unauthorized: ap- 


7 plication toa tract. covered by a withdrawal, unless and until: the. =" - 


~. tract has been released therefrom. Geor ge B. Pratt e¢ al. (88° i, D. 6 


. aos | ae oe Instructions (40 L. D. fal Tt is further held Bye the Depart - 


cad 
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< ment that. there: is no o authority to receive an application to. locate: 2 
enter or select lands which have been merely withdrawn for classi- — 
fication purposes. and not yet classified, and holding the same sus- 
pended pending the result of a hearing upon the request of the ap- 
> plicant to determine the character of the land-with. reference to. its | 
eal value. Albert L. Woodhouse (41 L. D.; 145). . = 
_. For the reason stated the application rast: be “rejected iad the fon" 3 
| - request for: By report: from the. Gece Survey i in sO far as it has woe 


: any reference to the application. denied. 7 
The decision brs paaraal on is scordingy afirmed. 


‘MANUEL SMITH. 
"Decided October 28, 1915. 


MILITARY. Rieeavition= Howusraiy Entay—Commuratzon. 3 

Commutation of a homestead entry of lands within an abandoned military : 

reservation, made under the act: ‘of August . 23, 1894, can be allowed ony 7 
upon full payment of the Sppraised value of the land. ; 


Jonzs, First Assistant Secretary ¢ - a 


Manuel Smith appealed from ieGaan of aver 19, 1915, requiring : 
_- him to ‘make full Beye on commutation of h‘s homestead entry 
for S. 4 NW. 4, S. $ NE. 4 » Sec. 4, T. 14 S., B.16E. GG S..B. My 
Phoenix, Arizona. _ | 
_ May 15, 19138, ‘Smith catered cue above land, ein of the aban- 
-doned Ft. ‘Lowell Military Reservation, under the act of August. 23, 
1894 (28 Stat., 491). September 9, 1914, he submitted commutation 
| proof which was not accompanied by any payment of the appraised 


price of the land. The local office informed the Commissioner that _ 


the first instalment. on account of the appraised price did not fall 


due until September 11, 1915. The Commissioner held that commu- ts 


tation proof can not ‘he ‘accepted without full | ‘payment of the 


appraised value of the land, referring to instructions of March 14, : 


1904, which followed those: of April 9, 1895 (20 L. D., , 304). 


The appeal contends that the payment in commutation: cases is on : 


entitled to be extended through several years as though commutation 
had not been made. a 


The instructions refer to aie Ft Bridge’ ‘Reservation, opened to oe ae 


: entry under the same act, and provide | that: 


Under. the provisions of the homestead law, an -entryman. has the right _ ae 
either to. comniute his entry after fourteen. months from the date of entry or a 


i offer final proof under Sec. 2291-R. S. In entries under said act of August 23, 
_. 1894, he may, at his option, commute after fourteen months with full payment Peat 


fn cash or, after submitting ordinary five year final proof and after its accept-: 


_ ance,-he maz pay. for. the land the full amount of the appraised value thereof, 
a want interest, | 
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es 18 iiss geen that the. sea ceeneas upon: the act, wag that 3 jn case | 
. of confmutation full payment had to be made at the time of commu- 


? tation proof. The commutation right does not arise from the act of 


1894, supra, but from the homestead law, and the obligation to make | 
full payment arises from. the. fact, that commutation proof i 1S offered | 
instead of five year proof. ne oe re | 
. The decision is pote 7 


_ NELSON. GUNN ET AL, 
- Decided N ovember 3, 1915. 


REPAYMENT —FInat Decisis OF Com arisstoneR— AppRATe: ee 2. Ohad 
A decision. of the. Commissioner of the General Land Office denying « an ap- 
| plication for repayment, from which no appeal was taken, is just as much 
a final decision as if appeal had. been taken: and. final decision rendered 
-. thereon. by the Secretary of the Interior. 
REPAYMENT—FInan. DrcIstion—ReEs ADJUDICATA. , rig & 
- Where the Commissioner denied repayment | in a number of like: cases, from 
- which action some of the parties appealed - and some did. not, and. the 
Be Seer etary of the Interior affir med the Commissioner in the appealed cases, | 
- all the cases, whether appealed or not, are in the same situation, and the 
claims involved | are. equally. res adjudicata within the depar tmental cle- 
Cision. in the case of Thomas Hall, 44 L. D., 118, holding that where re- 
payment. of moneys paid in corinection with a rejected timber and stone 
; application was denied, in accordance with the rule then, in force, on’ the 
— ground of fravd in-connection ‘with the application, the fact that such rule 
was subsequently changed. will not Justify Pen aor of the case with 
~ a-view to ailowancé of repayment. | ey 


Tox, First Assistant Secretary: 


> This is an appeal filed. on fae of Neon: Ginn, Mrs. Site 
Willis, Jonathan A. Botkin, Ida M. Botkin, Arthur Hollingsworth, 


-_ Benjamin F-. Negley, William W: Miller, Leonard Champo, admin- | 


istrator, estate of Silas O. Lesson, from decision of the Commissioner 
“of the Genera] Land. Office dated J une 3, 1915, denying applications 
for repayment of the purchase moneys paid by said pas on timber 


| and: stone entries made at Roseburg, Oregon. 


‘The majority of these entries were canceled by the General Land | 
‘Office on: ‘relinquishments filed in the face of contests: or. protests. . 


Three of the parties, Nelson Gunn, Mrs. Sidney Willis, and. Williant - | 


a W. Miller, appealed to the Department from the action of the. Com- 
missioner of the General Land Office in 1903, which affirmed that _ 
of the local officers holding their timber land. entries for cancellation — 
- on charges, in substance, that said entries were illegal and fraudulent. 
This action was affirmed by the Department October 29, 1906, it 
being found that an agreement entered into by said. parties prior-to 
‘entry was in violation-of the timber and stone law, under which 
an. applicant 1S. required to state that he. does not. bapely t to, purchase 7 
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land thereunder on 1 speculation, “but -in “good faith to appropriate’ aes 


‘ jt to his own exclusive use and benefit”; and further, that he has not 


; made any: contract directly. or indirectly with any person by which © ms | ee, 
- the title he might acquire shall inure “in whole or in n part an to the a 


he benefit of any person except himself. 


- Three of these parties, Mrs. Sidney Willis, Aethue Hollingeworth, es 

i and Silas O. Lesson, heretofore applied for. repayment and. their See 

: applications were denied by the General Land Office in March and. > - 
- April, 1908.. One of ‘the three, Silas O. Lesson, appealed to the. - 


; Department where, on June 27, 1908, the action denying repayment. | 
was affirmed, reference being made i in the decision to the act of June 
16, 1880 (21 Stat, 287). It was asserted in this appeal that the entry 
‘was relinquished 1 in order to avoid contest on the ground that entry-— 
man was party to a contract alleged to be in violation of the timber - 
and stone law. ‘In denying repayment. it was said: : # | 
The relinquishment was not for the purpose of avoiding conflict with, any 


superior right and therefore can be regarded in no other light than a voluntary 
act which the Department has held: does not constitute ground. for repayment... 


The present applications for repayment were denied by. the Gen- 
eral Land Office “on the ground that the entries were canceled for 
fraud, the entryman having been found guilty of acts repugnant to | 
the provisions of the law under which their entries were made, and © 
that (they) at this time can not be heard to say that there was no 
fraud, it being a well-established principle that upon application for 
repayment under an entry canceled as speculative in character, the 
applicant will not: be permitted to go back of the judgment of can- 
eellation and show that.in fact the entry was not speculative.” In 
addition to denying these repayment claims on the ground that the 
- entries were canceled for fraud, it was also held by the General Land > 

Office that in view of the case of Thomas Hall, in which the Depart: 
ment rendered decision March 31, 1915. (44 L. TD; , 118), said claims 
are res adjudécata. It was held in the Hall case, ares referring to. 
the case.of Howard A. Robinson (43 L. D., 221), which changed | the 


rule. laid down in the cases of Mary O. Laman (24 L. D., 493) and : : | 
John Birkholz (27.%. D., 59), and which in force at. the time — 


_ repayment was ‘denied 1 m ie three cases above- named: 


it is a well-settled doctrine that a final adjudication will ‘not be later dig. _— 
_ turbed because of a subsequent change in the construction. of the law which - 
- governed the case at the time it was originally adjudicated. ‘This rule has been 


generally enforced by this Department, even in cases where the ‘Department's 
“construction of statutes have been declared erroneous by the Supreme Court. , 
| (Frank Larson, 23 L. D., 452; Mee v. Hughart eé al., 23 L. D., 455), ; 

- Inasmuch as Hall’s application for repayment was finally rejected more than 


five years ago, after it had received full consideration, it is not believed good a ese, 
‘administration will, in the light of the authorities. above cited, justify any. for- ee 
ther or different action thereon at this time ; and for that reason, the appicanon 8 


is herewith returned without approval, 
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: Tt i is scented in the appeal with eofcesuie ts the ines cases anove: | 
| ae ferred to, that none of: the parties appealed to the Department _ 
from the rejection by the General Land Office of their repayment 


- claims, formerly filed, and it is therefore urged ‘that said claims are | 


Le not res adjudicata, as held by that office, and that for a like reason. = 


te the case of Thomas Hall is not applicable. The fact is, however, as 


an above stated, that one-of the parties, Silas O.-Lesson, did. appeal to 


_ the Department where his claim was denied; and as to the others, 


i they having failed to appeal. from the decision of the General Land. es 


Office rejecting their repayment claims, said decision became just as - 


| finally determinative as that of the Department i in the Lesson case. 
The finding of the Department on October 29, 1906, in those cases 


ae whete appeals were taken from the action of the General Land Office - 
holding the entries for cancellation on the ground of fraud, as well 
as of the finding of that office in the other cases which. became final 


— for: want of appeal, As equally applicable to all the entrymen as they 
- were all parties to the same agreement, which was held to be in vio-. 
lation of the timber-and stone law. This is also true of the applica- 

tion for repayment, from the rejection of which by the General Land 
- Office Silas O. Lesson appealed to the Department. The decision of 
the Department in that case denying repayment, and the decisions 
of the General Land Office which became final for want of appeal in 
those cases where repayment applications were filed, are equally ap- 


plicable to all of these claims as it 1s. es to distinguish them 


in any way. | | 
The record ‘upon which cies entries were canceled has been re- 


examined in connection with the repayment claims, and it is im- 
possible to escape the conclusion that said entries were fraudulently 
_ made in violation of the plain provisions of the timber and stone law 
as charged. The case of Hafemann v. Gross (199 U. 8., 843), cited 
in the appeal, is not regarded as being in point here, nor is the cited 
- case of Thomas J. Keogh (42 LL. D., 28) controlling. _ 
The right to repayment is determined by the specific statutory a aus 
ia ihority contained in the acts of June 16, 1880 (21 Stat., 287), and — 
March 26, 1908 (85 Stat., 48). The finding ‘of the. Department in | 


the case of Silas O. Lesson, that his relinquishment was, in view of 


- the act of June 16, 1880, voluntary under the circumstances, which 


the Department ae held does not constitute ground for repayment, 

was undoubtedly correct, as was also the action cancelling these en- 

tries because the terms of the timber and stone law had been violated. 
~ The act of March 26, 1908, authorizes repayment only in the absence 


of fraud or attempted fraud in connection with an application or 
= -entry.. ~The facts and circumstances under which the entries in ques- 
"tion were EOEUEA as snows: by the record already. made uP, are. 
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: - “gnfficient i eicnen ‘the charge of fraud against the ; same and to bar F 2 A a 
_ the claims for repayment : of the purchase money. ae ose 
The decision of the General Land Office denying eepapient in all eee te 


* these claims j is s hereby atirmed. 


- STATE OF NEW MEXICO v. GARRETT. 
oa ‘Decided November 8, 1915. | 


at . Seacar Ces ee ee FROM STATE. . me a ee 
a Where a tract of land has passed to,a State under its school 1 ‘grant, the land ee cs 


‘depar tment is without. author ity to accept a reconveyance ther eof from the —_ 
- State with.a.view to permitting aD individual to acquire title thereto under » | 
_ the publi Jand laws.) a | : | ae 


| ae First Assistant oe 


This is a motion for rehearing James 3B. Gone in the matter . as 


of departmental decision of August 14, 1915, affirming a decision of | 

the Commissioner of the General Land Office rejecting, as to the ~ 
NW. i, his homestead entry 09098, made December 10, 1910, for the — 
N. 4, Sec. 16, T. 4 S., R. 8F E., N. M. P M., ‘Fort’ Sumner land dis-' 

trict, New Mexico. | 
_. The claimant alleges Sistnt on nOeebas 21, 1908, while the laiid 
‘was unsurveyed. On April. 1-6, 1909, the land was surveyed in the 
field and identified as a part of a school section. On May 1, 1909, 
the land involved was designated under. the enlarged homestead act 
of February. 19, 1909 (35 Stat., 639). On December 1, 1910, the 


-. plat of survey was filed in the ‘Ideal. land: office. On Dedanbar 10, 


1910, entry was allowed upon which proof was submitted July 1, 
1913, and final certificate issued. September. 12, 1913, vote 
When entry was allowed in this case, the State ae New Mexico : 

was notified under circular of April 80, 1907 (35 L. D,, 581), but 
took no action. The State was not speciheally cited in the published: 


notice of final proof as required by circular of May 15, 1901 (30 
ae Pah , 607), but it appears that a copy of the final proof notice was | 
sent to the Commissioner of Public Lands for the State by ordinary 


mail on April 12, 1918, and that on May 22, 1913, said official filed: 


. an affidavit of protest. in the local office against: the acceptance of 
_ proof and asked for a hearing to determine the respective rights to. 
_ the land. Notice of a hearing was duly issued and served by the 
~ Jocal officers, setting date for same on August 29,1918. On the date 
get, the homestead claimant appeared and subiaitted the testimony - 


of biniself and witnesses. No appearance was made by anyone on 
behalf of the State. Under this proceeding the local officers found 
| that the claimant had settled upon a Portion of the land involved — 
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\ 


os =" October, 1908, ait had ere his lene ba: nce 320 ae 


eB acaed _aeres as soon as the land. was.designated under the act of February 
19° 1909, supra. Under this finding the local. officers dismissed the 
“. State’ S. protest, and issued final certificate. | 


Upon review of the-case the Commissioner on Oxtabee 0, 1914, : 
found. that. when the entryman made settlement no law existed under | 


which he could assert a claim for an area:of more than 160 acres, — 
and that as the act of February 19,1909, supra, provided that no — 


iands shall be subject to entry muder said act’ until such lands be 
designated by the Secretary of the Interior, and that as prior to — 


me the date such lands were designated they had-been identified by 
_ survey in the field as a part of a. school section, the rights of the | 


7 State of New Mexico under the acts of June 21, 1898 (80 Stat., 484), 
“and June 20, 1910 (86 Stat., 557), had attached prior to any leg gally 


. asserted rights to the whole area involved. The entry was accord- 


ingly held for cancellation as to the NW. }. Upon appeal this action 
was affirmed by the Department August 14, 1915. 

In the motion for rehearing, resident epunsel: for the. Homestand 
claimant moves for equitable. consideration and refers to the follow- 
ing cases, in which the equities of claimants have been recognized 
- and which it is urged are essentially similar to the case here under 
- consideration: Hyacinthe ‘Villeneuve, Devils | Lake, 01633, Minot 
09948, Senate Bill 2547, House Bill 6260, Act of July 17, 1914, 
Patent No. 445018; Fannie Lipscomb, decided by the Department 
July 26, 1915; Mahlon Br ‘own, decided by the Department August -17, 
1915. Tt is finally urged in the motion for rehearing that if the 
claimant’s equities cannot be recognized in any other. ‘manner, the 
Department call upon the State. of New Mexico to reconvey to-the 
United States and that the homestead uy, thereupon be allowed to 
_ remain intact. 7 

An examination of the cases eebcrecd to by counsel discloses that | 
they are dissimilar in certain essential respects to the case here — 
under consideration. In the case of Hyacinthe Villeneuve a home- | 
stead entry had been allowed upon a tract of land that had been — 
patented to the Santa Fe Pacific Railroad Company, whose grantee 

had expressed a willingness to reconvey in order that effect might 


7 be given to the. ‘equities. of the homesteader, whereas in the present 
.- . ease. the State stands in the position of.a protestant. In the case of | 
-. Fannie Lipscomb the land was known to be coal in character. prior 


to the date the rights of the State would-have attached, and the State — 
had used the land as a base for indemnity selection. The case of 


i Mahlon Brown involved no question as to the status of the land and | 


the matter was one entirely between the claimant and the Govern- 
ment, whereas in the case here under consideration; the rights of the 
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State have intsmvened: and must i respected: Tt: may be finally énid oe 


that the land department has no authority to acquire a tract of land 


_. From. the State of New Mexico for the ore of conveying it to yan eo : a 
/ “individual. The 


There appears, however, to. be no reason for eeagnine the cant 


7 in this case to the NE. 4 L of the land involved. He alleges that a pors.- ve 


~-tion of his dmproveriénts have. been placed ‘upon. the NW. } t thereof _ : 


: + anid. he may: have ther eby asserted a settlement claim.to.a portion Of : ce 
said NW. + prior to the date the land was identified by. survey in.the =» 


ce ‘field. If this can be shown, ‘the claimant should be allowed to retain 


; by his entry those legal subdivisions upon which he asserted a settle- 
ment. claim. through improvements cr. otherwise: pricr to April. 6, 


_ 1909, not to exceed 160 acres. Before this is permitted, however, | 


| the State should be. served with rule to show cause. 
‘The decision complained of i is modified accordingly. | 


| ALBERT M. SALMON, | 
‘ Decided November 11, 1915. 


Stare Sermoriow—_Deveenve Bigs 1eeeneeNG ADVERSE Cr AIM. a 

“Where the base offered by a State to support a selection is detective aiid: 
the selection is suspended to. afford the State oppor tunity to substitute a 
good base, but before such substitution the land: is embraced in an appli- 

' eation to make additional entry under the enlar ged homestead ‘act, which 
is otherwise allowable, such application constitutes an intervening adverse 
claim and. bars. amendment and. completion of the State ‘selection. 


Jonus, First Miia Seoretary : | — — 
‘Albert M. Salmon has. appealed. from. the. Geseink of Mae 5, 1915, _ 
denying his application to.amend an additional homestead. apple : 


tion for the SW. 4 NW. i of Sec. 14, T. 149 N., R. 90 W., Bismarck, gee 


‘North Dakota, so as to nad: the NW. + SW. 4 - of said section, for the 


reason that the land described is shown by the records. to be ine, - 


eluded within a State selection.’ ote. a * 
| - Salmon, holding an entry. for 160 Acres, applied £ fe an additional - 
| “40 on December 6, 1913, at, which time the NW. + SW. t of Sec. 14. 
had not been. deapanted: for- enlarged homestend entry. .When it | 
was later so designated, he: promptly applied. for it by amendment of - 
his pending application, But shortly before.-such designation the 


State had. selected the land, offering a defective basis therefor. The | 
- State’ Ss application was suspended; and thirty days given in which a 


ito supply a correct basis. for the selection. | 
’ The Commissioner is of opinion. that Salmon’ s Popliction is of | 
sufficient merit to be allowed but #0r the claim of the State. i: an 


wee ae te 
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Thi is et on appeal, with citation of eye cases, hats in case | 
of selection with a defective basis, the right of the State attaches © 
only from the date when the defect is ctired QTL D. , 644) ; that a 


defective basis ; may be cured by cancellation or relinquishment ‘ inthe 


absence of an adverse claim (10 L. D., 303); that a ‘defective basis — 

-¢an not be amended so as to defeat a intervening claimant (iso . | 
ae: a as D., 549). This principle i 1s thus expressed i in 1 the instructions. of pry 
coe) So June 28, 1910 (39 L. D., 89) ¢ eee ee 


~The substitution of the new and. valid base may be permitted t in cases s where fae : 
no intervening claim exists. . . ee ee 


Amendment of a. defective basis of. a ‘State’ S esis is all owed ot 


only in the discretion of. the Commissioner of the General Land . 
Office, and is conditioned always on the absence of intervening — 
_ ‘daims. An intervening claim, under such conditions, must be one | 
. which has arisen after the State Ss application was filed and before 


the State’s amendment thas been made. | 
- Salmon’s application to amend his additional homestead aepiieas 
‘tion is such an intervening adverse claim, and the Commissioner has 


held it.to be good, aside from the State’s selection. But the basis 


for the State’ Ss selection. was invalid. The selection. was held for 


oS cancellation, but permission to amend was accorded. This permis- 


sion must be subordinate to any claim to the land which might be 
-presented before the amendment was fited, since the State acquired 
no right: till the defect was cured. It is. accordingly held that. Sal- 
mon’s application to amend should. be allowed, and the State’s selec: 
tion of the NW. 4. SW. i of said Sec. 14 should be canceled, | 

The decision i 1s reversed. 


‘THOMAS J. MURRAY. 
Decided Nove puomber 18, 1915. 


: ‘Sorprers ADDITION AL—APPHOSIMATION. | 7 
: Only one application of the rule of cppeaeingtion will be allowed: to any ¢ one | 
soldiers’ additional right; and where several rights or parts of rights are 


3 used in the same location, some of. which have already had the benefit of 


the rule, approximation will only be allowed to. an amount not greater | 
than the area of that part of the consideration which has not had the bene- 
<a fit of approxtmntien, | De. : 


J ONES, First Assistant Secretary: 7 : 
Thomas J. Murray, assignee of soldiers’ saditonal rights of Allen 


: i B. McDowell and John W. Tottersman, appealed from decision of | 
«July 29, 1915, holding for cancellation his location of the residue of 


| _ rights by entry of NW. ; + SE. 4 , Bec. 12, T. 11 N., R. 19 Ws 
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8. B. M, Los Angeles, California, 40 acres, on the ground that the BOE: 


right of approximation was exhausted before his- application. —e 
- No question is made of the validity of the rights. March 25, 1915, | 


= Murray filed. application . at the local office based on assignment of. 18. . , 
acres of Tottersman’s right and 4.02 acres of McDowell’s right. The ae, 2 
Commissioner found: from his records that McDowell’s right Wiis! 


| originally for 7 0.48 acres which had been used 3 in three. parcels: 35.98 | 


acres In Los. Angeles entry. 025295, 30. 48 acres In Los Angeles entry Oe = 
026038, leaving the residue, 4.02 acres, in Murray’s eppheaey No Oe At 


| ae approximation had. been inde under McDowell’s right. 


- Tottersman’s right was for 80 acres and used in Los Angeles ove os Pn oo 
02827 3, 40 acres; 22 acres in Los Angeles 025878 in connection with =~ 


= Solomon Epley’ s right for 9.49 acres and approximation was allowed © 


. for 8.51 acres. The remainder of Tottersman’s right being 18 acres, it~ ae 


ig assigned to Murray who seeks to apply with the 4.02 acres, residue Pas 


of McDowell’s right, in making entry for 40 acres, asking benefit of : ae : 


| approximation to the amount of 17.98 acres. - 

It is evident that. Tottersman’ s right had benefit ee apprositiatian, ie 
The entr Vs based on Epley’s entire right of 9.09 acres with 8.51. acres 
by approximation, would have required, without the approximation, es 
80.51 acres of. Tottersman’s right instead of 22 acres.. The Epley 
right being but 9.49. acres could not have made the entry of 40 acres, 
so that Tottersman’s right necessarily shar ed 1 in the benefits of ap- 
proximation allowed. i in that case. | ? 

The McDowell right was but 4.02 acres remaining and anid not of 
itself take 40 acres by. approximation: | Murray must avail. himself 
of the residue of Totters sman’s right which i 1s. not SES, to appr Ox1- 
‘nation. © 


It is insisted. that: as one OF ges: ais: did ‘not ave benefit of ..- 
, approximation, though the other had, when. used | ee they are? 


entitled to one approximation. == a. ee 
‘The Department can not concur in that contention. ‘Tt. was 5 held: 


in John S. Morton (34 L. D., 441) that only one application of theo. ss | 


"rule of approximation is allowed to each original soldiers’ additional - ae 


right. The.same rule was laid down in Guy A. Eaton: (32 L. D.,- 
644). Soldiers’ additional right | is a bounty,. given it is true in eons | 


ae sideration of public service, but, being : a bounty, can not be str ained a iesact 


beyond its fair import. Where sever ae rights are used in the Make 634 
* ing of an entry. approximation showld: not be allowed to 4 greater. = 
‘amount than the area of that part of the consideration which hasnot 
_ had previous benefit of approximation. Consequently, i inthe present 


ss case, the benefit of approximation can not be used to. more than 4. 02 - ee 


2 acres, that being the entire residue of McDowell’s right. Toallowa.. ~ t . 
7 greater area 1s to permit TOtersHiay S right to have twice benefit of ae 


“ appre oximation. . eee 
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— oIn the entry madeet in connection with Epley’ cs right of 9. 49 acres 
. there might have been assigned from Tottersman’ s right 30. 51, leav- 
_. ing Tottersman only 9.49 acres, in which case the McDowell and: the | 
residue of Tottersman’s rights together would have age regated but | 
14.51 acres, less than sufficient by the aid of approximation to take © 
_ the tract here applied for. ‘There is no equity in the. recipient of a 


a bounty seeking to obtain more than was promised him. The public a 
| promise is discharged when the full quantity is secured. The divi- 
sion of these bounty rights’ for the evident and studied purpose of 


increasing the bounty is without merit in law or aos The cue ee 


ies instance is.an example of that kind. | 


<a he decision : 1s affirmed, 


, JENNIE Pp, _ MUSSER, 
| Decided December 18, ‘1915. 


| Dissenrep Wre—Frvar Proor AND Patent—Enrarcep HonesTrap Ewrny. ; 

_ Residence is. not. requir ed upon an entry made under section 6 of the. enlarg ved 
homestead | act of: ‘Febr uary 19, 1909, and the deserted wife of one who 
made. entry. under. that section is entitled to submit final proof and obtain 
patent for such entry in her own name ‘under the act oe October 22, 1914, 
_ without showing residence upon the land. Ff | 


Jones, F irst Assistant Secretary: oe | 
Jennie P. Musser appealed from decision: of Tos 6, 1915, re- 

jecting her application as deserted wife to make final proof on her. 
‘husband’s eae entry for lots 1,2, and 8, W. 4 NE. 4, N. 4 SE.4 
SW. 4 SE. 4, Sec. 35, T. 15. S., BR. it W., S L. M., Salt Lake City, 
, Utah, on the ground that the act of October 22, 1914 (88 Stat., 7 66), | 
requires residence by the wife. — - 
mi October ‘1, 1909, Parley Pratt. Musser aids Aaa enter idee 
~~ See: 6, act of February 19, 1909 (35 Stat., 639). February 25, 1915, - 
his wife filed in the local fice notice of. intent: to make final Oru 
alleging that she had been deserted by her husband for more than 


one year. The local office rejected. the application and that action — 


. the Commissioner affirmed. “The act under which she desires e make 


| “proof provides: eae . , 
That in any case in which. persons mnaee ‘regularly initiated cinini re public 


ands as. settlers thereon under the provisions of the homestead laws and the -— 


wife of such homestead settler or entryman, while residing upon the homestead 
claim and prior to submission of final proof of residence, cnltivation and im-. 
_ provelents, as. prescribed | by law,:has been abandoned. and. deserted by. her 
husband for a. period of more - than one year, the deserted. wife shall; upon 

establishing the fact of such abandonment or desertion to the satisfaction of 


_ the Secretary of the Interior, .be entitled to submit proof upon such claim and. ~ 


| obtain patent therefor in her name in the for m, manner and subject to the 


conditions prescribed by Section 2291 of the Revised. ‘Statutes of, the United 


a States and acts supplemental thereto and amendatory thereof, 
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“This was: a remedial. act. Tb. ‘ehowed: no purpose: ot Condbess: to. 
require more of the wife than would have been required of. the hus 
- band had he completed. the entry.. Relief acts are to be liberally _ 


construed.. The words of the act, “while residing upon the home: ~~ a 


stead. claim and prior to submission. of final proof: of residerice. cul- 
tivation and improvements, as prescr ribed by law, has been abandoned 
and deserted by her husband, ” are general in terms and, in substance, . 


_ Require of the wife no stricter proof of compliance. with the law 
_than.is required. by the husband should he offer final proof. There 


is-no apparent reason. why the wife of a man holding a homestead 
upon which his residence is excused, should herself be required. to 


— inmake such residenice or. to. do. more than her husband would be. re- : 


quired to do. The intent of the act was to excuse the wife from 


‘necessity of waging a contest against her husband’ and enabling her | 


to make final oe and get ae direct; without b expense and delay 
_ of a contest. ; 7 | os By She 1 rege eg ts | 

~The decision is ther ‘efors reveived and ¢ cause remanded for further 
"proceedings appiopriate « thereto. 


“PETER M. C SOLLINS. 


| Decided November 19, 1915, 


| cre LIE ‘Sureriows—VAupiry OF BASE. i Nee eget A 

_ Where the application to purchase a tract of land from the’ State of. Cali. 
tet for nia, assigried as base for a forest lieu. selection, was made, and certificate 
_. thereon issued, in. the name ofa fictitious. person, and. assignment thereof 


; made in the name of- such fictitious person toa per son. in being, al patent 


~isstied to such assignee by the surveyor-genel al of-the State is not void but _ 
a3 yoidable ; but ons claiming under such: patent as a. ‘bong fide innocent pur- 


chaser for. yalue must. disclose . all: the facts. surrounding the transaction. 8 


and: make a clear and convincing showing to establish Ahis e00e: faith, 


Jos oNns, First. Assistant Secretary. ye | 
‘This is an appeal by Peter M M. Collins font a ‘dacision of the one 


“missioner of the General Land Office dated January 15, 1914, holding’ ee 
for rejection his ¢ application. No. 2809, filed March 21, 1900, at I Miles Le | 
| City, Montana, under the act of June 4, 1897 (30 Stat., , 86), for: Boy ce 
x tain unsurveyed land i in T. 3 S., R. 46 E., M. M., in hea of the NE. 4_ 


SW. 4, Sec. 16, T. 18 S., R. 38 E., M.D. M, California, lying within 
the Kern ‘National Forest: Township 3 S., Range 46 E, “was -with- - 


drawn from ccal filing or entry by the Department April 18, 1908, Be 7 
and is embraced in Executive order. of July 9, 1910, ae coal « a 


land withdrawal No. 1, bat has not yen been classified, 
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April ip 1911, the Commissioner directed proceedings against os -_ 


application upon the following charges: 


| 7 1. That Thomas Maloney, whose name appears as applicant to the ‘State ae) 
_ the base land involved in this selection, is a fictitious person and his name was 


forged to the application to the State for. said base land, and also to the assign: 


“Ment pur porting to. convey his interest in said base land to George B. Bush, by. | 
George B. Bush or one of his. agents, or some P OUREE person whose name is to 


the United States unknown. | x 
2, That said Thomas Maloney, the State applicant being a fictitious person, no. 


_ contract resulted from the making of said application to the State for said _ iis 
- base land, and no rights were acquired under the certificate of purchase issued. 


in the name of Thomas, Maloney ‘by. the State of California, and no title was 
vested by the attempted assignment of. said certificate of purchase to George. 
~ B.. Bush, and no title passed. from the State of California by the issuance of — 
| patent for said base land to said George B. Bush, and no title passed by deed t 
purporting to transfer said base land from said George B. Bush to Peter M. — 
Collins, and no title passed by deed. purporting to transfer said base land from — 
said Peter M. Collins to the United States in exchange for said selected lands... 
oe That said selection is fraudulent and illegal in that the lands offered as 
base for said: selection were. procured through fraudulent and corrupt practices 
- from the State of California and. in. violation. of Sec. 3495 of the Political Code 
; of said State, in that the application. to: the State. for said. base land was not | 


Sos made for the use and benefit of ‘Thomas Maloney, the appplicant. named, but 


for the use and benefit of Peter. M. Collins, or one of his agents, or some other | 
- person whose name is to the United States. unknown, with the intent on the part 
of .said Peter M. Collins or one of his agents, or some other person unknown 
to present same or that same should be presented to the United. States -in 
oes for Buble: land of the: United States in violation of the act of June — 


4, 1897, 
After a Coen oreo: the fapitiee ‘and receiver ia decision of ; 
- May 1, 1913, found that the charges had not been sustained and rec- 
ommended a, dismissal of the proceedings. | 
The record discloses that the base land, together with. other tracts 
were embraced in. an application to pchae from the State of Cali- 
fornia, filed with. the surveyor-general of that State August 26, 
1897, and purporting to have. been. executed by one Thomas. Maloney. | 
The ‘application was approved by the State surveyor-general Febru- 
~ ary 12, 1898, and a certificate of purchase was issued in the name 
of Maloney. March 22, 1898, reciting that 20% of the purchase price’ 
at. $1.25. per acre had been paid March 18, 1898. July 11, 1898, 


| _. Maloney purported: to convey the tract by deed to one George: B. - 
Bush. The remainder of the purchase price was paid to the State of -_ 
.. California July 8, 1899, and the patent of the State was issued to 

~» gaid Bush September 5, 1899. Bush by deed dated March 18, 1900, 


-_ conveyed. the ‘tract to F. A. Hyde, who in turn. conveyed. by cede 
dated March 15, 1900, to Peter M. Collins. The conveyance from 
* Collins to the United States was made March 22, 1900. 
The Commissioner found upon the testimony submitted that. Ma- 
loney was a ‘fictitious person and that since the State’s title was 
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7 eeared ee means of the application - a, fictitious person aa ‘ihe coe Le 
| forged or fraudulent assignment from such fictitious person to Bush 


_ the patent issuéd. by the State of California was. void, ‘passed no 
title to the United. States, and was, therefore, not the Tope basis. | 
fora lieu selection under the above act of June 4, 1897.. eek 


The question of forest reserve lieu selections based - upon are : 7 | 
—— secured in fraud of the State of California was considered in the -. 
ease of Thomas B. Walker (39 Th D., 426). It was there held i in 


brief that: where the State’s patent. pael to a fictitious ‘person, such | 


patent. conveyed no title and: would not be accepted by the United | 7 


States as:a basis of a liew selection. It was also there held. that. 


- where the base land was. acquired by means. of an application and ~ ; ; 
purchase by a real person but not in his own interest but for the use. 


and benefit of the party acquiring the title to the base land in viola-— 


tion of thé laws of the State regulating the sale of its lands, a aselec- | 4 
tion based thereon would not be approved unless the patentee ofthe | 
State, or his grantee, eee the position of a bona pe purchaser Gri, 


for value. | | 

The Commissioner’ S. view was hee since the oa soto had been 7 
made by a fictitious person to the. State of California and the origi- 
nal certificate of purchase was issued in the name of such fictitious 
person, the assignment to. Bush being. forged and fraudulent, the 
- patent issued: by the State of California was without warrant of 
law and, therefore, void, although conveying the land to a person in 
being. The subject-matter of the patent. from the State of California 
was within the. jurisdiction . of the surveyor-general of that State 
under its laws. It is true that if the facts had been. called to the 
attention of that officer he would have declined to issue the. patent. — 
Such patent was in view of the facts now found by the Commissioner . | 


erroneously issued. This Department has recently considered the wy 
distinction between voidable and void patents In. Rogers v, Southern — 


Pacific Railway Company (43 L. D., 208).. There a patent was — 


= erroneously issued to the Southern Pacific Railway. Company under 
- an indemnity. selection for land not subject to such selection. It — 


was. held that such patent. was not void but voidable and its issue _ 


removed the land from the jurisdiction of the land department. The. oe 


| legal title passed by such patent and could be recovered only by 


direct. proceedings i in the courts to set aside the patent within the 


- time prescribed by the law for the: bringing of such suit. Here | 


* likewise the patent issued by the surveyor- general of. the Btate’ ie 


| ; California was. voidable ‘and not void. 


Concerning the purchase of the base land. by Collins, the record. | oe 


disclosed: the following: 7 
od eremiah Collins testified that he is a eacraeal of Helena; Montana, : 


Ee : one has been the president of the Collins Land aes a Montana te ees : 
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corporation, since 1899; that he was also the active husnes: manager id 
of that company; that during the years 1899 and 1900, the Collins © 
Land Company purchased from F. A. Hyde and F. A. Hyde & Co., - 


a very considerable area of “lieu selection rights under the act of 7 : 


a 4, 1897, said rights being based on school: sections or portions. 
of school sections in the State of California.” That in some in- 


ee stances the Collins Land Company purchased the base land and the — 


- title was transferred to Peter M. Collins, the Vice-President of the _ 
~. Company, as a. matter of convenience; that purchase was made by 


the Collins Land Company for a valuable consideration on the 
faith of the abstract of title furnished which showed that the State 


of California had issued its patent for the land and that the Collins .. : 


-. Land Company had no knowledge or intimation of irregularities, 


if any, in connection with the purchase of the base land from the 


~ ~ State but that the Collins Land Company was an innocent purchaser i 


for value, without nouce, relying as the patent of the’ State 7 
California. 
3 As above pointed out in the case of Thomas B. Walker (39 i D., 
426), a selection based upon lands acquired. fraudulently from the ; 
State by means of an application or purchase by a real person. must 
be canceled unless the patentee of the State or his grantee occupies, 
_ the position of a dona fide purchaser for value. The question aris- 
ing therefore is whether under the testimony | as above outlined — 
Collins occupies the position of a bona fide purchaser for value. | 
_ From the record in these cases it seems clear that this purchase 
formed a part of a series of scrip tr ansactions and does not present the 
case of individual purchases of separate tracts of land, as contem-.. 
plated and required by the laws of the State of Californie. 
_’ The facts in this particular case, where the application to pur chase | 
was made and certificates issued in the name of a fictitious. person, 
and later found its way, through transfers of record, to F. A. Hyde, 
who is generally known, to the public, and without doubt to Collins, | _ 


asa dealer in scrip rights, render it incumbent upon the Collins Com- 


pany, when pleading that it is an innocent and. bona fide purchaser — 


ce for value, to submit a: clear and convincing showing to establish its 


bona fides. In. such a-case, the alleged bona fide purchaser. should 
disclose all of the facts surrounding the transaction, and present clear 

evidence of his good faith. Collins testified to the general conclu- — 

gion that the Collins Land Company was.an innocent purchaser for 


value without disclosing fully the facts upon which such conclusions - | 
"was based. - 


Tn the case of Wright- Blodgett Company v. “The United States, 
decided by the Supreme Court February 23, 1915, the. defense of a — 
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bona jide ere for value in a suit to set aside: a , patent isstied by . 
the United States was considered. The Supreme Court there said: 


But this is an affirmative defense which the grantee must, establish in order | 
to defeat. the Government’s right to. the cancellation of the conveyance. which. 


_. fraud. alone is shown to have induced. “The rule to this defénse is thus stated 
in Boone: v. Chiles, 10 Pet., 177, 211,-212:."In setting it up by plea or answer 


it must state the deed. of purchase, the date, parties, and contents briefly ; that 


the vendor was seized in fee, and in possession ; the ‘consideration must be. 
stated, with a- ‘distinct. averment that it was bona fide and truly paid, inde- 

pendently of. the recital in. the. deed. Notice must.-be denied previous to, and - ae. 
. down to the time of paying. the ‘money, and the. delivery of the deed ; ‘and if 


notice is specially: charged, the denial must be of all. circumstances referred to, 
from which notice can be inferred; and the answer or plea show how the 
grantor acquired title. * .* * “The title purchased must be apparently per- 
fect, good at law, a vested. estate in fee- simple. “* #* & Jt must be by a regu- 
lar conveyance; for the purchaser of. an equitable title holds. it subject | to the 
equities upon it in the hands of the vendor, and has no better standing in a 
court of equity, * * * Such is the case. which must be stated to give a. 
‘defendant the benefit of an answer or plea of an innocent pur chaser without 


notice; the case stated must be made out, evidence own not be penned: to be a 


given of any other matter not set out.” 


- Under the facts, therefore, and in the cane é His er decinion | 
of the Supreme Court, I am of the opinion that Collins has failed to 
show that he is a bona fide purchaser ror value within. the meaning : 
of the case of Thomas B. Walker, supra. eT 

Under the circumstances in this case, eneee hie. Deparment | 
feels that further. opportunity should be afforded the lieu selector to. 
make showing. While charge 3 indirectly raised the issue, and while — 
Collins testified in a general way that the purchase of the base land 
was for a valuable consideration, without knowledge of irregulari-— 
ties, if any, in the transaction, aad that the Collins Land Company 


was an innocent purchaser for value, his testiniony is in the nature — 


of conclusions merely and did not state facts supporting the same. 
The representative of the Government at the hearing failed to eross-- ; 
examine Collins upon this. subject, and therefore the Department. is 

without. sufficient evidence upon which to base any conclusion other 


than that above announced that. Collins has failed to show that he is 2 oa 
a bona fide. purchaser for value. However, in order that no injus- 
tice may be done and that all the facts may be presented to the De-— 


= partment, the case.is remanded, and. the Commissioner of the Gen- 
eral Land Office is directed to order a further hearing. or proceed- 
ing, at which Collins may have an opportunity to present evidence - 


tending to show whether he or the Collins Land Company was an 


innocent. purchaser. for value, without’ notice. | The United States 
should be represented. at such hearing, and such cross-examination — 
~ had as will bring out all the facts attending the transaction. — In the — 
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es event that fia heu salertor fails to appear at the hearing hen a 
ordered, the case will be closed and the selection rejected. Ifappear-. 


ance be had and testimony submitted, the Commissioner will take | 
up the new  Tecord and render decision thereupon, 7 ¥ 


BECKMAN vy, TADY, - 
Decided December 1, 1918. 
Desmer-LAND dieniy Gowensne aos OF ree 4, 1915, _ 
‘Section 5 of the act of March 4, 1915, providing relief for desert-land. eae | 
men, applies to all pending entries, whether contested- or noncontested, | 


and extends to cases brought and. prosecuted to final hearing before the — 
local office, at the expense of the contestant, prior to the passage of the act. | 


= Jonzs, First Assistant Secretary: _ 
Elizabeth Tady appealed from dee dibn of ane 25, 1915, holding oS 


2 _ cancellation her desert-land entry for 8. 4 SW. 4, Sec. 99: W. 4 
NW. 4, N. 4 SW. 4, NW. 4 SE.4, Sec. 27; NE. 4 SE. i, Sec. 28, T 
33 N., R. 7 E., M. M. parte, Montana, for lack of a suflicient water 


oe supply. 


September o4, 1909, ady: made es on es she airtel final . 
proof December 18,. 1913, and final receipt issued to her. 

September 23, 1918, Awa E. Beckman filed contest affidavit, 
charging that claimant had wholly failed to improve or reclaim 


'. the land and no part had ever been reclaimed by conducting water 


thereon; that the land is nondesert and capable of raising and has — 
piled cchconably remunerative crops without irrigation; that lands 
in the immediate neighborhood are cultivated without irrigation | 
and occupied by settlers; that there is no feasible means of. irrigating: 
the land: Notice issued. October 30, 1918, answer was filed and hear- 
ing had February 16,1914, at the local office, which, January 15, 1915, 
found for contestant, recommending cancellation of the ent ye: ‘The | 
Commissioner affirmed that action. | : 
The water supply i is from the flow off of dry ue having a, small : 
drainage area. Claimant had two reservoirs which, in the aggregate, - 


would store little more than 14 acre-feet. There were no head gates 
- to draw their water for irrigation but service from one by leak or 


_ break of the bank was ae for brief time on a small area, some- 
| what i improving the crop. | 


It.is clear no permanent water sipply: avuied accessible that entr ee ae 


~ woman can avail herself of to effect reclamation. The drainage area 


can supply but little water and -for but brief time. The record ts 
shows, however, that claimant has acted in good faith) making con- | 
me siderable expenditure to. effect reclamation, and she claims benefit of - 
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the act ans March 4, 1915 (38 Stat., 1161), j her aoveal This ap- | 


| plication: contestant resists assertinis that benefit of the act can not 


be extended to cases brought and prosecuted before passage of the act 


to final hearing before the local office at expense of a contestant. 


This defense to claimant’s application to relief under act of March 


a a 1915, supra, can not be conceded. . It applies. to all pending entries,. . - 


3 thus. celadiee those contested as well as noncontested ones. Con-_ 


gress may, pending contest, confirm an entry or relieve a claimant. a 


Emblen v. Lincoln Land on (184. - U: S., 660); Roberts 2. Spencer | os | 


_ (40 L. D., 806, 810). There is no right vested 3 in a contestant until — 


final pidet of. cancellation and no rule of equity or law -gives a.con-_ 


testant right to claim improvements. made by another’ Ss expenditure 2 


- of money or labor. - 


_— 1915, a 


The decision, in so far.as. it holds the entry for dmesllntien for. 
. insufficient water supply, . is affirmed, but: nothing herein will bar 
claimant, on proper application, from: relief under act. of March 4; 2 


‘SHERMAN BARGER, 
a . | Decided December 21, 1915. 
| Fort PECK Canvs——Homesnman. Bray —Excrenson OF TIME FOR Piva: 
The land depar tinent is without authority to extend the time fixed: by section ~ 


: of ‘the act of. May 30, 1908, for payment of the. deferred instalments cr ie 
entries of Fort Peck Indian lands made under ‘the ‘Provisions of that act. | 


Jonas, First ‘Assistant Secretary: : | 
Sherman Barger has appealed from the decision of July. 1, ‘1915, : 
‘in ‘the above-entitled case, denying his application for an ae | 


gion of time within which to make the second entry payment on his) — 

homestead. entry | 028820, made under the act of. May 30, 1908 (35. at 
Stat, 558), for the NW. 4 ty. Sec. 9, ue 28 N., ‘R. 42 E., M. M. Glasgow, ~ 2% 
- Montana. ees be 


- He alleges eee of funds becatise of snabaey to plant crops in 
season, as being the cause of his inability to pay. In his appeal - 
he submits an affidavit. stating that he had established residence - 


upon the land embraced. in his entry, and made valuable ; improve-__ ; 


ments thereon, and was then living upon the land; that he was” 
unable to make the payment due. under said eaury, and asks an- 


7 extension of time for ‘SIX: months within which to make said pay~ 


ment; that the reason for this request is that, owing to the lateness _ 
of the season when affiant’s breaking: was done, and when he began 
residing upon said land, he was unable to-raise a crop: on said. entry ss 


during the year 1915, and that. owing to. the serious illness of his. 
oa wa she hoving been paralyzed during me summer of. 1915, he had 
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been under anusually heavy expense, and is wholly without funds - 
to make said payment. | 
He contends in the appeal that’ this epeseni has: authority | 
to make the extension. In this he appears to be mistaken. 7 
~The land is within the limits of the Fort Peck Indian. Reserva ou: | 
= Section 8 of the act of May 380, 1908, supra; provides that the price 
of said land shall be the appraised pales thereof as fixed by a com- — 
mission, which in no case shall be less than one dollar and twenty- 
‘five cents per acre for pga grazing, and arid land, and shall 
be paid as follows: 7 | oa 


Upon all lands entered or filed upon audex. the provisions of: the. ponetena . 
law, there shall be ‘paid one-fifth of: the. appraised value of the land. when ~ 


entry or filing is made, and the remainder shall be paid in five equal annual 


| installments in one, two; three, four, and. aye ecg respectively, from and 
after date of entry or filing,. ete. | | 
The President's proclamation opening these lands (49 L. D., 264), og 
provides. among other things, that: | | 
If any entryman fails to make any payment when it peconias due; all. his | 
former payments will be forfeited and his entry will be canceled. 
It appears, therefore, this Department is powerless to. give the | 
relief asked for. He will be required to make the i a as di- al 
rected, failing in which he wiil lose his entry. 
~The action appealed from is affirmed. 


WILLIAM I. SHANKS. | : 
Decided December 18; (1915, 


SoLDIERS ee ee. rene SERVICE. 
As a. basis for a. soldiers’ additional right the. soldier must have se served 


ninety days in the army of the United States ;” and: the fact that for pen- 
 gionable purposes he was held to have been’ in the service of the United 
- States for a per iod of ninety days within the meaning of section 4701, B.S. 

‘does not establish that he “served ninety days in the army of the United 

States ” within the meaning of section. 2304, R. S., on which his: soldiers’ : 


additional right depends. 


a ONES, First Assistant Bemetarge | 
‘William L. Shanks. has filed a motion for O heme of aebank: 
mental decision of September 27, 1915 (not reported), alleging that 
there was error in said decision in holding his application for rejec- 
tion for invalidity of the right assigned. : 
The grounds of "alleged error in particular are. ‘substantially as 
follows: | 
| (a) In not ‘finding that the peseduedt has dlveady fede ‘fiat i 
the soldier served a aperiod of ninety days and was honor ably dis: | 
charged, as shown by the records of the Pension Office. | 
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() In not anne that the ee of service is snot to us causal eee 


22 tom the date of discharge, but from the number of days actually 
in the service, as shown by the record. 


In support thereof, it is contended hae, the aie of the War. “ 


| ; Depar tment disclose the fact that the soldier was in the military serv- 
ice more than a period of ninety days, and that he remained in the 


“service for some days thereafter, and that the records. of the De- a 
7 partment, in relation to the pensionable status of the. widow, nor [oe 
the above facts. 


‘Examination of the records of the Pension Office does. not disclose, | 
as is contended, that the Department. has. already found that the _ 


soldier served a period of ninety days. The same facts relative tohis tis 
- service were before that office that are presented here; that is, the 


soldier served seventy- eight days, having been mustered in Apr’ il: 9, 


1865, and mustered. out June 26, 1865. It appearing, however, that as a 
the regiment in which the soldier enlisted was not disbanded until .— 


July 12, 1865, a pension was allowed the widow of the soldier, under | 
section 4701 R S., which provides: ° ae 7 | 

The period of. service of all persons entitled to he pened: of the pension 
~ laws, or on account of whose death any person may become entitled to a pen- 
sion, shall be construed to extend to the time of disbanding. the organization to 
‘which such persons belonged, or until their actual. discharge for other cause. . 
than the expir ation of the service of such or ganization. 

This section. has no connection with Sec. 2304 R. Ss. itch said 
section forms the basis, for a soldiers’ additional right. There is, 
- therefore, no conflict in the Department's construction and applica- 
tion of the two statutes; and no error. in not holding, in this case, 


that. the date of discharge: referred to in section 4701 Hi 5. , Supra, ye 


has no connection-.with section 2304 R. S.. . 
An application based on a soldiers’ additional right ist be de 
termined under section 2304, and it has been uniformly: held by this | 
Department that. the length of service therein provided is reckoned © 
‘from the date of muster-in and not from the date of enrollment, as _ 

for pensionable purposes. (Julian D. Whitehurst, 32 L.. D., , 856). | 


. The question. presented, therefore, being whether the soldier ‘ “served. 
ninety days in the army of the United States,” as provided, “and... 

the record: disclosing he did not, it must be held that the facts are. 
not such: as to bring the present case within the provisions oe this . | 


. section, and the 1 motion is, accordingly, denied. 
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AMENDMENT OF TIMBER AND STONE REGULATIONS, 


‘Crrounar. 
" [No. 450, 2 


- DeparrMent OF THE Lyrenror, 
GrenERAL LAND Orricy, 
; | | Westniee December 20, 1916. 
: ~ Recrsrars AND S RaGmyane, _ 
 Onited States Lanid Offices, ; | 
Sirs: The second paragraph of ‘section 20 of seodieas under 
the timber and stone law, approved November 30, 1908, embraced 
in Circular No, 989 (43 L. D. , 87), 1s hereby modified to oe 
If the register and receiver reject the application. as to part or all of the “indie: 
| upon the ground that the appraisement shows it not to be subject to timber and 
Stone entry, applicant may within ‘thirty days submit a showing by affidavit, 
-eorroborated. by at. least two witnesses having actual knowledge of the character 
of the land, setting for th facts which tend to dispr ove the appraisement and 
that it ig chiefly valuable for the timber and stone thereon, and if a prima 
facie showing is made, thereupon a hearing shall be ordered. to determine the 
facts, after a date has been fixed for the same by agreement between the chief 
of field division and the register and: receiver. | 3 


Respectfully, a Se og 
Cray Tariuman, Commissioner. 
| Mesprered: oo : 3, say - 
Awnprigvs A. Toe. | 
First Assistant Seoretary. 


CREDIT FOR MILITARY SERVICE on ENTRIES UNDER ‘SECTION 6 
3 . % OF THE ENLARGED HOMESTEAD ACTS. | | 


| Omeunar. 


| Deparment OF THE Lyrerror, 
 Genpran Lanp Orricr, 
| ee D. ¢,, December 24, Ato 
iy -Reersrers AND Rucervers, | 
-- United States Land Offices ¢ in u tah and I ce. , | 
Sirs: The provisions of section 2305, Revised Statutes, are appli- 
| cable to entries under section 6 of the enlarged homestead. acts. 
Very respectfully, | 
| Cray Pe Upivniaionan: , 
“Approved December 24. 1915; 7 - 1 | : 
Anprisus A. Jonzs, 
Furst. Assistant Secretary. 
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EXCHANGE OF ALLOTMENTS—CEDED LANDS—ACT OF MARCH 3, : 
| 1909, | : 
_ Insravorions. ; 

(No. 455.10 | | 
- Durarrwent OF THE. Lwrerror, 
Generau Lanp Orricr, 


| : Washington, December & 27, 1915. 
The ae OF THE INTERIOR. : 


Sir: Instructions of June 14, 1909 (38 Ee D. 41), under the act of a 


_ March 8, 1909 (35 Stat., 784), esate to the exchange of allotments, 
provide that the Indian pie having charge of the proposed change : 
in an allotment shall promptly advise the register of the appropriate 
land office of such proposed change and directs: the local officers to 
make proper notations: on their plats and tract books and to there- 
after allow no appropriation of: ‘the. land pending’ final ‘Gaposition 
of the application for exchange. — 
The last paragraph of said instructions provides: 


As this notice is intended mer ely to serve the purpose of a caveat to prevent oy | 
your subsequent disposition of the lieu land, you will give the: same no serial oo 


number and make no report to this office thereof. - 


In practice it has been found that this fuaines is not: a sed 
= safeguard to prevent allotment by the Indian Office of land. which 
. may have been entered at the local’ land office but the entry not re-— 
ceived and noted on the tract book of this office peer to the allowance ; 
of the lieu allotment. - ) S 
Thave, therefore, to recommend that i last paragraph of said j in- 


oe es Seachons of June 14, 1909, be amended to read as follows: 


_ As this notice is intended - merely to serve the purpose of a caveat to aseeent 3 7 


= the subsequent disposition of the lieu lands, you will give the same no serial 

umber but will report to this. office by special letter. the contents of said notice. 3 

Very respectfully, | | ie a. 

| a oo Ge Tatracan, Commissioner: | 

Approved Deeuber on, 1915: fe ee ee det ae as. 
| _ Anprreus A. Jonxs, _ 

| Piest Assistant Séoratary. 


| “FRANK L. HUSTON. 
Decided December 31, 1915. 


NorrHern Paciric ADsUSTMENT—ACT oF J ULY Ae 1898—Serrim. 


| ‘Where settlement was made upon. land within the primary ‘limits: of he ts: 


grant to the Northern Pacific Railway Company with the intention. of — 
= purchasing from the. company, but such purchase could not. be consum- — 
? mated because the grant was forfeited by the act of September 29, 1890, 


the settler is entitled to relinquish the land so settled upon and select other _ 


% land in lieu thereof under the DEOVIRIORS of the act of J ee 1, 1898. 
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i? J ONES, First Assistant Secretary: 


Frank L.. Huston has appealed from the scan of rm 31, | 
1915, rejecting his application to make individual selection under 
the act of July 1, 1898 (30 Stat., 620), in lieu of the NE. 4, Sec. 15, — 
TAN. R. 19 E., , Vancouver, Washington, relinquished by him. 
The land was within the primary limits of the Northern Pacific 
Railway grant, but was entered by and patented to one Alfred C. — 
Woods, in 1899, from whom Huston derived title. Huston relin- 
guished the lend in 1907, for the purpose. of adjustment under the 


eh law, and. was. advised that he was entitled:to make a lieu selection 


| Sander: the said act of July 1, 1898, as extended by the act of May | 
17,1906 (34 Stat., 197). The later act limits: the choice to the State — 


: in ‘which the relinquiched land lies. | 
~The Commissioner holds that Huston is not ieatitad to is one a 
of the act of 1898 above cited, because the entryman Woods in his 


declaratory statement of November 25, 1898, declared he had settled _ 
on the land in 1884, with the intention of purchasing it from the . 
Northern Pacific Railway. But when the railway grant was for- 
feited by act of September 29, 1890 (26 Stat., 496), it was provided 
that such. settlers should: be entitled to purchase the lands from the 
- United States.” Accordingly such a settler is held-to have had claim — 
of right under a law of, the Uni ted ee in the pane of the act 
of July 1, 1898. | 
The decision i is aay modified SO as to permit t the > appellant 
- Ue make heu selection under said act. : : | 


ele NORTHERN PACIFIC RY, CO, v. ‘NEISON, 
7 “Decided December 31, 1915. 


7 Norrirern PAcrFIC ApsusTMENT—AcT OF Jory 1, 1898. 

-. It was the purpose of the act of July 1, 1898, to settle | disputes between. 
settlers and the Northern Pacific Railway. Company and prevent litigation ; i 
‘and where the company, . instead . of seeking adjustment under that act, - 
. litigates its claim ‘to final judgment and. loses the land, it is “not. entitled 
to select other land in lieu of that lost as a result of such litigation. - 


- [RELINQUISHMENT NECESSARY TO ADJUSTMENT UNvDErR Act OF Jouy 1, 1898. . 
Under the act of July 1, 1898,:a “ proper relinquishment ” of the iand in 


dispute is essential to,the right of. selection ; and where the company has. | 


litigated its claim ‘to final judgment and lost the land, and. therefore. has - 


nothing to relinquish, it is not entitled to select other land in neue of that ~~ 


lost as: a result of such litigation. 


| JONES, First Assistant Secretary: ~ | | 
- The Northern Pacific Railway ieaus has ee fet the : 


: : decision of the Commissioner of the General Land Office of November 


a 
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m 18, 13, 1912, reecund its application for aren ne the act: of bs 2 
ote July 1, 1898 (30. Stat., 597, 620), of its claim to the SE. 4, Sec. 27, aa 
oe. T, 20. N,, R.14 E., W. M.,, North Yakima, Washington, ipa district. ;* 


_ The land is within the primary limits of the grant to the Northern - 
Pacific Railroad (now Railway) Company, by. act of. July 2, 1864 
. (18 Stat., 365), as shown by withdrawal map of general route filed _ 


| August 15; 1873, and is situated. opposite that portion of the com- 7 A : ’ 


; pany’s line of road: which was definitely located December 4, 1884. 


_. Hemming (Henry): Nelson on May 10, 1893, filed application to 
make homestead entry for the. above described land, which. was 
rejected for conflict with the grant to the railroad company and | 
because residence was not shown prior to the date of withdrawal, ee 
Nelson appealed, and his application was finally. rejected November 


15, 1894, and the case closed. The tract of land being clear of con-— 


| flict, as shown’ by the records i in the land. office, was patented to the : | 


edilnoad: company May 10, 1895. | 
The railroad company instituted. suit in one. oe the courts of the 
‘State of Washington against Nelson for the recovery of the. posses- 
sion of the land, which was decided by the Supreme Court of the 
- United States in favor of Nelson, January 26, 1903 (Nelson Ve 
Northern Pacific Railway Company, 188 U. S., 108). a 
Numerous disputes had arisen’ between the railroad company. and 
settlers on the land ernbraced within the primary and. indemnity 
limits of the grant to the company, and the act of 1898 was an offer 
_ of compromise of all such disputes, existing at the time of the passage 
of the act, by allowing the railroad company the right to select land 
in lieu of that relinquished by it in favor of the settler (Humbird v. 
Avery, 195 U. 8. 480). The railroad company did not see fit to 


accept this offer of compromise as to the land involved eet but a. 


elected to pursue its claim in court. : 
The act. does not contemplate. that the alee company: ‘chou 


-. be permitted to litigate its claim to ‘completion, and in the event of - | 
an adverse decision be entitled to select other land for that, lost as the 


result of such litigation... This would be contrary to the spirit and 
letter of the act, the very purpose ‘of which was ‘the settlement of - 


. disputes and the prevention of. litigation. | 
~The act provides for the selection of Hea ee by: de: someaay ee 


- “upon a proper relinquishment » of the land in-dispute with the 
settler. Such relinquishment is essential to. the right of adjustment 


-. °. and as the company has been divested of its entire interest in the land 

afte by the decision of the Supreme Court, it has nothing to relinquish. | oe 
_ The company having rejected the compromise offered by the ‘ace ee . 
by litigating its claim to completion in court, is not now entitled to. 


_ the benefits of the act, and its claim for adj ustment herein is denied. 
The decision of the Commissioner 1s accordingly affirmed. | 
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HESTER v. EASTWOOD. ane 
Decided June 80, 1918. 


: Orie Pastune. Lanps—ConTEstT—ACcT OF Aveust’ 1, 1914. ; 

Homestead entries of Oklahoma pasture lands under the act of June 5, 
1906, are by the terms of the act of August. 1, (1914, excepted from can- 
eellation for any cause except fraud, and are not therefore subject. to 


~ contest on the ground of failure to establish residence, make improvements, Ra | 


or otherwise to comply with the requirements of the homestead law.. 
Z Jonns, First Assistant Secretary: me Fe 
William C, Hester appealed from decion of March 9, 1918, rein- - 

| stating Arthur J. Eastwood’s homestead entry for the NE. 4, Sec. 
-19,T.3S., RB. 16 W., LM, Guthrie, Oklahoma, land district, and 


ae dinniene “Hester’s contest against the same, on the ground that 


~ the cause of action was not stated by the contest. | 
This land is within the Kiowa, Comanche, and Apache tract ae 


. as pasture land, opened to entry under acts of June 5, 1906 (34 Stat., 
..918), and June 28, 1906 (34 Stat., 550). It was ‘offered. at, public 


sale and was bid in by Eastwood for the sum of $2,000, and March 
25, 1907, he made homestead entry therefor, having paid $400 of 
the. purchase price at the time of sale.. August 13,1914, Hester filed — 
contest, charging that entryman had never established residence on 
the land and had wholly failed to make improvements thereon. 
Notice was served and Eastwood made denial. December 12, 1914, - 
- the Commissioner canceled the entry and closed the case. Subse- 
~ quently, that officer took note of section 16, Indian Appropriation 
Act of August 1, 1914 (38 Stat., , 582), which ened — 

That no payment shall be. deferred beyond the time prescribed in: the act’ 
herein cited and no forfeiture of entry shall be declared except for fraud— 
and. held that the contest charged no fraud and the cancellation was 
erroneous and contrary to the provisions of this act. He reinstated 
the entry and dismissed the contest. — | 

The appeal contends that the contest was «all brouahits under thé 


act of June. 5, 1906, supra, which requires settlers. to. comply with 
the Homesiead Jaws. It is insisted that the provision in the act of. 


| August 1, 1914, supra, does not relieve the entry from a charge of 
failure to comply with the general homestead law. | 
By its terms the act of August 1, 1914, holds these entries ex- 


| \gepted: from cancellation for any. cause but the one named, and in. aa 


view of the. Department i is applicable to all entries re the « act of ; 


a June 5, 1906, supra. 


The decision i 1s affirmed. 


HESTER Ve EASTWOOD. 


ar "Motion for rehearing of departmental decision of. June 30, 1915, 
, 44 L. D., 508 denied by First, Assistant pects: J Ones November = 


| 23, 1915. 
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‘SANTA FE PACIFIC R. R. CO. 


- January 6; 1916. 


| - INDIAN | Lanps—BEXxcHaNcE—Act OF Marcu 4. 1913. - 
Under the provision in the act of March 4, 1913, that selections in lieu of lands 


occupied by Indians, relinquished: or reconveyed under that act,:must be - 


-Inade “ ‘within a ‘period of three years after the. approval of this act, eit aS": 
Sufficient if the selections, accompanied by pr oper relinquishment or recon- 


. veyance, be made within the time. specified, “notwithstanding. examitation of “i? 


_o, the land and approval of the selections is not made until after the expiration < 

eats Of that period. : ts : : ! . 

dhapeenianeis OF SELECTIONS Arrm EXPIRATION’ OF PrRrop. . SO 

-No amendment operating as a new selection can be. allowed ‘atice the expiia-; 3 
tion of the thr ee-year period mentioned ; and as to amendments after that 
time going only to matters of form, or which fall within: the. purview of © 
section 2372, Revised Statutes, as amended, each case will be considered. and 
dealt with on the particular facts presented. 


Letter by Commissioner Taliman, ‘approved by First Assistant Secretary Jones, : : 
7 +0. Messrs. Britton and Gray, Washington, D. €. 


This office. j is in receipt of your letter of October 19, 1915, malsGee 


_ to the relinquishment. or reconveyance by the Santa. Fe Pacific Rail- 
me road Company of.certain lands in Arizona and New Mexico under the - 
act of March 4, 1913 (37 Stat., 1007). You ask to be advised whether © . 


a selection filed prior to March 3, 1916, accompanied by proper relin- 
- guishment or reconveyance, can he perfected under the said act if the 
--lands are not examined and other preliminaries complied with until 


after said date. You also. ask to be advised whether an amendment — 


E after March 3, 1916, of a selection filed prior to that date will relate 


back to the-time of the original selection. You state, apparently as 
an explanation of why you make the. above request, that it will be — 
useless for the company to Tecorivey its lands and make selections | 


‘in lieu thereof at this late day if the field examinations of the lands 
have to be made and other preliminaries complied with prior to — 
March 3, 1916, inasmuch as it will in all probability be months after 
_ the reconveyances and selections are filed before the- examinations and. - 

| other preliminaries can be completed. — - 
The said act of March 4; 1913, authorizes requests to be tinde, of 
railroad companies or their grantees. for the relinquishment or recon-: 

-veyance of certain lands shown to have been occupied for five years 
or more by Indians entitled to receive the lands in allotments under — 
existing laws but for the grant to the railroad eormpamee and the. act 
further. provides that: 7 ra 

The company rélinguishing or reconveying shall be entitled to. Select. within a 
~period of three years. after the approval of this act and. have patented. to it 
_ other vacant nonmineral, nontimbered, surveyed public lands of eunah area and | 
value. . - % Sib. «8 : 
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= “Iti is melee from the above that the Scinanamenis or reconvey- = 


ances of said lands by the railroad companies and their selections of 


| _ lands in leu of the lands relinquished or reconveyed must be filed | 
within. three years from March 4, 1918. The question raised by your 
letter is whether selections filed within said three-year period may 


be approved and patented after the expiration of said period. — 


| _ Practically all the requests for the relinquishment or reconveyance » | 


of lands in Arizona and New Mexico have been made within the past 


. twelve months and. nearly all of these in the past three or four 
- months. There are still more requests to be made.. The Santa Fe 


Pacific Railway Company being the railroad company concerned in | 
the States of Arizona and New Mexico has informally expressed a 
willingness to relinquish or reconvey its lands coming under the 
provisions of the said act for the benefit of the Indians concerned. 


“As suggested by your letter, it will be necessary to have an-examina- 
tion made in the field of both the lands reconveyed and. those selected "x, Be 

_ in lieu thereof by the company before the company’s selections can 
be approved and patented, and there might also be other matters — 


requiring consideration and action. Considering the large number ~ 


of cases involved and that only one reconveyance. and selection has - 
so far been filéd, it is apparent that in all probability this office will 
not be able to approve and patent the company’s selections yet to be 


ae filed within the remaining portion of the period. named by the act. 


> 


The lateness in making these reconveyances is due in a majority of 
__. the.cases to the delay of the Indians in making their showings as to 
~ the occupancy of the lands involved and not to the fault of the rail- 


road company. Said act is. primarily for the benefit: of the Indians, 


_- concerned and in view of this and the foregoing facts. the statute is 
‘should receive a liberal construction, if necessary, to carry out the — 


purpose of the act, which was to obtain said lands for the Indians 


who had occupied them for five years or more. However, the act - 
plainly limits the time in which railroad companies or their grantees 


may exercise their rights of selection, but does not expressly or by. | 


— implication limit to any fixed period . of time the exercise of depart-. 
mental jurisdiction or authority to discharge its. administrative — 


functions pursuant to the act. (Sec. 433, 434, Endlich on Interpre- ~ 
tation of Statutes; Dow v. Young, 4 New England Reports, 503.) 
The selections must, therefore, be complete on March 4, 1916, so far — 


as the company itself 3 is required to participate in their perfection; - 


- but no réason is seen. why examination of the land may not be made 
and other administrative acts performed by the Department after _ 


March 4, 1916, in any case where a proper relinquishment or recon- 


veyance. of the company’s lands and a proper selection by the com- 


a? pany of lands in lieu thereof are filed prior to March 4, 1916. 
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As sadicated by what has already been sald no dena operat- 


ing as a new selection can be made after March 4, 1916; and as to. —_ 


others which are claimed to go only to mere matter of form or to fall: 


within the purview of the statute, R. S. Sec. 2372, as amended by 


act of February 24, 1909 (35 Stat., 645), they will of course have _— 
to be dealt with as they. arise and as the Department shall be then : 
| advised. a the law. and the. facts of each. particular instance. 


“ICICLE CANAL COMPANY. 
| Decided. Janwary 8). 1916. 


= 


Rieu? OF Way OVER INDIAN Ge orveeaa 


~The . Secretary of the Interior is without authority to. approve an applica- a 
tion: under the act of March 3, 1891, for. right of way over land covered by. |. 


a trust patent on an Indian allotment made under section £ oS the act of. 
‘Pebruary 8, 1887. fs : i‘ 


© dud JonEs, First ‘Agsistant Secretary ys 


I am in receipt of your (eons cnaet of the Gerieral, ieee Office] | 


~ letter of November 9, 1915 (“F” Waterville, 014534 M. N.), relative — 


to the application. of the Icicle Canal Company, under the act of — 


_— March :3, 1891 (26 Stat., 1095), and section 2 of the act of May 11, = 
~~ 1898 (30 Stat., 404), for ee of way for a canal traversing lots 1 i,t 
and 7 and the NE. 41 NW. 4, Sec. 22, T. 24 N., R. 18 E., W. M. oe + 


_ recommend. that ihe application be approved. | 
_ It appears that the above land was included in Stobart: appii- | 


2 cation No. 9, Waterville series, filed June 30, 1900, by Sam Moise, a 


Wenatchee Indian, under section 4 of the act of February 8,.1887 _ 

(24 Stat., 388), as amended by the act of February 28, 1891. 1 (26 Stat., 
794). = 

This Pere was ee . the Department J une a 1907, 

: trust patent being issued December 9, 1907. ae 

The act of March 3, 1891, aes in section 18, | grants right of | 


way 


through the public lands did reservations of ie United States. . . ok pro- B pee 8 


vided that no such right of way shall be so located as to interfere with the — ae 


proper occupation by the Government’ of any such reservation, and all maps 
of location shall be subject to the approval of. the Department. of the een 


ment having jurisdiction of such reservation. | 


Section 19 of the act of March 8; 1891, requires maps of the canal | 
and reservoirs to be filed i in a the appropriate land bene and pr ovides: ’ 
that— , | 

Upon the approval thereof by the. Nene of the fateriok the» same shall _ 


be noted upon the plats in said office, and thereafter all such lands over which | 
© such rights of way shall: pass shall be disposed of ree to such ee of WAY. 


‘eo 
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Section 4 of the act of: February 8. 1887, supra, aiadee which: the 
; allotment here in. question was made, authorized such allotment to | 


~. an Indian— 


not residing upon a ‘reservation, or for whose tr ibe no reservation hax fa pr "0- 
vided by treaty, act of Congress, or “Executive order—. Bo Be ee 
and who has made settlement upon any surveyed or. unsurveyed - 
7 lands of the United States not otherwise appropriated. Ys 

- Section 5 provides for the i issuance of a trust patent. which— 
shall be of a legal effect, and declare that the United States does and will 


hold. the land thus allotted, for the period of twenty- five. years, in trust for 
the sole use and benefit of the Indian to whom: such. allotment shall have been une 


made. oS and that at the expiration of said period, the United States will e : 


convey the same by patent to said Indian, or his heirs as aforesaid, in fee, — 


| dischar ged. of said trust and free of all ‘charge. or encumbrance whatsoever. 


In the case of Fresnol Water-Right Canal (35 L. D., 550), it was. 


7 held that an application for a right of way, under the sek of March 3, - 


— 1891, could be approved, where the lands sought were within an 
| Paidiae reservation, notwithstanding | they may have been allotted 
to. individual Indians. The report of the case fails to disclose 
whether the allotments had been ey paula or pee to trust peel 
_ At page 551, the Department said: ae 
- - In returning the papers it is deemed but necessary to invite : your attention 
: to the fact that section 18 of the act of 1891, under which the right is sought, 
provides for the granting of a right of way for purposes similar to that desired 
by applicant, over tle public lands and the reservations of the United ‘States, 
and the fact that the lands sought to be traversed have been oy allotted . 
does not, in my opinion, take them out of the scope of the act: 

The above case, however, is distinguishable from that under. con- 
sideration, due to the fact that it involved allotments within a tech- 
nical Indian reservation, while the present case involves an allot- 
ment to an Indian who ae igd upon the ‘public land. | ‘ 

The cases of the Coachella Valley Ice and Electric. Conn: _ 
and the Southern Sierra Power Company, cited by you, and which 
were made the subject of an opinion by. the Assistant Attorney 


General of this Department, June 23, 1914, are not applicable. They 


- involve applications for permits, under ‘the, act of February 15, 
1901 (81 Stat.,.790), and a right of way, under the act of. March 4, e., 

1911 (36 Stat., 1253), over the Morongo and Cabazon Indian nee 
vations, California. The above reservations had been purchased 
for the Indians with funds belonging to the Indians, and a trust 
patent had been issued for the entire reservation to the Indian band, 
as a community. They were held to. be reservations within the: | 
_ meaning of the acts of February 15, 1901, and March 4, 1911. Fur- 
__ ther, it was held that since, under the ecot February 15, 1901, a 
_. mere revocable permit was issued, and that, under the act of March 4, 
1911, the period of the easement could be limited, to expire with tne 
vending of the trust period, the approval of the aad did not : 
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: violate the governments obligations to the Indian bands under the | 
trust. patent. . : ; 
. In the present case, the act of March 3, 1891, ane a aeepetual: 
easement over either public lands or reservations of the United States. 
It is extremely doubtful that an allotment under section 4 of the act — 
of F ebruary 8, 1887, upon the public domain, can be regarded as a 
reservation. By the approval of allotment and issuance of trust 
patent the Indiati was given a written promise that the particular | 


tract would be held i in ‘trust for him and that ultimately. he should — | 
have a fee simple patent, and it is, therefore, very doubtful, to say ae 
the least, ifland in.such status can be considered to be public land of — — 


the United States,. within the meaning of the act of March 3, 1891. | 
The grant of a perpetual easement, under the act of March-3, 1891, 


conflicts with the Government’s obligations to the Indian, as set forth — 


in section 5 of the act of F ebruary 8, 1887, since it prevents the 
issuance of the — pee free of all charge or encumbrance what- 7 
soever.’ = 3 : 
Tam, Secordieele of hee opinion that Heres is No authority under ~ 
the ‘act of March 3, 1891, for the approval of the application here 
involved. | , | 
Your letter aiienes that ii eer of the Colville chee 
has assessed . damages arising to the Indian because. of the right of 
way desired, against the Icicle Canal Company, in the sum of one 
hundred dollars, which amount has been deposited,-and is now held 
by. the superintendent. The allottee, it. appears, has agreed, in writ- 
ing, to the granting of the right of way, in. consideration of that 


amount. Proper approval by the Department will be given due con- 


sideration upon the presentation of. the matter by the Commissioner 
of Indian Affairs, who has. been furnished with a, oOpy of this: com- 
munication. — : 

Your recommendation is, accordingly, not concurred in, ana the 
.. paves: are herewith returned. ie 


——<<—> 


_ INSTRUCTIONS. 
* January 13, 1916.. 


~ Roaps, TRAILS, BRIDGES, Ere. IN Natron an Fonrests—EXcgrrion IN PATENTS. 

_ Where “roads, trails, bridges, fire lanes, telephone’ lines, -eabins, fences, . 
and. other improvements necessary for the proper and economical admin- 

| istr ation, protection, and development of the national forests,” have been. 
a actually constructed and are ‘being maintained upon public lands of the 

United States under the provisions of the act of March 4, 1915, or 


: survey has been made and the area needed for such— improvements. 


definitely fixed and the construction thereof has been provided for and. 
will be immediately ‘undertaken, and’ the lands are thereafter ‘disposed of — 

- under any of the public land laws, the final certificate and patent should 
except such portion. thereof as is so devoted to public Dur pases: 
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JONES, Fi arst Assistant Secretary : , 
Tam in receipt of your [Secretary of Agriculture] letter of No- 
He" vember 4, 1915, referring to the instructions of this Department, 
_ dated August 31, 1915 [44 L. D., 359], to the Commissioner of the © 
General Land Office, concerning constructed Forest Service tele- 
_ phone lines crossing lands within national forests and listed and en- - 
- tered under the homestead law of June 11, 1906. The Commissioner — 
of the General Land Office was there instructed as follows: 
In cases where telephone lines or like ‘structures. have been actually :¢ con- 
str ucted upon the public lands of the United States, including national forest 
> lands, and are being. maintained and operated by the United States, and your 


office is furnished with appropriate maps or field notes by the Department of 
Agriculture so. prepared as to enable you to definitely locate the constructed — 


line, proper. notation thereof should be made upon the tract books -of your. | 


‘Office and if the land be ther eafter listed: or disposed of under any applicable 7 
public- land law, you should insert in the register’s final certificate and. in. the | 
patent when issued the following exception: — 

“ Wxcepting, however, from the. conveyance that certain telephone line and 


all appurtenances thereto, constructed by the United States through, over, or 


. upon the land herein ‘described, and the right of the United - States, its 
officers, agents, or employees to maintain, operate, repair, or improve the 
game so long as needed or used for or by the United States. ae 


In your present communication, you refer to the appropriation act 
of March 4, 1915, oe Ree 1100), containing. the ane pro- 
vision: 


For the construction and aa tabenanoe: of onde: foals bridges, fire lanes, 


telephone lines, cabins, fences, and other improvements necessary for the | 


| proper and economical administration, prorection and development of the na- 
tional forests, $400,000— Oats 2 


and state as follows: : 


This act provides for the ‘couspmietion: of such improvements: of the fore- 
going class as may be necessary for the purpose already enumerated, and 
provides as well for the maintenance of. those which. are already constructed. 
The expenditure of money: from this subappropriation, -in accordance with its | 
: provisions, would appear to me directly to result in’ devoting to public. purposes 
the land upon which such money is expended. This expenditure may be 
_ either for construction. or maintenance, -One of. the first and most desirable 
things, either for construction: or ‘maintenance, is definite location by means 
of survey. I see no reason why the expense of such survey should not be 
~ charged against: the subappropriation quoted, and it would appear to me that 
such expenditure would in itself -be sufficient to devote the land to public 
“purposes as being “‘necessary for the purpose of proper and economical ad- | 
ministration, protection, and development of the National Forests. a | 

I shall appreciate it if you..will advise me whether in the ¢ase. of such 
expenditure and the subsequent listing of the land, your Department. has 


~~ guthority to include such an exception in the final certificate.and patent, pro- 


2 vided at the time of listing you are furnished with evidence of the fact that 
a certain part of the land has been so devoted to public purposes, accompanied - 
by the. necessary tracings showing the locaton and extent of © such appro- 


aa 
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| 1 am of the opinion nae the samé reasoning .as adopted i in 1 the 
| - Department’s instructions of August 31, 1915, to the Commissioner: 


of the General Land Office, relative to telephone lines constructed _ | 
under authority of similar appropriation acts applies to the other 


kinds. of improvements mentioned. in the above act of March 4, 


74 — :19155-and that similar exceptions as to lands néeded for such ne es 


provements may be inserted in the register’s final certificate, and : 
in the patent when issued. Your communication, however, would 


appear to take the view that a mere preliminary survey is sufficient x" 
--as.a devotion of the land to the public use indicated. Without ex-. 


: _ pressing a. definite opinion at this time, I would incline to the view a — 


that a mere preliminary survey, which might or might not be later : 


followed by construction, is not an appropriation of. the land tothe 


public use. It. would seem that some action. indicating upon the. 
ground itself that the tract has been devoted to the public use, is 
necessary—such as staking the area to be retained by the United | 
States, accompanied by: a setting aside of a sufficient part of the -— 


appropriation for construction. In other words, the case should be _ 


one of either actual construction, or in which the evidence shows. 
that the construction has been proves a0) and will ee Immediately -: 
- undertaken. | | 

A copy of this communication tas -been fucnichod the Commis- 
“sioner: of the General Land Office, for his information. | Be 


| FURNISHING COPIES AND PERMITTING INSPECTION OF RECORDS 


_ Insrevertons. 


Oa pevecere OF THE INTERIOR, 
| _. Generat Lanp Officer, | 
anon ey Lb, 1916. 


The Srcrerary OF THE INTERIOR. 
_  §Szr: Tam in receipt of your instructions of “August 4, 4915 ra | 


| _L. D., 285], relative to furnishing certified copies and perinitting 


7 inspection of the records of the Interior Department, and for the 
reasons hereinafter set forth, I respectfully: request you to. modify 
_ said instructions in the following particulars: 


1. That you will permit me, in my discretion to waive 2 requir ements a 


‘ 3, paragraph 1. : 
— 9% That you will permit excess money, where the amount does not 
exceed the cost of the copy by more than 10 a to be turned into 

the ae as “earned. - | 
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| By a request. permission: to follow the eteuctions of January 23, 
1918 (41 L. D., 475), in. the. matter of ee a copies, | 


Respectfully, ao 
, Chay Taran, Ci ommassioner. 
“Approved: 7 a es 
| ANDRIEUS A. Jonzs, 7 
First Assistant Secretary. 


- CLEAR WATER TIMBER COMPANY. | 
| Decided re 15, 1916. 


< REPAY MENT—Assionue—Laaar REPRESENTATIVE—ACT OF ee 26, 1908. 
AS qualified assignee of a timber and stone entry is the “ legal representative . | 
of the ‘assignor within the meaning of the repayment act of March 26, 


~ 1908, and entitled to repayment thereunder, provided it be conclusively 7 


shown that the eneneey has not Seat indemnified oy the assignor for 
failure of title, 


Jonss, Fé irst Assistant Sotrei ial: 

-. The Clear Water Timber Company has appealed fon the decision 
‘of the Commissioner of the General Land Office rendered July 29, 
(1914, in the above-entitled case denying repayment to said company 
of he purchase money paid: in connection with timber and stone 

entry 05261, made by David L. Wheeler, for the SW. 4 SE. 4, Sec.» 

18, N.4.NE.3 , Sec. 19, and NW. 4 NW. 4, Sec. 20,-T. a7 N, R.6E, 

iB. M., Aascow Tdaho, land distciet, | 

«ti is shown by the record that Wheeler filed ee fae a toe 
sworn statement for the above-described lands. April 11, 1906, and 

submitted proof on June 25, 1906, paying the purchase price: amount~ 


ing to $400. Receiver’s final ee ol. No. 6872 (old series) issued | | 


: ce 8, 1907, with the notation thereupon, «“ Register’ S certificate not 4 


yet issued. ‘iam 
June 19, 1907, Wheeler assigned the land to one J. W. iciinger 


for a valuables consideration, who in turn,.on July 1, 1907, assigned | : 


the land to the Clear Water Timber Company, the present applicant, | 
for repayment on appeal. Both assignments were duly noted by the _ 


~ gounty recorder for the-.county wherein the land is situate, but 


neither assignment. was made a matter of record i in the local office. | 
_ Wheeler, the original: claimant, on November 26, 1907, with little 


or no respect for the rights of ic assignees, and taking advantage _ 


of the fact that the pacords of the local land office failed to show any _ 

- notation of his previous assignment of the entry, executed a relin- — 
quishment of said entry and sold the same to one Mary E. Orndorff . 

for $600, who after the relinquishment had been noted in the local 
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atten, immediately filed pimnbér 7 stone sworn ataiement, now Lewis- — 


me ton 0789, for the same land. Proof was offered .by Onidorkt, Feb- 7 
- ruary 26, 1908, and final certificate and patent subsequently issued = 
to her, oe a, heer ing was ‘duly had upon protest by the Clear Water - 


° ‘Timber Company, claiming as assignee. . _ : 
‘The Commissioner of the General lana Office and the Debatunads ~ 
Roan, on successive appeals, that Mrs. Orndorff was an innocent - 


punehaser of Wheeler’s relinquishment. and entitled to make entry _ 


and that the Clear Water Timber Company. was estopped from then — | 
asserting its claim as superior to that of Mrs. Orndorff, on the ground 


~ that it was guilty of laches by failure to record its assignment on the on 


~ records of the local office. — 7 : 
By the decision now appealed ans the Gonntebnee held ua. : 
the Clear Water Timber Company was not entitled to repayment — 
under the provisions of section 2 of the act of June 16, 1880 (21 Stat., | 
287), finding that the entry had not been canceled’ for conflict. with 
any prior right « or entry. and that it was not erroneously allowed by 
the Government. — 7 : | 
No discussion is deemed necessary with ee to the sopreeinese of 
_ the Commissioner’s decision in so far as the right to repayment under 
the act cited is concerned, the record clearly eteplehing the ne 
that repayment. was properly denied thereunder. _ 
- No reference was made in the Commissioner’s decision to the 1 re- 
| “payment act: of March 26, 1908 CR Stat., ae) section ab of which ee 


as provides: 


| That where purchase, moneys. and ‘commissions paid mniler any agai’ Tand. © 
, law - have been or shall hereafter be covered into the Treasury of. the United | 


_ States under any application to. make- any filing, location, selection;. entry, or ; 


- proof, such. purchase moneys and commissions shall be. repaid to. the person 
who made such application, entry, or proof, or to his legal representatives, in 
all cases where such application, entry, or proof has been or shall hereafter. be 


rejected, and. neither such applicant nor his legal representatives | shall . have >a 


been guilty of any fraud or attempted fraud in connection with such application: 


It is evident that this case was not considered under the section of 


; the act of Mar ch 26,1908, above quoted, for the reason that the Com- a 


missioner’ construes said act as not authorizing repayment to as- 


signees, In view of the fact that the word “ assigns” does not. appear — ne! 


therein, as it does in the repayment act of June 16, 1880, supra. — 


In the first place the record establishes the Fact that Wheeler’s Ss in Pes 
_ assignment of the claim to J. W. Killinger June 19, 1907, and the ee | 


- latter’s assignment to the Clear Water Timber Company, July 1 
1907, were made subsequent to. submission of final proof and i ieiance : 
of final receipt June 8, 1907. The assignments were regular and 
valid. The legality of the assignments is not at 1 issue. Williamson — 
peo United States ers Uz 8, a Pees Pe 


oats insured, as well as: executors and administrators. 
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Tt devolves upon cine Depatamnéat for a proper iseeecn of this 
ease and in order to ascertain whether or not the Clear Water Timber. 
Company, as assignee, is entitled to. repayment of the purchase money 
paid in connection with Wheeler’s canceled entry, to determine 


_ whether or not an assignee, recognized as such under the public land*= 


laws, is a legal representative of the assignor within the meaning of | 
_ section 1 of the act of March 26, 1908, supra, for the purpose of re- 
‘payment, and if 0, whether the facts 1 in this particular case warrant a 
repayment. | 7 
: When Wheeler erased | his entry, J une 19, 1907, he ae all : 
the right, title and interest he had in the premises ad hie relinquish- 
ment after assignment’ would not have been accepted had the as- 
signees asserted their rights and given the Government notice thereof. | 
The fact that Wheeler relinquished his entry, through deceit and to 
the detriment of his bona fide assignees, such relinquishment when it. 
became. operative did not eliminate the Clear Water Timber Com- 
pany from being recognized as his assignee in fact, in so far as. 
Wheeler was concerned. Said Company was at all times after as- 
signment, and is now, ‘Wheeler’ s assignee and legal representative in 
so far as any promeuine with Pee to his (Wheeler’ ] assigned 
entry is concerned. | 
In the case of Hogan v. Page (69- -U. g, [2 Wall. lL 608, 607) the 
Supreme Court in passing upon the rights of legal representatives 
to. acquire title to public lands under a’ patent issued by the Comi- 
missioner of the General Land Office, to the original grantee or his 
legal ie aene and in defining. the’ term. - ‘legal Me ae : 
tives,” said: . 7 * | ce | 
“ Legal representatives, ” as used in the 5 formal’ in ‘the Land Office that the 
patent certificate, and even the patent, should issue to the original: grantee or 


_ his legal representatives, means representatives of the original grantee in the | 
| dand by contract, such as assignees or grantees, as well as by operation of law. 


ee 4 In the Mutual Life. Insurance rae v. Armstrong, ae U. Ss | 
591, 597), the Supreme Court. sald: 


The term. “ legal representatives ” is not eeecearlie: restricted to the per- 7 
sonal representative of one deceased, but is sufficiently broad to cover all per- — 


- sons who with respect to the property stand in his place and repr esent his inter- . — 
_ ests, whether transferred to them by his act or by operation of law. Hence it 


is held that the phrase “legal representatives,” in a life insurance policy made 
‘payable to the insured or his legal representatives, included the assignee of the 


Yr 


OA number of other cases might be cited acral the courts have . 
held that a “legal representative” may mean any person or cor- 
_. poration taking the beneficial interest in property, real or personal, 
i and includes all persons who stand 1 in place or represent the interests 
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of snethas scien by his act penne the lifetime of the. assignor or 
by operation of law after his death. (See 16 Miss., 234, 276). | 


It is evident that if Wheeler (the original entryman) had applied ae 


7 for repayment he would be compelled under law, before the question — 
of his personal right to repayment would even be considered, to 


— definitely show that he had indemnified his assignee or perfected | 
title in him through another source, or produce a full reconveyance 


to himself. = the Tegal grantee or assignee. ie L. ve ‘141, 
| par. 18.) : ; 
 . This, in itself, isa recpniition by the Department ae a, bona. Ade : 
assignee, recognized: as such under the public land laws, is entitled - 
either to reimbursement or repayment, as the case may be. The 


_assignee’s equitable claim and his legal right to repayment are not — 


| only recognized but likewise protected by the Department. ; 
. It is not deemed equitable, nor in accord with the purpose ak 
intent of the repayment act of March 26, 1908, swpra, to technically | 
interpret the term “legal representatives” or restrict its meaning ~ 
to. merely heirs, executors and administrators, so as.to prevent that 
being done which ought to be done, and by such technical interpreta- 
tion deny repayment in cases that appear to be authorized there- — 
under. Further, being convinced of the fact that in so far as the 
land assigned, that. 1S the title thereto, is concerned, the assignee is 
recognized by law as the legal representative -of the assignor, no 
good and sufficient reason appears why a qualified assignee on a 


= repayment proceeding arising from and directly connected with the 


_ game land, should not likewise be considered the “legal representa- 
tive” of the assignor with respect to the right to ‘repayment in con- 
nection therewith. 'The Department concludes that the broader | 
interpretation of the term “legal representatives” should be adhered 
to, as defined in the decisions of the Supreme Court, hereinbetore 
cited, so as to include assignees. 


: It is, therefore, held that a qualified assignee is a ‘legal: repr esenta- a ie 
tive of the assignor within the meaning of the act of March 26, 
.. 1908, supra, and entitled to repayment thereunder provided it be 


- conclusively shown by satisfactory evidence that the assignee has’ 
‘not been indemnified by the assignor for failure of title, as required — 


in similar cases under the act of June 16, 1880, per. instructions : 7 oe a 
-  gontained in paragraph. 12 of the general repayment cireular of J poly a 


98,1910 (39 L. D., 141). . - 
| In this case final certificate was withheld upon protest. - the Chief 


. of Field Division. The Department by decision on appeal, rendered — 
| December 9, 1909, determined that the rights of Mary E. Orndorff’ 
"were superior to those of the Clear Water Timber. Company and- 


- finally held that its entry acquired by assignment must fail. This. _ 
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. action was in effect tantamount to a final réjection of iene entry. | 


—. Under no consideration can it be held from the evidence before the 
Department i in this case that the relinquishment wrongfully tendered 7 


through trickery and deceit by Wheeler, the original entryman, was _ 
a voluntary act on the part of the Clear Water Timber Company. 
On the contrary, it was done unknown to it and adverse to its inter- 
ests. No fraud or attempted fraud was charged or practiced by. the 


= applicant for repayment in connection with its endeavor to acquire | 


title to the land involved. The relinquishment not being vente y: 


“ repayment is authorized under the act: of. March 26, 1908, SUPT Oe 


(See case of Dorathy Ditmar, 43 L. D., 104, ) | 
_ The decision appealed fear is pocordingly” hereby reversed and the | 
case e remanded for BPErOpn ate) action hereunder. = 


| OLIVER. rs ‘KELLER. 
| ‘Decided January 16, ‘1916. 


| ALLOTMENTS | ON RESERVATIONS AND ON PuBLac Domary. 
| The right to allotment ol an Indian reser vation is limited to rieibers of the 
tribe in being-at the date of the closing of the allotment rolls; but tne 
~ elosing of the rolls does. not necessarily bar applicants . from taking allot-- 
ments on the public domain under the 4th section of. the. act of February 
8, 1887, if they otherwise Sa the qualifications prescribed by that. 
' section, — ee | oo deat A ae: ree 
ALLOTMENTS’ TO Mrnor Ouripren oN Pusri0 Dowarir. 
“The minor children. of an Indian woman. and a white man are entitled to 
allotment under section 4 of the act. of February. 8, 1887, only where the 
- mother is qualified and files application - for allotment . in her own right 
and males settlement. under that séction, and she alone is euerae to 
make application in their behalf... a : 


2 ONES: First Assistant Secretary: . a | 

a “Appeal has been filed from. decision of the Ganges of the 
General Land Office, dated May 6, 1915, holding for rejection appli- 

cations made by Oliver C. Keller. on. banal of his minor children’ 
_ Evelyn Corrine Keller, Oliver C. Keller, Jr., and Virginia C. Keller, 
as Indians of the Nez Perce tribe, for the SW.4 , Sec 9, SE. 4, See. 8 


and NE. 4, Sec. 8, respectively, T. 30 N., R. iW E. , Havre, Montana, 


2 under the fourth section of the act of February 8, 1887 ee Stat., 
888), as amended. | | 7 
| The action of the Genet rea Office was naesali on enone of the. 
- Indian Office recommending that: the applications be rejected for 
the reason that these children, “while entitled to recognition as Nez | 


_- Perce Indians, having been born subsequent to April 18, 1889, the . 


_ . date of the President’s order granting authority for the allotment — 
of the Nez. Perce Indian. lands, are not, therefore, entitled to. receive 


os allotments on the pubne domain.” 
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‘The fourth poeuen of the ee of 1887 provides as folléws # 


That where an Indian not residing upon a reservation, or for. whose tribe | 
no reservation. has been pr ovided by: treaty, act of Congress, or Executive order, — 
-ghall make settlement upon any. surveyed or unsurveyed. lands of the United 
- States not otherwise appropriated, he or. she shall be entitled, upon application 


- to the local land office for the district. in which the jJands are located, to have 
the same allotted to him. or her, and ‘to his or her children, in quantities and 


| manner as ‘provided in this act for Indians residing upon. reservations.. 

‘The quantity of land to which an Indian is entitled. under ‘the y 
foregoing section is regulated by the clause “in quantities and man- — 
ner as provided in this act for Indians residing upon reservations.” _ 
~The quantities of land to which reservation Indians are entitled 
under the provisions of the act are specified 3 in section 1 thereof, the 
fourth clause of which is as follows: £71k, | 
to each other single person. under Aenean: years now aiyine or who | may. ee ‘ 


= born. prior to the date of the order of the President. oe an allotment of e 


the lands embraced in any. reservation, . ete. 


The act of February 8, 1887, was amended by tie act of heey | 
98, 1891 (26 Stat., a 704), section has the sen act — aed 
7 follows: | : | 


That. where any Indian entitled. to allotment under ‘existing laws ‘aa make 


. settlement upon any sur veyed or unsuryeyed. ‘lands. of the. United . States: not . | 


. otherwise appropriated, he or she shall be entitled, upon application to the. 


~Jocal laud office for the district in which the. lands are. located, to have the. 


same allotted to him’ or her and to his or her children, in quantities. and 
manner as provided in the: foregoing section of this amending act for Iudians . 


- residing upon reservations. ite ote 


It will be seen that the amended section: aiiers prow the original 
only in the first part thereof where it provides “That where any _ 
Indian entitled to allotment under uc laws shall make settle- 

— rhent,” ete. 7 i 

-. By the act of ce une 96, 1910 (86 Stat., 868), ec and 4 of the - 
act of February 8, 1887, were again amended and the same. language 7 

appears in the first part of section 4 of the amendatory | act. a 
~The practice of the Indian Office has been to deny the right of o 
allotment on the public domain under the fourth section to Indians - 
born after the closing of the rolls of the tribe with which membership | 
—is-claimed, the same as to allotments of reservation lands under the 


-- first-section. ‘This practice, apparently, is based upon departmental 


decisions found in 12 L. D., 168, and.15 L. D., 287, and the con- '~ 
‘struction placed by that office upon the. language ised} in the fourth | 


_ section. of the amendatory act of February 28, 1891, to- wit, that — 


where any Indian entitled to allotment under ‘existing. Jaws shall | 
_ make settlement, etc. The departmental decisions referred to, how- 
ever, involved allotments of tribal or: reservation lands, and that the - 
~ rule announced therein is the proper one in respect to such allotments 


2 ‘there can. be no doubt, for the reason v that where Congress has. di- 
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rected the allotment: in severalty of the lands embraced in an Indian _ 
reservation and thereafter the disposal of the surplus lands, it is _ 
necessarily contemplated that there must come.a time ora date must __ 
‘be fixed for closing the rolls and denying the right of persons born 
thereafter to allotments. Otherwise, the intent of the law in so far ~~ 
as it provides fora disposal of the surplus lands would be defeated. __ 
But the same rule is not strictly applicable to allotments.on the’ — 
_. public domain under the fourth section of the General Allotment 
Act. Even under that section there must come a time when. after- ca 
‘ born children are not entitled to allotments on the public domain, but 
-. the time is not to be fixed with reference to the closing of the allot- 


ment rolls of the tribe i in which membership i is claimed. That time, 
in respect to allotments on behalf of minor children under the fourth 


section, 1s the date of. filing an application by the parent for an» 


sllotnent to himself under said section. This is the construction that 


was placed upon the fourth section soon aiter the passage of the act 


of 1887 in the regulations of September 17, 1887, as follows: 

The fourth clause above cited, “ to each other single person ‘under eighteen 
years now living, etc.” will be construed to embrace children who may. be born 
prior to the date of the parents’ application for an allotment, 


‘Therefore, ‘at the time the parent applies for an allotment for 


himself under said section, he is also entitled to select allotments 
on behalf of his minor children then in being. He is not. entitled 


to select allotments on behalf of children that may be born there- 


after, and this for the further reason that the act of 1887 in section 
6 thereof declares every Indian to whom an. allotment has been made 


under the provisions of said act to be a citizen of the United States. : 
Hence, children born after the parent has been allotted have the. 


status of citizens and not Indians, and are therefore not entitled 
to allotments under the fourth section. 


But, as stated, the mere “closing the rolls 7 as to reservation — 


lands doe not necessarily bar allotments under the fourth section, 


- provided the applicant otherwise possesses the qualifications pre~_ 
scribed by that section. ‘There are two classes of Indians provided 
for in said section; those not residing upon a reservation, and those _ 
- for whose tribe no reservation has been provided by treaty, act of 
Congress, or Executive order. It i is plain that as to the second class 


there could be no such thing as “closing the rolls” in the matter 


of allotments out of reservation lands, so that as to that class the 
test required by the practice of the Indian Office Under the. fourth > 


~ section could never be applied to them. | 


The fourth section of oe act of 1887 orovides fox an silotent _ 
on the public domain to ‘ ‘any Indian not residing upon a reserva- 
.. tion, or for whose tribe no reservation has been provided by treaty, 
act of Congress, or. Executive order”; whereas the amendatory ones an 
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Tasos foi an siletnent on the public re to § “ any oe ae aera 


titled to allotment under existing laws.” This difference.in language | 

is not regarded as either material or significant. There Is, ap- 
parently, no good reason for taking the changed expression in its 
- literal sense; that is, if an Indian is not entitled to an allotment. 


of tribal or reservation lands, he is also not entitled to an allotment _ a 


on the public domain. -Such an interpretation would bar an Indian 
from an allotment on the public domain “for whose tribe no reserva-_ 
tion has been provided.” It is entirely justified to construe the ~ 
language in the amendatory- acts in connection with 6r as taking the — 
_ place of the old expression, and as meaning nothing more nor less — 
than was meant uy the language used. 1 in the fourth section of the , 
original act. | | 


While. in. ape danes with the eat ie ‘palante fener ape 


are not necessarily barred from taking fourth section allotmerits, by | 
reason of the fact that they were born after the closing of the al- 
-lotment rolls of their tribe, nevertheless the facts are such that 
they are not entitled to such allotments because ot the absence of 

conditions requisite under said section. — 
~ To entitle one to an allotment under the fourth section, it mat | 
appear that he is a recognized member of an Indian tribe or is 
entitled to be so recognized (35. L. D., 549; and 42. L. D., 489). The 


mother of these. minor children, Lily Complainville | Keller, is an — 


enrolled member of the Nez. Perce tribe of Indians. Her name 
appears on a schedule of allottees of Nez Perce tribal or reservation 
- lands, approved by.the Department October 10, 1895. These children _ 
were all born. subsequent to that date. The husband. of Lily Com- 
plainville Keller, Oliver: C. Keller, the father of these children, is a 
white man, a sibien of the United States, and an entryman of ublic 
lands ander the general homestead law. Therefore, the only right 
said children can have to allotments on the public domain: under the - 


fourth section is through their mother by reason of her membership 


- in the Indian tribe. This section requires that an applicant for ~ 


allotment thereunder shall ‘make settlement upon the land he de~ 


sires to have allotted to him, and also authorizes such an Indian — 


settler, upon application to have allotments made to his minor chil- __ 


dren. This authority, however, extends only to those cases where | | 


_ the parent has himself made ‘settlement upon. the public. domain 


under said section (40 L. D., 148). The mother in this. case has not | 


i applied for an allotment ade said section for herself or for her’ 


- we hildren ; has not made settlement thereunder on the public domain ; a 
and by reason of her having received an allotment out of the reser- 


vation lands of her tribe, is not entitled to an allotment on the public : 


_ domain under the fourth section. That: section was intended to - _ 
7 provide allotments on the public domain for. those Indians who had os 
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not eed allotments out of tribal or reservation lands. ‘The law 


only permits one entitled himself under the fourth section to take 
allotments thereunder on behalf of his minor children (41 L. D., 


- 626). Then, too, by reason of her allotment of land on the reserva-— 
tion. of her tribe, the mother thereby became, under the sixth section 


: 7 of the General Aligtiaent Act, a citizen of ‘he United States. .Her — 


children, born subsequent to her sald allotment, were therefore. born 
-to citizenship. The benefits conferred by the fourth section are upon | 


Indians as distinguished from citizens. Furthermore, as stated, the _ 


mother: married a white man, a citizen of the United States, and SO | 
far as the record shows is lone with her. husband. While :the fact _ 
of marriage by an Indian woman to a white man, a citizen of the. 
_ United States, may not necessarily deprive her of the right to an . 
allotment under the fourth section, yet by assuming such relation, © 
even though she might otherwise be ‘qualified, she is thereby rendered 
~~ Incapable of complying with the terms and conditions of said section, — 
as clearly shown by the facts of this case (43'L. D., 149). — 
_ The applications for these minor children were made by the futher 
in their behalf. He is not an Indian; is not himself entitled to an 
allotment under the fourth section; and never made settlement on 
the public domain under said section. Therefore, he was not qualified — 
‘to make application for-allotments.on behalf of these minor children 
(43 L. D., 149). A settler on the public domain under the general | 
homestead law is not a settler-thereon within the meaning i” the 


. fourth. section. . Neither is an Indian woman, who is living. on the 


public domain with her husband, who is a settler thereon under the 
general homestead law, a settler within. the meaning of said section; 


nor 1s she entitled to make allotment. selections thereunder tor: her . - 


~~ minor children (43 L. D., 504). 


The decision of the General Land Office, holding ¢ the applications ein 


| 1 herein for reje jection, is s hereby affirmed. 
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“VOIGT Vv. BRUCE. 


a Decided January 15. 1916. 


Tortie Mountarn Inpians—ALLOTMENT ( ON PuBLic DOMAIN, 

| To entitle a. member of. the Turtle Mountain. band of Chippewa Indians to. 
an allotment. selection on the public domain under the act of April 21, 1904, | 

| it must. affir matively: appear. that. the applicant was in being October 8, 
- 1904, the. date the act of April 21, ee was s ratified and. ficcepted by. the 
Indians. - 

ae Conriierine INSTRUCTIONS: RECALLED - AND Vicia: 

_ Departmental instructions of September 30, 190%, 36. L. coe 105, recalled and 

| vacated. | Ge , 
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f: 


Tons, First pe acs Mea: ae OP Be 
Peter J. Voight has appealed aon ree of March 5, 1914, | 


‘rejecting his application, filed January 22, 1914, to contest. Tadian - 


allotment selection made in 1910 by Alexander Bruce, for his: minor 
child, Josephine Bruce, covering. the SE. 4 of Sec. 26, T. 36 N., R. 
49 E., Glasgow, Montana, under article 6. of an agreement with ‘tha | 
Turtle Mountain band of Chippewa Indians, as amended and rati-— 
fied by the act of April 21, 1904 (33 Stat., 189, 194). | 
It is alleged in the content affidavit that the land covered by this 


selection was not. properly marked; that. no residence had been .. - 


_ _established by the Indian; and that, sO far as could be ascertained, 


‘ she is a Canadian Cree Indian. 


_ It appears that the survey of the ie in which ‘hie land is 
situated was accepted by the General Land Office i in November, 1913, 


and, while the approved plat was not filed, it was considered ie ‘. 


that. office that the completion of the survey in the field was suffi- 


cient to protect. the Indians’ rights against subsequent settlement 
and other claims. The act of April 91, 1904, makes no requirement 


as to residence, and the allowance of this elechon was based. on a 
certificate from the Indian superintendent that this child is a duly 
enrolled member of the Turtle Mountain band of Chippewa Indians. . 

Upon receipt of this appeal the Department referred the case, to- 
gether with several other. similar cases, to the Indian Office for in- 


vestigation in the field and examination of the records of that office a 


and at the Indian Agency to determine whether or not the persons for 


whom allotment selections had been made are, in fact, members of 


the Turtle Mountain band of Chippewa Indians, or whether, as- 


alleged, they are Canadian Cree Indians. The Indian Office has now 


transmitted a report. from. the. former Een who states, 
among other things— | an. 7 | | 
In all the above cases where parties swho have made applications to contest 


Se allotment selections filed in T. 86 N., R. 49 E., M. M., as above referred to, the 
- claims are founded upon. hearsay snd: tall, aid not upon any evidence: what- 


ever. In every instance, the allotment selections have been-made by meémbers of 


the Tur tle Mountain. band of Chippewas, who for years prior to the filing of 


these allotment selections, received all benefits under the treaty. and whose | | 


enrollments are well known and were investigated by | the McCumber ‘Commis- 
sion, authorized by Congress to enroll the members of the Turtle Mountain band | 
of Chippewa Indians and make a treaty with them. , 

‘There is. 00 question whatever as to their right as ipdiatis in the United 
States, and the question of that right has been investigated not once, but. many 
times, and the seal of Congress ‘placed upon the rights by the ratification of the 
ce treaty made to the Turtle Mountain. band of Chippewa Indians by the McCum- 
| ber Commission in 1892, which was ratified on April.21, 1904 (33. Stat., 189, 194). 


The Indian Office records show that the names of a number | of 
these Indians whose allotment selections have been contested are on 
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| ‘the roll prepared by the McCumber Commission, | that those 
whose names do not appear on said roll are children of parents who 
are enrolled with this band. It is therefore clear, from all the facts, 


. that the action of the Commissioner of the General Land Office in. a 


| rejecting the application to contest this allotment selection for the. 
“reasons alleged therein was proper, and the same is hereby affirmed. 
Notwithstanding the fact that this allotment selection is not subject 
to cancellation on the grounds alleged in the contest affidavit, it 
nevertheless appears that for other reasons this minor child is not 
‘entitled to select and on the public domain under the act of April yale 
. 1904. The record shows that at the time allotment selection was filed, 
_ February 26, 1910, Josephine Bruce was an infant and, ther efore, 


presumably. not in being at the time of the passage. of the act of 


| April 21, 1904. In construing said act, it was nee In instructions of 
: September 380, 1907, syllabus (36 L. D. , 105) : 3 


The act of April 21, 1904, does not limit the time within which members of the 
Turtle Mountain band of Chippewa Indians who may be unable to secure land — 


= upon their ceded reservation may take a homestead from any. vacant public land —_ . 


belonging to the United States, as provided in said act, and the Department has 
no authority to fix a date after ao children born into. the band shall not be - 


” entitled to such right. 


The Department i is Now. convinced, ed upon further sone: 
eration, that the holding in ‘the above instructions is an erroneous 
construction of the law, and that’ children born to members of this 
band subsequent to the time the act of April 21, 1904, became effective, | 
constitute a class not. contemplated by said act. 

Under .the provisions of the act of July 13, 1892 (27 Stat., 190, : 
139), commissioners were appointed to “negotiate with the Turtle: 
Mountain band of Chippewa Indians in North Dakota for the cession 
and relinquishment to the United States of whatever right or interest 
they may have in and to any and all land in said State to which they _ 
claim title.” It was provided that “said Commissioners shall also 


report to the Secretary of the Interior the number of the said Chip- 


pewa Indians and the number of mixed. bloods, if any, who are 


a entitled to consideration by the United States Government.” _ 
In accordance with said act of July 18, 1892, an agreement was _ 


entered into October 2, 1892, but the same was not ratified by Con- - 
gress until April 91, 1904. as article 2 of the agreement, as ratified, — 
the Turtle Mountain band of Chippewa Indians ceded to the United — 
_ States “all the claims, estate, right, title, and interest” of:said band 


or any of them as members thereof, “in and to all lands, tenements 
and hereditaments” in the State of North Dakota, excepting a. 


tract, consisting of two townships, set apart by Executive order of —— 


| Jane. 3, 1884, and occupied: by said Indians as a reservation. It is. | 
provided i in article 3 that the reservation should be held a as s the com- 
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mon seas of the band, and further— “and it is agreed that the: Paes 2 


United. States shall, as soon as it can conveniently be done, cause the . 
_ land hereby reserved. and held ‘for the use of the Turtle Mountain 
- band. of Chippewa Indians to be surveyed, as public lands are sur- 
veyed, for the purpose of enabling such Indians as desire to take. 
homesteads, and the selections shall be so. made as. to include in each 
case, so far as possible, the residence and improvements of the Indians 
making selection.” . It is also provided—‘ and lands in said reserva- 


: tion which shall not be taken by-said Indians within such time asmay — | 
be fixed by the Secretary of the Interior after the ratification of this | 
agreement may be: opened. for settlement as other public lands.” In. 


article 4 the United States agrees, among other things, to pay the. 
. Indians the sum of one million dollars for the lands ceded. Article 6 
reads as follows: es = : 7 


All members of: the Turtle Mountain. band of Chippewa Indians who. may | 


-be unable ‘to. secure land upon ‘the reservation above ceded may take home--— | 


steads upon any . vacant. land belonging. to the United States. without charge, | 
and shall continue to hold. and be entitled to such share in all tribal funds, 


annuities, or other property, the same as if located on the reservation: Pro- . ee 


vided, That. such right of alternate selection of homesteads. aos not be alienated 
or represented by power of attorney. an . , 

It. was necessary, under the provisions of the net oF April pap 
1904, that the amended agreement should be submitted to the Tridians 
for aeeeDuAnCe. which was done: and. the same was ratified and ac- 
cepted by them October 8, 1904. | | 

In accordance with the provisions. of the act of July 13, 18992; the 
commissioners appointed thereunder took: a census of the Turtle 
Mountain band of Chippewa Indians in 1892, and certified that the 
list of persons submitted constituted said. band and were “ entitled 
to consideration by the United States” (Ex. Doc. 229, 52d Cong., 2d 
j Sess.). Before calling a council of the Indians to ratify. and accept — 


the amended. agreement, the Superintendent was directed in August, 


1904, to make a revised. enrollment of the band, taking the report of 
the commissioners of 1892 as a basis therefor. No additions to the. 


- roll after that date were to be accepted other than by birth, and such | 
_’ “persons as seemed to have discontinued or forfeited their tr ‘bal rights _ 
by abandonment were to be eliminated (An. Rept. Com. Ind. Afs., 


7 1905, p. 281). The Superintendent was also directed to strike from _ 


_. the census of 1892 the names of persons who had since died (An. 


| Rept. Com. Ind. Afs., 1906, p. 153). The roll as thus revised con- 
_, stituted the membership of the band at the time the amended agree- 
-. ment was accepted and ratified by the Indians on October 8, 1904. 


_ AML persons whose names appeared on that roll were entitled. . take 


lands either on the. reser vation or on the public domain. 
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“Apparently no time was ever fixed by the Schoey of the In- 

a terior in accordance with the provisions of article 3 within which’ 

_- Jands in the reservation were to be taken by the individual Indians, 
for the reason that on account of the limited area of such reserva- 


tion is was early determined that the whole of it would be exhausted — 
~ by allotments in severalty. The provision in article 3, however, 
that lands in the reservation not taken by the. Indians “may be | 
opened for settlement as other public lands,” was, in substance, a_ 


cession of the reservation to the United States subject only to the — | | 
right of the Indians to take homesteads thereon, it being further _ 


agreed that members of the band who were unable to secure lands. _ 
on the reservation might select on the public domain. 
Article 6 of the amended agreement, taken in connection. ae 
article 8, which provides that the reservation is to be held as the 
~ common property of the band, and the further provision in article © 


3 that lands in said reserv ation not taken by.the Indians may be © 


opened for settlement as other public lands, clearly indicates that in 
providing for selections on the public domain ‘i in article 6, the agree- 
~ ment had in contemplation only those Indians in being . that time. | 
The situation was this. The Indians had a reservation which they 
held in common but: it was of limited area, so after providing for 
its division in severalty it was agreed that those Indians who were 
unable to secure lands on the reservation could select them on the 
public domain and that without charge, in order to put all mem- 
bers of the band as nearly as possible on an equality. The revised 
“roll of the band showed who were the intended beneficiaries under 
the law, both as to reservation and public lands. 3 
The privilege granted these Indians to take lands on the public | 
domain was part of the consideration for the cession. In addition to 
the payment to them of ‘one million dollars for such cession, : those 
members of the band who were unable to secure Jand on their 
reservation were allowed to select lands on the public domain. ° It is - 
_ not reasonable to suppose that it was intended that this consideration 
. was to be increased indefinitely by additions to the membership by 
birth or otherwise. On the contrary, the more reasonable view is _ 


~ that it was ‘intended that this form of consideration should be lim-. ai 
‘ited to:selections by those members of the band in existence at the —_ 
. time of the enactment of the law and who negotiated the ag reement. | 


In other words, that the beneficiaries of the nang eion were to 
be limited, as nearly as possible, to the time when -the consideration 
was es upon. The membership of the band at that time con-- 
stituted the basis. for determining the beneficiaries of ‘he considera- ; 
tion. © : : ; 
_ The provisions of the agreement, as amended, are very similar to 
those of the fourth section of the General Allotment Act of Hobeu: a 
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ary 8, 1887 (24 Stat., 3888), except that under the seeniont no 7 ss 


- “settlement 3 is required. It has been the practice of the Indian Office — ; fir 


to deny the right of allotment on the public domain under said sec- 
_ tion to Indians born after the closing of the allotment rolls of the 
tribe with which membership is claimed. Other similar acts have 
been construed in the same manner. Thus the act of March 2, 1889 
(25 Stat., 1013), provided as follows: oe 
- That the Secretary. of the Interior is. hereby authorized and ditrertad within } 


ninety. days from and after the passage of this act, to. cause ‘to be allotted to 
each and every member of the said Confederated Wea, Peoria, Kaskaskia, and 


-Piankeshaw tribes: of Indians, and the Western Miami tribe of Indians, upon | 


lists to be furnished him by the chiefs of said tribes, duly approved .by them, 
‘and subject to the. approval of the Secretary of the Interior, an allotment of 
lands not to exceed two hundred acres, out of their common reserve, to each 
persons entitled ther eto by reason of their pens members of said tribes by bir th. - 
or adoption. | | 7 


And further— 7 


After the allotments herein ‘provided for - shall have pean completed, the 
residue of the lands, if any, not allotted, sBall be held in common under present 
title by said united Peorias and Miamis: in the proportion that the Tesidue, i 
_ any, of each of the said allotments shall bear to the other. 


While this act is confined to reservation allotments, yet the prin- 
ciple is the same as: that involved here, as it. has been held that a 
homestead selection on the public domain by a Turtle Mountain * 
Indian, under article 6 of the agreement ratified by the act of 1904, 
is to be treated as a selection under said act the same as if land had 
- been taken on the reservation. (19 Ops. Asst. Atty. Gen., 40, 46-7). 
In construing the above act. of March 2, 1889 hue Li. D. , 168), it was. 
held: | | 7 

The aithority to. make eit | gader said act. feninindies when the’ 
Secretary has approved the lists, furnished him by the chiefs, containing the | 


names. of all members of the tribe then in existence who are. entitled to allot- . 
ments. 


It was saci in that case that ‘the det might | be read as thoush: 7 


the time limit was not in it; that even though allotments were not. 
actually made until after the expiration of ninety days, they were © 
nevertheless properly made, the language of the act in that respect 
- being merely directory. But on 1 the quseaon) of oe aiter- born | 

| children, it was said: 7 3 7 

The. above provisions, and hee plain feigunee. in which they are. » expressed, ee 
make it clear to me that Congress did not intend the provision. relating to - 
allotments to be a continuing one, as long as any land was: left to divide. It 
was reasonably certain, in the course of time and nature, that other marr iages 


- of whites with members of the tribes would occur, and consequently that other 
adoptions therein. would take place, also. that other children | would be born. 


aa ot it had been intended that every time a new. member was adopted into the 2 
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tribe or sanrlee child born therein that aapihier allotment should be made, it 
would have been easy to say so, or at léast to have left the surplus. in a 
eondition that an implication to that effect would have been justified. . 


_ Where Congress has directed allotments and thereafter a disposal | 


_ of the surplus lands of an Indian reservation, necessarily there must 


be some date beyond. which further allotments are not authorized. 


_ Otherwise, allotments to children subsequently born to members of 


the tribe or band would be a continuous performance, and the in- 
tention of the law, in so far as it contemplates disposal of surplus. 
lands as other public lands are disposed of, would be defeated. — 
Article 6 of the agreement as ratified by the act of April 21, 1904, is 


~ clearly susceptible of the construction that it was the intention there- . 


by to fix a time when the number of persons entitled to land on the 


-. public’ domain should be ended and after which no additions should 


be made, It is well known that statutes are seldom framed with such . 
minute particularity as to give directions for every detail which may 
“be involved in their practical application. 

The instructions of September,30, 1907 (36 L. D. , 105), are hereby 
recalled and vacated. In order to entitle a mémber of the Turtle 
Mountain band of Chippewa Indians to an allotment selection on the 
public domain under the act of April 21, 1904, it must affirmatively 
appear that the applicant was in being October 8, 1904, the date the | 

_act of April 21, 1904, was ratified and accepted by the Indians. 

As it does not affirmatively appear that the applicant herein, . 
Josephine Bruce, was born prior to the date above named, the selec- 
_ tion. made in rhe behalf will be canceled. | 


cost OF CERTIFIED COPIES OF RECORDS AND PAPERS. 


Cmoutar 
_LNo. 4561 


- DEPARTMENT OF THE INTERIOR, © 
Genera Lanp Orrice, — 
| Washington, D. 0.5 January 28,1916. 
at The schedule. of fees for the preparation and delivery of certi- - 


~ fied copies of records and papers set forth in Cireular No. : 180 ac 


LL. D., 888) is amended to read'as follows: 


(a) For wr itten copies, 15 cents for each 100. words. | 
— (b) For photographic copies, 15 cents for each sheet not exceeding 114 by | 
“5 inches; for larger sizes, a proportionate cost, not to — 40 cents per sheet. 
(ce) For photolithographic copies, 25 cents each. — 

(ad) For. tracings .or blue prints, « a sum ae to ne cost of prepar ing ane. 
same. 
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(e) For eee a copy and affixing thereto the séal of the officer certify- 2. 
--ing, 25 cents. | 
{ f) For each certified copy of any printed order or " regulation intended for | 
eee distr ibution, 25 cents, | a 


2. To the foregoing fees, when re copies are ordered, must 


be added 10 cents for an internal-revenue stamp which must be affixed 7 a. 
to each certificate, under the provisions of the act ot October 99, 


1914 (88. Stat., 754), as extended on December 1, 1915, by Public 
Resolution No.2... 
8. The cost of a ‘certified photographic copy of a eer is ae | 


. narily 50 cents, and of a typewritten copy 95. cents, \ which includes 


the cost of the 10-cent internal-revenue stamp. | 


4, A separate certificate and seal must be attached és ick ebaitind - 


oe of a patent, as well as to each cert tified copy of a township plat; 
but where there have been two or more surveys of a township, and a, - 
copy of each plat of survey is desired, all of such related plats may 
be certified under one certificate and ecu | i 

5. Those who prefer may, instead of forwarding a 10- cent internal- 
revenue stamp tor each certificate, send the cost of the stamps. 

6. All fees for certified copies must be paid in advance. In any 
case where the amount remitted is insufficient, the remitter will be 
promptly advised concerning the deficiency. 

_ 7. Remittances may be effected by means of New York exchange, | 
Bara fad check, cashier’s check, or post- -office money as 

oe peepee ulys. | _ 

é oe ive red ouneasone®. : 
"Approved: > & ae 2 oe 
 Awprizus A. J ONES, | 
| First Assistant Secretary. 


CHARLES T. WRIGHT ET AL 


Decided January 29, 1916. 


Cae. re ee Rorz--Avrsonrry OF SuCRMTARY or INTERIOR. 
The census of Chippewa Indians in the State of Minnesota made by the com- — 
missiouers appointed under the act of January 14, 1889, must be accepted. 

- as affording an authoritative list of the names of persons entitled to be 


- considered members of the: several tribes at the time it was made aud | 


| entitled to the benefits provided by said act, and the Secretary of the Inte-— 
— rior has no authority to eliminate from the rolls any name placed thereon 
‘ by the commission for any cause arising prior to such enrollment. 


Jonzs, First. Assistant Secretary: — | . 
~ Complaint having been made on the part of certain alleged full- - 


blood Indians of the White Earth Reservation that there were names _ 


on the rolls of that band not properly there, notices were sent to 86 
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persons, ties indicated as being i improperly savolied Adee date of - : 
~ November 25, 1911, signed by the Commissioner of Indian Affairs 


and approved: by the First Assistant Secretary of the Interior. These 


‘notices recited the allegation that the parties were unlawfully upon 
the list of Minnesota Chippewa Indians, not being originally mem-. 
_ bers of any Minnesota tribe or band by birth, and not having become 
so by proper or legal! ‘adoption. | The parties addressed were menuined 7 
to show cause why their names should not be stricken from the rolls, | 
their allotments canceled, and the amounts which they had received 
in the way of annuities and other payments returned to the tribe. 
Such notices further advised them that they had been suspended 


“ from all of such lists and from participating in any pee an- 


nuities, or other benefits. 
_ Answers were made to these nee in some instances, in person, - 
and, in others, by attorneys, all denying the charge, and some, if 
not all, denying the jurisdiction in the Department to strike from the 
.  Yolls any name placed thereon by the commission, acting under the 
act of January 14, 1889 (25 Stat., 642). After these answers came 
| in, a representative of the Department was sent to the reservation to 
make an investigation. He required a formal complaint to be made, 
over the signature of full-blood members of the tribe. This was 


- subsequently done; such complaint being verified, and containing — 


substantially the charges made in the notice of November 25, 1911, 
though with considerable elaboration. Copies of the complaint 
were served upon the 86 persons to whom notices had formerly been 
sent, who filed answers denying the charges, and again asserting lack 
of jurisdiction in the Secretary of the Interior. UNE volu- 
minous testimony was taken by the investigator. . 

It was decided to submit the matter to ihe Court of Claims and, 
with the acquiescence of all the parties interested, this was done, by | 
Department letter of February 28, 1915, eae being made to 
section 148 of the Judiciary Act of March 8, 1911 (36 Stat., 1087, | 
1187), as. affording authority for such action: ‘The court was ad- o 
- vised that the record was submitted for “ findings as to the matters 
of fact and your opinion as to matters of law, together with your 


—conelusion thereon, for the use and benefit of this Department in | 


_ the premises.” The court held, in substance, that it had no jurisdic- 
tion to render advisory opinions in such matters. The request was 
- thereupon amended, and the court rendered final decision under date _ 


of December 21,1914, wherein, after discussing at some length the - | 


question of jurisdiction, concluded that it had no jurisdiction of said 


= claim or matter, and returned the record to the Department. | | 
- Elaborate briefs have been filed before the Department, discussing 


, ‘the jurisdiction of the Secretary, as well as the merits of the mat- 
; ter. Oral arguments have also been heard. The question of jurisdic- | 
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tion has oe presented and sneced upon: at various. stages of the 


- proceedings, and must be considered - and determined, before any 


consideration need be given the merits. 

_ It 1s not necessary to cite the various qecatibe and fie provisions 
-to which the Chippewa\Indians were parties, entered into from 1785 
down to 1867. For the present, at least, it will be only necessary — 
to consider the act of January 14, 1889. That act provided, in sec- 
tion 1, for a commission, to be apointod: by the President, to nego- | 


tiate with the different bands or tribes of. Chippewa, Indians in : 


Minnesota, for the cession and relinquishment, in writing, of their — 
title and interest:in and to all the reservations of'said Indiansin that 
State, except the White Earth and Red Lake reservations, and all | ° 
of these two reservations not required to make and fill allotments : 
provided for by that and other existing acts. | | 
A roll was to be made by said commission, the provisions therefor | 
| reading: | = a | | 
And for the purpose of ascertaining wilicthier the proper sabes of. Indians | 


yield and give their. assent as aforesaid, and for the purpose of making the 
allotments and payments hereinafter mentioned, the said commissioners shall, 


_ while engaged in securing such’ cession and relinquishment as aforesaid and 


before completing the same, make an. accurate census of each tribe.or band, — 


Classifying them into male and female adults, and male. and female minors; — 


and the minors into those who are orphans and ‘those who. are not sepnands: | 

giving the exact numbers of each class, and making such census in duplicate 
lists, one of which shall be- filed with. the Secretary of the Interior, and the 
other with the official head of the band or tribe;. and the acceptance” and 


approval of such cession and relinquishment by the President of the United © | 


States shail, be. deemed full and ample proof of the assent of the. Indians, and 
shall operate as a complete extinguishment of the Indian title without any 
| other or further act or ceremony whatsoever for the purposes and upon the 
terms in this act provided. | 

~ Section 3 of the said act provided that a as soon as the census should _ 
_ be taken and the cession obtained and. approved, as specified in sec- 

— tion 1, all of said Indians, except those on Red Lake Reservation, 
| should be removed. to the White Earth Reservation, and be allotted 
lands i in severaliy. — | 
_. his was to be done under ihe direction of ee commissioners. | 
‘Section 4 provided for the survey and classification of the lands 


‘Into pine lands and agricultural lands. It is not. necessary now to ~ : 


notice the provisions a the other sections of said act. , 

The commission provided for was duly appointed and proceeded | 
with the work confided to them. A report oftheir work is to be - 
_ found in H. R. Ex. Doe. No. 247, 51st Congress, Ist Session. Agree- _ 

ments were secured from each tribe or band, which were approved 


: by. the President March 4, 1890. Census rolls of the several tribes. 


_ were compiled, upon which appear the names of all the 86 persons 
: then mane, ae the names of the. ancestors of those not then i in being. 


 §384 — DECISIONS RELATING TO THE PUBLIC LANDS, | 


- The report of the commission shows also that the Indians had part 
in the making of the rolls; and were given full opportunity to object 


to any name therson: 


The work of removing the Indians to White Barth Reservation — 


and of making allotments to them was proceded with, but not yet — 


completed, when, in the act of June 10, 1896 (29 Stat., 321, 826), 
it was provided that the duties imposed. upon the three commis-. - 
sioners should, from and after that time, be performed by one com- 
missioner, to be designated by the Secretary of the Interior. The 
act of Tune 27, 1902 (32 Stat.;.400), amended sections 4, 5 and 7 
of the act of 1889, but did not change section 1 of the aa earlier 
act, except as provided: in section 5 of the act of 1902, which reads: 

That the Secretary of the Interior shall proceed as speedily as pr -acticable 
to complete the allotments. to the Indians, which allotments shall be com- —* 
pleted before opening the agricultural lands to settlement. 

The act of April 28. 1904 (83 Stat., 589), authorized ito Presi- | 
dent to allot to each. Chee. Tndian ‘now legally residing upon 
the White Earth Reservation,” 160 acres of land, with the proviso 
that where any allotment of less than 160 acres had therétofore | 
been made, the allottee should be allowed to take an additional 
allotment which, together with the land to be allotted, should not 
exceed 160 acres. 

It is urged in support of tis spntentGh that the Secretary has 
no authority now to disturb the rolls made by said: commission, or. 
to eliminate therefrom any name for reasons existing at the time 
of such enrollment, because the making of said roll was confided 
- to that commission as a special tribunal. It is urged, on the other 
hand, that the Secretary has jurisdiction, because of his general | 
authority over Indian matters. | 

Section 441 of the Revised Statutes confides to aie: Sonar of 
_the Interior the supervision of public business relating to various 
subjects, among hie are “The Indians” and “The public lands, 
including mines.’ Section 463 provides that the Commissioner of 
Indian Affairs shall, under the diréction of the Secretary of the 


| _ Interior, “have the management of all Indian affairs, and of all — 


matters arising out of the Indian relations.” The Secretary has 
jurisdiction over such matters in all cases where no other provision | 
is made. The power of Congress to confide such supervision to 
other tribunals can not be questioned. _ 
In reference to duties. connected’ with the ence and disposi = 3 
tion of public lands, the Supreme Court laid down the rule in- 


Catholic Bishop of Nesgnally ° v. Gibbon ‘(158 oe S. 155, 167), in 


the following words: — : 
7 It may be laid down as a general rule that, in the absence of more specific . 
_ provision to the coutrary in respect to any particular. grant of public land, its — 
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| administration falls wholly: and ‘absolutely within the jurisdiction of the Com- 
- missioner of the General Land Office, under the supervision of the Secretary. - 
of the Interior. It is not necessary that with each grant there shall go a direc- 
tion that its: administration shall be under the authority of the land Geparnest: 7 
oe falls there, unless there is express direction to the contrary. 
The same words might well be used to define the testy of the 
Secretary of the Interior in respect to Indian matters.. This is so _ 
well settled that it seems hardly necessary to cite authority in sup- | 
_ port of the proposition. It may. be noted, however, that; the subject 
“was involved. in West .#. Hitchcock (205 U. S.,.80). That case in- 
-volved.a question of membership i in the Wichita and affiliated bands _ 
of Indians, in connection with making allotments, under the act of 
Congress approved March 2, 1895 (28 Stat., 876, 895-807 ), which act: 
did not contain any specific direction as to. ae make of such rolls. 
* The claimant there Boe menor D by virtue of adoption. ‘The: > 


court said: 


The right is confer red upon members of the bands, but the agserratunent: of 
membership is left wholly at large. No-criteria of adoption are. stated. ~The. 
Secretary must have authority to decide on member ship. in a denial case, and 

if he has ‘it in any case he has it in all. 3 


After referring to sections A441 and 463 of the Revised | Statntes, 


the court said: 


The power of Congitess is. net doubted. ‘The Indians have been treated as 
wards of the Nation. Some such super vision was necessar y, and bas been 
exercised. In the absence of. special pro ovisions, eae it would be exercised 
by the Indian ‘Depar tment. | . 


All declarations that the Sey of the inne has sithonity, 
are coupled with the saving Clause that there be no special. Provision 


- conferring jurisdiction upon.some other tribunal, | 
~The contention that the Secretary has no jmeaiclioa to eliminate 


names from the list made by the commissioners appointed under the 
act of 1889, must be. upon the assumption that their appointment did 


not constitute them a special tribunal for making such rolls. It is 
significant, in this connection, that the rolls were to be made not — 


only to determine whether the necessary two-thirds of the Indians 


confer jurisdiction. 
‘It is contended, however, that the approval given by dis President 


in 1890 was confined to the written agreements secured by the com- 
mission from the Indians. That is true as to form. In fact, how-— 
_ ever, the census made and transmitted to the Interior Department _ 
_ by the commission, with its report, was accepted as correct by the © 
| President to the extent that he determined thereby that two- thirds 


a 


had given assent to the agreement, but also “for the. purpose of 
making the allotments and estimates hereinafter mentioned.” It- Be 
would be difficult to find language more ps to ) specifically — 
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of the male adults of all the Chippewa Indians in Minnesota had | 
signed the agreement for the cession of the Red Lake Reservation, 
and as to each other of the several reservations two-thirds of -the 


-. male adults residing and belonging thereon had agreed to the cession. 


It has been laid down as a universal principle that the acts of.a_ 
tribunal given power or jurisdiction over a subject- matter are bind- 
_ ing and valid as to that matter, and that the decision made or act 
done is final, unless an appeal is provided for or other revision is - 
prescribed ne law. This is stated 1 in United States Arredondo ele 
- Pet. 691, 720-29) : 


It is a universal principle, that, yliene power or sariaieaes is delegated to 
any public officer or tribunal over a subject-matter, and its exercise is confided 
to his or their discretion, the acts so done are binding and valid as to the 
subject-matter ; and individual rights will not be disturbed collaterally, for any- - 
thing done in the exercise of that discretion, within the authority and power 


- conferred. The only questions which can arise between an individual claiming. 


a right under the acts done, and the public, or any person denying its validity, 


-. are power in the officer, and fraud in the party. All other questions are settled © 


by the decision made or the act done by the tribunal or officer; whether execu-. 
tive (1 Cranch 170-1), legislative (4 Wheat. 423; 2 Pet. 412; 4 Ibid. 563), judi-_ 
_ cial (11 Mass. 227; 11 8. & R. 429, adopted in 2 Pet. 167-8), or special (20 


a . Johns. 73940 ; 2 Dow P. C. 521, &e. ), unless an appeal. is provided for, or other 


~ revision, by some appellate or supervisory tribunal, is pr escribed by law. | 


- There is ‘nothing i in the act of 1889, nor in any other act of Con- 
gress, providing for approval or supervision by the President or _ 
other officer or tribunal, or for appeal from the action, the Commis- _ 
Sloner acting as a special tribunal under section 1 of the said act - 
of 1889. | - 

It is true, as stated in support of the sariedition of tie Saas : 
of the Interior, that the work of the Commission was not completed 
at the date Congress enacted the law of June 10, 1896 (29 Stat., 325), 
- but that fact is not of significance, because that did not attempt to 
confer jurisdiction or authority upon the Secretary of the Interior. — 
There were portions of the work yet to:be completed, such as the | 


allotment of lands and removal of Indians from other reservations. 
to White Earth. Neither had the work been completed at the date of 


the act of June 27,1902, which directed the Secretary to complete 
the allotments to the indians. This act amended several sections of | 
the act of 1889, in respect, of making allotments, etc., but did not | 
- make any change in section 1, nor confer upon the Secretary of the - 
- Interior any authority in pospect of the matters provided for in that 
section, among which was the making of thé census. Nor did the act 
of April 98, 1904 (33 Stat., 539), purport to make any additional 

- provision reece the cansus, Neither the fact of the passage of | 

these laws, nor any provision contained in any one of them, supports 
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3 the eanigation: of. the protestants here. That it was not intended by = 


aa these laws to affect in any manner the census which had been taken | 


by the commission is further indicated by the provision in respect of - 


_ this. census that it should be made by the commissioners “ while en-. 
- gaged in securing such eserae and relinquishment as aforesaid before | 
-. completing the same.” In other words, the census was to be made > 


before the. commission should Pee the result of its os to. the | 
7 President. 


~The various decisions Sica in Gaaoe of the orgie have been ~ 
examined, but it is not necessary to comment upon them. extensively. 
Considerable stress is laid upon the decision: of the. Circuit Court 
of Appeals in Woodbury v. United States (170 Fed: 302), and in 


Oakes v. United States (172 Fed. 305).. These cases involved the 


, right of individuals claiming allotments on the White Earth Reser- ~ 
vation, but were brought under the act of February 6, 1901 (31 

Stat., 760), specifically conferring jurisdiction upon the circuit — 

courts of the United States, over suits involving the right of any 
person of Indian blood claiming to be entitled to an allotment of — 
land. under. any law of Congress. ‘These decisions are, therefore, . 
not important in arriving at a conclusion as to the jurisdiction of - 
the Secretary of the Interior in the matter now here. The decision 


‘by the Department in the case of Minnie H. Sparks (36 L. D., 234) 


is also referred to. In that case, the name of Minnie H. Spar ks was - 
placed upon the rolls by the Chippewa Commission, and she received 
annuities from the date of enrollment, for a period of ten years, 
~ when her name was dropped. By the decision referred to.it was held — 
that the dropping of her name because of nonresidence was unau- | 
thorized, This case, and the other referred to therein and quoted 
from (Sloan family), held that residence was a requisite to sustain — 
the right to an allotment on the White Earth Merrie aor: but not 7 
to sustain a right to annuities. | 7 
In the case of Nellie Lydick (29 L. D. , 408), it was held dae the 


Secretary of the Interior had authority 6 add to these rolls, made 
under the act of 1889, any name which should be there.. This was 
asserted without discussion of the question, and I am not inclined 


to accept this decision as controlling the: matter now under on - 


sideration. 


~The law in. question was. camden bre dation in ‘Fairbanks VO. 


; United States (223 U.S. , 215). It was there held that. children born. 7 


after 1889 to parents whoee names were on the roll prepared by the 


Commission were entitled to allotments of land on the White Earth 


| Reservation. A fuller discussion ot the matter, however, is found | 
in the case of Laroque v. United States, decided November 8, 1915. 


| The question there anyolved was as to the right to have an allotment. : St 
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made in the name of an Indian who was enrolled in 1889, and who 
died before making application for allotment. It was contenoed that 
the census was to be accepted as finally determining who were to 
recelve allotments. In the course of the discussion, the court said: 


While the act directed that a census be made “for. the - ‘purpose, * among =; 


others. “of making the allotments ” contemplated, we think this means nothing 
‘more than that the census should serve as a pr eliminary guide in ascertaining 
- to whom allotments should be made, There was no direction that it.be treated 
as controlling—or that allotments be made to all whose names appear therein 


. or only to them. The work of allotment could not be undertaken at, once. | 


The cession was not to be effective until approved by the President. Many of — 
the Indians were to be removed from.the ceded reservations to the White Barth 
Reservation, and much other work was required to prepare the way. So, it 
must have been contemplated that many changes would occur in the member-. 
‘ship of the several bands through deaths and births before the allotments could 
be made. In Fairbanks v. United States, 228 U. S., 215, we held that children 
born into the bands after the census were entitled to allotments, although not © 

listed in it, and we perceive no reason for giving the census any greater effect 
in this case than was given to it in that. No doubt itis to be accepted as an 
~ authorized listing of the members of the several bands who. “were living when: - 
it was made, but it has: no bearing in cases like: the present. : 


__-It is significant that the court noted. the fact that the cessions were _ 
to be approved by the President, but did not intimate that anything | 
in the act provided for approval of the census to make it authoritative. 

_ This decision is authority for the conclusion that the census made by 
that commission is to be accepted as affording an authoritative list 
of the names to be considered as:members of the several tribes at the 
time it was made, and entitled to the benefits provided by. said act of 

1889. The jurisdiction which the Secretary has in the premises 1s 

to. determine the persons named in said census who have since died, 

or otherwise since forfeited their rights, and. also the names of those 

_ who have since been born. 7 

Iam of the opinion that the Secretary of the Interior a no au- 


thority to eliminate from the rolls any name placed thereon by the 


commission, for any cause arising before such enrollment; and that 
the order of. November 25, 1911, approved November 27, suspending 
from participation in ¢ any payments, annuities, or other ‘henehes the | 
parties complained of, was beyond the authority of the Commissioner 7 
of Indian Affairs and the Secretary of the Interior. | 
_ The rules to show cause are hereby discharged, the. orders of sus- - 
pension are hereby rescinded, and the-proceedings against. the parties | 
named are hereby dismissed. The Commissioner of Indian Affairs 


will take such steps as may be proper and appropriate, tre ating said es 


Or der and rule to show cause as a if never issued. 


_ 
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a FRANK 0. HORTON. 
. | : oe | Decided January 29, 1916. 
| “Suconn AppLIcATION Unprr TIMBER: AND Stone Act. ve Se 
AS a general rule the filing of an application under the timber and ‘stone act. 

- exhausts the. applicant's right; but where failure to consummate the first. 

application by purchase is due to no fault or negligence on the part of the - 

applicant, the filing of a Serene apOnOAuOn under that act may be Bers | 
mitted. | | | | 
_ JONES, First ie Secretary: : 
_ Frank O. Horton has eee fee the ascon of the Comunie: | 
sioner of the General Land Office of: May 1, 1915, rejecting his sec-— 
ond timber and Hone application filed February 13, 1915, for lot.3, 
and EK. 4 SW. 4, Sec. 419, TT’. 52 N., R. 838 W., 6th P. M., Buffalo, 
‘Wyoming, land district. | _ 
It. appears that Horton on March 9, 1914, filed timber and dork ~ 
application for this land and that ihe application expired by limi- 
tation under the provisions of paragraph 19, of the regulations ap- 
proved January 2, 1914 (48.L. D., 87), no appraisal having been. 

Ne and the applicant. having. failed to purchase the land under 
the rights given him by the provisions of said paragraph. The Com-— 
missioner held that applicant’s rights were exhausted under his first 
application and for that reason rejected his second application. 

The present application. is made under the provisions of the act 
of June 8, 1878 (20 Stat., 89), and acts amendatory thereof. This 
act provides | for the sale of lands chiefly valuable for timber and _ 
stone in quantities not exceeding 160 acres to any one person or aASSO- 
ciation of persons. Under section 2 of the act it is required that. any 
person desiring: to avail himself of the provisions thereof shall file 
with the register of the proper land district a sworn statement set- 
| ting forth among other things: | | _— 
That deponent has made no other application under this act, | a 
Upon the construction of this provision depends the right of the | 
applicant to file his second application. | 
The preemption laws contain similar provisions. Section 2261, 
_. Revised Statutes, provides: = 

No person shall be. entitled to more than one y rdenipiton right by: ante 7 
of the provisions of section 2259; nor where a party has filed his declaration 


. of intention to claim the benefits of such provisions, for one. tract. of land, 
-. ghall he file, at any future time, a second declaration for another tract. | ; 
The instructions issued. by the General Land Office June 17, 1875 
~ (Copp’s Public Land Laws, 1875, p. 179), construed the above sec- 
tion. as follows: -" 

Section 2261 of the Revised Statutes prohibits: the second fling of a aeciara: ) 
tory statement by any preemptor qualified at the date of his. first filing where © 
said filing has been, in all respects, legal. Where the first filing, however, is 
illegal from any cause, he has the right to make a. second and ied filing. . 


“ 
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In ties case of Seenne ». Tatro (29°C la Las 585), tie Deoacee : 
had occasion to comment on this construction of the above section of 
the Revised Statutes, and stated that a second filing would not be > 


co allowed where the fret was known to be illegal by the applicant. It 


was held in that case, however, that a second filing should be allowed 
where the failure of ‘the first was the result of no fault on the part.. 
of the settler; and that cases may arise where the second filing should 

be allowed but the equities must be manifest. ~ | - 
— In the same circular of instructions above mentioned it 1S ated 
(page 184): the | m & © «& | 

As the law allows but. one orasbeadt’ privilege, a ‘settler oii hes or 
abandoning his-claim can not thereafter make a second entry ; but where, a 


party having made one entry, it is canceled as invalid, TOE some onten: reason, | 


he is not thereby debarred from enteri ing again. 


In the circular of December 15, 1882 (1 I. D. 649), a alte <s 


soldiers’ homestead: declaratory statements, the local officers were — 
instructed that where the settler was. ‘unable, for certain reasons 
therein specified, to make entry within the time prescribed from the 
date of selection, and an adverse right, is admitted, aD. eniny might 
be allowed upon another tract. 
Second entries have been allowed where the failure to perfect title | 
under the first is not attributable to the fault or negligence of the 
claimant. George Thorniley (13 L. D., 177); ‘Edward. C. Clement | 
(10 L: D., 338) ; Frank N, Page (10 L. D. es | 
In the case of George F. Brice (37 L. D. , 145) the Department had 
under. consideration a second application. filed under the timber. and 
stone act which was rejected by decision of September 8, 1908; but 
on motion for rehearing it was held, June 4, 1909, that the right of 
. the applicant had not been exhausted under his first application. — 
It is apparent from the foregoing that the mere filing of an appli- | 
cation under the timber and stone law does not in itself exhaust the 
privilege of purchasing thereunder. It is intended by the act to 


accord to any qualified person or association of persons the privilege . ~ 


of purchasing a tract of land not exceeding 160 acres chiefly valuable — 
for timber or stone and it is the settled holding of this Department 


_ that where application is filed as required by the statute and no 
~ obstacle to the purchase is-interposed by the Government, the appli- feds 


cant is deemed to have exercised his right notwithstanding the pur-_ 
chase isnot made. It is not intended hereby to change or modify 


this holding. However, as stated m the case of French », Tatro, 


supra, cases In which the equities are manifest may arise, and in fact 
have arisen, where the right is not exhausted by the filing of the 
application, and in such cases a second one will be allowed. . 
In the case at bar it appears that the failure to consummate the 


e transaction was: due to. no fault or negligence on the part of the 
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| applicant but. ie the fact that the land was aie appraised. Appli: 


- cant was not advised of this fact and it appears that he had no knowl- © 


edge of his right under: par agraph 19 of the regulations to deposit 
- with the receiver the amount specified in his application as the rea- — 
sonable value of the land and -timber thereon, and that he would 
then be allowed to proceed as though the appraisement had been — 
regularly made. His rights were terminated without notice under 
_ paragraph 19 of said regulations. — ; 
_ In view of the foregoing the equities existing in pee of the appli 3 
cant are manifest, and his rights should not be held to have been 
exhausted by his first application, | 7 | 

on “ae ot *. ee a 2 a x. 
_ he deeision of the Commissioner appealed from is reversed. — 


—_——-——_ 


- WALTER G. ‘BRASIER ET AL, 
| ‘Devided January 29, 1916, | 


~ Sorprer’s ApprTronat—BAsts OF Rien, : | | 

- The act of June 22, 1874, adopting the Revised ‘Statutes, took. effect from the . 
first moment of that day, and an entry based on a soldiers’ ‘declaratory 
statement filed on that date is. not a proper basis for a soldiers’ additional 


right under section. 2306, R. S., which limits the right of additional entry .. 


thereunder to persons who had theretofore. made ay for less than 160 
acr es... 
JONES, First Assistant Secretary : 
a Walter G. Brasier, assignee of George E. Pitts, has ce aeied to the | 
Department from decision of the Commissioner of the General Land 
Office of September 2, 1915, rejecting his application, filed May. 21, 
1915, to enter, under Seton 2306, Revised Statutes, the NE. 4 SE. 4, 


Sec. 12, T. 17 N., R. 22 E., M. M,, 40 acres, Lewistown, Montana: _ | 


land aise. ‘Said applications is based upon the assignment of 40 — 
aores of. the alleged right of Marcus W. Pitts, who, it is alleged, | 
_ gerved in Company A, 38th Towa Infantry, nen August 14, 1862, 
_ to September 11, 1863, and who, it is further alleged, made ealdiare 
| oe statement No. 1277, at Salina, Kansas, June 29,, 1874, 
- for the N. 4 SW. 4, Sec. 24, T. 18 S., R. 3 W., 6th P. M., 80 acres, 
based upon real military service, de followed: by homestead: entry — 
No. 16806, on November 23, 1874, cancelled by relinquishment atone 
* “1, 1875. | 
“The only question ae upon wikis Tere is whether Ge ailing’ 7 
on June 22, 1874, of said soldiers’ declaratory statement, followed by 
homestead gat is sufficient basis for soldiers’ additional. right. It 


being held by. the Commissioner that such application must have —s 


2 oo filed oe to J une 22, 1874, under the terms of the oe i = 
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are become a proper ee for an additional right ander cies 9306, Re- 


- vised Statutes, the question presented is whether said act took effect 

from the beginning of the day upon which it was signed, June 22, 
1874, or only from the hour it was approved by the President of the 

- United States, there being no showing as to the hour when such sig- 

nature was actually attached to the bill, making it an act ot the 

~ national legislature. 

- Tt is claimed upon appeal. ee tines patente hice ceaiiod: upon ap- — 


plications. based upon homestead entries made on June 22,1874, 


- Such action has never received the sanction of the Department. and © 
can not be held to in any way affect the question at bar. if 
It was held-in the case of William J. Miller (15 L. D., 142) that the 
act of March 3, 1891, repealing the timber culture law, which was 


© shown to have been: approved by the President after the close of 2 | 


business hours on said last-named.date, did not take effect as a law 
_to prevent patent of a timber culture entry made on that day. The 
timber culture act thus repealed had been long in effect and the repeal - 
thereof took away a right which existed until such repeal took effect 
and said case has little analogy to the case now under consideration. 
Moreover, in the case now presented, there is no showing as to the 
hour sane the signature of the President was actually attached and 
no reason is perceived why the-general rule that a statute takes effect 

from the first hour of the day upon which it becomes a law does not 
apply. The arguments in. support of this conclusion are fully pre- 


sented in the: Commissioner’s decision and need not be restated 


herein. This decision is analogous with that made by the Depart- 
- ment in connection. with proclamations making withdrawals of jand 
from entry, and is believed to be correct. 

The decision appealed from is affirmed. | 


LIAS v. HENDERSON. | 
| Decided January St, , 1916. 


a Sarnia Apvanae Oiatm——REsiDENcE. . : 
To entitle a claimant to a preference. right of entry by reason of prior settle- 
7 ment it is essential that he establish residence on the Jand claimed within a - 
reasonable time after his first acts of settlement, to the exclusion of a home _ 
elsewhere, and such residence must be maintained pending the determina- 
tion of an adverse claim. 7 | . 


Swrener, Assistant Secretary: | | ie 
Stanley H. Henderson has appealed from the deca of the Com- 
missioner of the General Land Office of September 18, 1915, cancel- _ 
ar ing his homestead entry made October 16, 1914, for lots 1, 2, 3 3 and, 
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4 and E. 4 W. 4, a 51, T 17 N, R. 26 EB. aeons Montana, 7 


which was cheer to. entry October 14, 1914, 


With his application to make entry Henderson filed affidavit. a 


| alleging settlement on the land December 12, 1912, and continuous 
residence from that. date. | 


William H. Lias filed homestand: application fi tie land bane 


16, 1914, and on that date the Henderson application, filed October : 

14, 1914, was allowed and Lias’s application rejected. a 

On N Somber 12, 1914, Lias filed contest affidavit against. the entry, 
~.-and on December 16, 1914, filed amended contest affidavit, alleging 
bona fide settlement upon the land September 1, 1914,-continuous | 


_ residence from that time, and that Henderson had acquired no bona 


is false-and fraudulent.. 


_ A hearing was had on this. contest eoneuney 12, 1915, and ian . 
the testimony. taken at that time it appears that: Henderson per- 
formed his first acts of settlement on the land the latter part of 


December, 1912, and in the spring of the following year built. a cabin 


thereon. Since then he has broken. about 35 acres of land, cultivated | 


_— | jude settlement right whatever, and that his affidavit as to peteot ee 


a portion thereof, and built a fence around the claim. It further - 


-_ appears, however, that from the time of his alleged settlement on | 
- the land in December, 1912, to the date of the hearing in February, - 


1915, a period of about twenty-five months, entryman spent approxi- 


| ; that time. 


In order that’ a distant be entitled to a preference right of oaitry | 

- - reason of prior settlement, it is essential that he establish resi- © 
dence: on the land claimed, a a reasonable time from his. first. 

acts of settlement, to the exclusion of a home elsewhere, and resi- 


dence must be maintained pending the determination of an adverse 


i claim. Such residence on the part of Henderson has not been shown, ~ 
and he is not, therefore, entitled to a -Dreserence of oer by . 


reason of prior setilement. 


In view of the foregoing: it is held that Lias, by reason of Hig 7 


| séttlement on the land prior to the filing of the township plat in the 


. local office, his cultivation thereof, and continued residence thereon, | 
is entitled to.a preference right of entry. | 


The decision of the a aa 18 ARO 


a mintely thirty days | on the land, an average of but little more than — . 
one day for each month. During. all this time it appears that he _ 
lived at his father’s house, a considerable distance from the land in. == 
| controversy. It is astablished that Lias settled on the land the first _ 
_ of September, 1914, built a-cabin thereon 14 x 22 feet in size, disked — 
| 95 acres: of the broken ground, and. sowed 18-acres thereof to wheat . - 
_ .° and that he has continuously. maintained residence on the land since 


~- 
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LIAS v. HENDERSON. 


| “Motion for rehearing of departmental secon: of i anuary 31, 


1916, 44 L. D,, 542, denied by First Assistant er J ones, et 
| April 4,1916.. , | ‘ 


- RECLAMATION—ACT MARCH 4, 1915—CREDIT FOR wee | 
“RIGHT PAYMENTS. ar 


| _ Iysrevertons. 


| Deparrmenr. OF THE ‘Lyrertor,: 
3 RECLAMATION SERVICE, 
| | | | Washington, ee 10, 1916. 
The ee or THE INTERIOR. | | 
. Sr: The act of March 4, 1915— (38 ‘Stat., 1215), provides that. 
| where it has been detormined: that the land embraced 3 In an entry or 
_all thereof in excess of 20 acres is not or will not be irrigable under 
the project, the entryman may in lieu thereof select and make entry 
for another farm unit under the project and on the new entry shall be | 


3 given credit for time of bona fide residence maintained on the origi- 


nal entry. | 
The rechaistion extension act (38 Stat., 686) provides i in geetien 1 

that “ any person who hereafter makes entry . . . shall at the 

time of making . . . entry ..... pay into the reclamation fund 

five per centum of the construction charge fixed for his land as an 

initial instalment, "ete. : 

- Cases have arisen where the ena antes was nade prior to the 

passage of the extension act. and the entryman has paid into the. | 

reclamation fund one or more payments on account of the construc- — 

_ tion charge, which payments exceed the amount of the initial pay- 

~ ment required under the.exterision act supra. | | 

In view of the language of the extension act requiring asicit to 

_ be made into the reclamation fund at time of entry the question has. 


* arisen whether the homesteader, on relinquishing his original entry — 


and making a new entry in lieu Hhereot under the said act of March - 

4, 1915, is entitled to credits for his payments made on account of. 

, ihe eonsteuceion charge on his original entry. It is to be observed 
that the act of March 4, 1915, under which the new entry-is made is 

remedial in nature; that the entryman has made payments for the 


eae construction shane which..it has been determined can do him no . _ 
good as his original entry is not irrigable under the project. A - 


>: manifest injustice would be done in such cases if the entryman — 
should not get credit for these payments on his new entry. It may _ 
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ee Ke ree sd that os payment” does not in all cases mean n payment oo | 


_. in cash and it is the view of the Commission that in the cases in 
~~ question “ payment” may be considered as having been made under 


the extension act by a transfer of credits. 
Further, by paragraph 94, page 40, of the eelntns ca? ae 7 
approved February 6, 1918, as amended to September 6, 1918 [42 


ais, D., 349, 386], it is provided that an entryman may relinquish his 


| entry and assign his credits for payments made by him on account 

of the water right and that the assignee upon making entry under — 
the conditions specified in that paragraph recelve credit: for these . 

_ payments on his water right application. 


This condition and ‘procedure has’ become widely known on ical - 


_ projects: and has been followed in numerous cases prior to the pas- 
gage of the reclamation extension -act.. The question how arises 
_ whether the said provision of the extension act requiring at time of 
entry payment into the reclamation fund of five per centum of the 
charge fixed for the land operates to prohibit the assignment of 
credits heretofore allowed under the departmental ruling as Set forth 
in said paragraph 94 of the reclamation circular. — is 
_ The reclamation act of June 17, 1902 (32. Stat., 888), section 4, 
requires the charges to be determined with @ view to returning to the 
reclamation fund the estimated cost of construction of the. project 
“and shall be apportioned equitably.” Thus is evidenced an intent of 
Congress that the United States shall not. make a profit but simply - 
receive a return of the cost and that this return shall be equitably | 
apportioned. ee: | 
~ In both these cases the return has belt in ee made. To exact a 
repayment. would be exacting a double return as to the lands in 
question in the one case, and as to the individual in the other. 


It is thought, construing the above provision of the extension act 
"with the original teclamation act, that the payment referred toin the 


former can justly be held to be a payment either in cash or by credits _ 
“on account of payments. previously made, that such a construction — 
would be equitable and just, without Cone violence to the language 
of the extension act. : : | 


| Rucoschmnparions. 


_ It is therefore recommended that this office be authorized to accept 
water right applications i in all cases of new entries made under the - 
said act of March 4, 1915, allowing the entryman credit for his pay- 
ments under the extension act to the amount toe which he is justly 


- entitled by’ reason of payments made- on his original water right | | 
7 jaeerns | : : | 
| 4631 "vor 441585 
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Ibis | further essoninaended chee in cases. ‘of. Kegon erie me 
_ paragraph 94 of the reclamation circular, this office be authorized to 
accept water right applications under the extension act, allowing 
the assignee credit upon his water right payments under the exten- 
sion act to the amount of the credits assigned to him, as provided. ; in 
said paragraph 94, 3 | 
Respectfully, - oe ee 
7 > e . Wi R. Kone, 
: ‘ —_ | Acting Mirector. 
 Teecoamneniintiony approved December 20, 1915: 
Anprizus A. J ONES, 
Pars Assistant Secretary. 


i 


"PATENTS—DEFECTIVE RECORDS—SIGNATURES OF PROPER 
OFFICERS. | 7 


: CrrcuLar. 
os [No, 457.1 
| DeparrMent OF THE Lyrerror, se 


 Generan Lanp Orricr, 
‘Wasntngton, D.C., February 2, 1916. 


_ The act of. May 10, 1800 (2 Stat., 73), which authorized the Presi- _ 
dent of the United States to issue patents for public.lands, provided — 
‘that said patents should be countersigned by the Secretary of State _ 
and recorded in books kept in his office. This record consists of a 
copy of the entire patent, including the signatures of the officials 
who. signed the original. : 
- The act of April 25, 1812 (2 Stat., 716), provided (ese: 8) that: 
' land patents should be ‘signed by the President of the United States — 


and countersigned by the Commissioner of the General Land Office. : - 


- The acts of July 4, 1836 (5 Stat., 107), and March 3, 1841 (id., 
_ 416), authorized the President to appoint a secretary fo sion his. 

- name to land patents, and designated the recorder of the General 
Land Office to countersign them and affix the seal. 


In recording many of the patents issued in the early years it was 
the practice, for some reason not now evident, either to omit alto- 


gether from such record the names of the officers whose duty it was 


. to sign and countersign the patents, or to insert merely their initials. 


In some cases the name or initials of but one of the officers appen 
in the patent record. | | 
March 3, 1843 (5 Stat., 627 ), ‘Congress vaeed an act providing 
ihiat literal exemplifications of patent records which did not contain © 

: the full names of the peor: officers should be held. to be of me same 
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a alidity as ‘iouph the names of said Siicials had bash fully inserted | 


in the record. It was the understanding of this office that the pas- oo 


gage of this act cured these defective records, so far as their valueas _ 


. evidence. was concerned, until the United States Supreme Court 


_ rendered its decision in the case of MeGarrahan ». Mining Company | 
(96 U. 8., 316), at the October term, 1877. The ue in comment- : 


o ing Upon the act of March 3, 1843, said: 


The record to prove a valid. patent must: still show that these. provisions of 


- the law were.complied with. The names need not be fully inserted in the record, 


but it must appear in some form that the names. were actually. Signed to the 


“patent when it issued.. If they are partially inserted in the record. it will. be = | 


presumed that they fully appeared in the patent, but no such presumption will 
_ be raised if. no signature is shown by the record. Here no signature does 
appear, and consequently none will be pr esumed. . | 
The principle thus announced was followed by ihe court in nu- 
merous.cases, which it is unnecessary to cite. . 
Under this decision, therefore, patent: records Sieh ies not con-. 


ae tain at least the imicels of the officers whose duty it was to sign and 


: countersign the original patent are not considered legal evidence of 
the issuance of a patent. If, however, the original patent itself was 
properly signed and couriterstencd as required by law, it, operated 


to vest in the patentee title to the land described, notwithstanding a 


the imperfect and incomplete record. 

It is now the practice of the office not e finden etied copies 
from such records unless specifically requested. to do so. Instead, 
the owner of at least a portion. of the land involved can secure the 
issuance of a perfect patent, in the name of the original patentee, | 
by filing in this office his sworn application therefor, accompanied 


-- by evidence of such ownership in the form of a certificate of the 


recorder of deeds of the county in which the land is located. In his | 
application it must be clearly shown (1) that no patent conveying — 
any portion of the land has. ever been recorded in the county in which © 


it is embraced at the date of the application, or in any county in © 
_ which it has been embraced since the date of the imperfect. patent 


record; (2) that no such patent has ever come into the possession of 


the applicant. and that he has never been advised of nor-had any 
_. information concerning: the issuance of one; (3) that he has made 


due and diligent inquiry in all places in. sphich it might be supposed 
said patent would be found, if it ever existed, and like i inquiry of all 
persons who might be supposed to have knowledge concerning such 


patent, naming and describing such persons together with. their . 
.. relation to the property, if any, in detail, without obtaining ony 

_- information concerning it. - 3 

Upon receipt of such an application and aridence: if deemed satis- > 


=o factory and all else be found regular, this office will cause a perfect. 
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patent. to be cyaubdes ais is no charge for this, and the perfect 
pee will be delivered as s requested by the applicant. — oe 
Cray TALLMAN, ¢ ommissioner. 
Saerorel: _ | 
Awprievs A. JONES, 
First Assistant Secretary. 


3 ACOB WEINBERGER.” 
Decided February + 191 6. 


_-Varentine Scrie—Unsvurveven Lanp—Rervnn or Sor. | . 

A location of Valentine scrip on unsurveyed land becomes fixed and certain 
upon identification of the selected land by survey, and thereafter the locator 
can not abandon the location and have the scrip returned to him, 


‘Sweeney, Assistant Secretary: 


Jacob Weinberger appealed trom decision of J une 24, 1915, deny- 


| ing return to him of Valentine scrip E-275, located on the unsur-- 


veyed NW. + SW. 4, Sec. 30, T. 1 N., RB. 16 E. , Denver, Colorado, on 
the ground that the application for return of the a was, not made 
before survey of the land. 7 oe * 3 

“March 14, 1910, Wenbers ger, as assignee, ‘lseated ine cee die 


scribed Vienne scrip. The land has since been surveyed and is by — 


survey filed October 15, 1913, lot 3, Sec. 27, T. 1 N., R. 154 E., G. & 
. 8. RB. M., Phoenix, Arizona, laid district: 


The appeal cites instructions of June 17, 1874 a ©. -L. L. , 806), | 


which provide that: 


After a piece of the said serip shall have ae filed. upon an Gnaneveved ict. | 


| you will in no event allow the party to amend the description or diagranr, or to 
reclaim the scrip without express instr uctions from this office. 


~The brief then states that: 


The tract actually selected and intended to be described 4 in the application to 
‘locate said scrip filed in 1910, was what, when surveyed, turned out to be lot 38 


of section 27, T. 1 N., BR. 15 oe) Hi. 3 but. it was erroneously described in the appli- . 


cation as the NW. 4 of SW. ¥4 of Sec, 30, 'T.1N., R. 16 B—a tract some three 
miles away from the one actually intended to be located. 


Grant that thisisso. A description of unsurveyed ind is In every — 


case only the presumption of one who makes the location that, on sur- 


vey, it will have such a description. The description is necessarily : 


uncertain, resting on the contingency of a future survey. What is 


selected or located by the scrip is a certain tract on. the face of the 
earth, and one making it has the right to adjust. it to the description 
which, on survey, Is found to be appropriate to the tract actually “ 


located. 
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“When Weinberger. found that the description i in his iecions by an. 
irregularity of survey, was inappropriate to and did not describe the 
land as identified by the survey his remedy was to apply to the Com-_ 
_ missioner of the General Land Office for amendment of the descrip-_ 
tion. It is conceded that the land located with the scrip can be iden- 


es tified ; in fact, claimant assumes to identify it. 


The claimant relies upon the decision in Henry A. eine (15— 
L. D., 170), wherein Valentine scrip was permitted. to be withdrawn 
after Tosation. In that case, after the location of a piece of Valen- 
tine scrip. on unsurveyed land; the applicant sought to withdraw — 
| before any survey was made anid the Department noted that it. might 
. be an indefinite time before the Government would survey such land. 
The inchoate claim obtained by ‘such location was compared to a 
settlement on public lands which the settler might abandon and, by 
parity of reasoning, the scrip locator was allowed to abandon and 
~ reclaim his scrip. The facts were not appropriate to the present — 
— ease. ‘The land had been surveyed. before any application to recall 
the scrip. In Frank Burns (10 L. D. , 865) there was a location of. 
Valentine scrip on unsurveyed tide. ined. near Seattle, which was 
. rejected because the land was not subject to private appropriation. 
It was held that the location of Valentine scrip on unsurveyed lands 
confers only a preference right to perfect the location after survey — 
as against all others except the United States, though the United 

States had full power and authority to dispose of it as in that case 
was done by admission of the State of Washington. In that case the: | 

Department. held: | | 


The instructions lesned by the General Land Office to the register and re- : 


| ceiver: relative to the location of this scrip, directs them to. issue a receipt for 


’. the serip,; when application is made to locate it. upon unsurveyed land, and 


that when the land is afterwards surveyed. and the scrip has been adjusted to. 
the survey, duplicate certificates. of location: shall- be issued for the location. 
The location is. thus consummated, and the land is from that moment segre- 
gated and has all the force and- effect of an. entry. But, until. the land has 
been surveyed and the scrip adjusted to the survey, the right acquired by the 


_ application is a mere inchoate right, which is paramount to the rights of all 
~ others who have not an equal or super ior claim to the land, but ig not neces- 


. Sar ily a valid claim against the United States. . 
In this case Weinberger held his preference ae to make saat of 


: this tract until after it was surveyed. He thus acquired a right above 
all others who had not a right prior to the initiation of his own. It. 


is not consonant with public policy to allow one seeking: to. appro- ee | 
priate public lands to play fast and loose, holding land from. appro- 


priation of others so long as it suits his convenience and ee to 
recover what he had. pledged as its price. | 

“Had Weinberger sought to recall his scrip before survey “was 
made, under the decision first cited, Henry A. Bruns, supra, he men ; 


550 —s DECISIONS RELATING TO THE PUBLIC LANDS. - 


have done so, but the survey having been made and the land being: 
identified, the rights between himself and the Government and third - 
_ parties became fixed. The only right which remained to him was 
' to have the description. in his location corrected to describe the tract 
: Intended to be taken. | _ | | 
‘The decision ‘is affirmed. 
- JOHN LAWRENCE KAIN. 
Decided February 12, 1916, 
a Naitrowar. Ona LANDS—Acr oF JuNE 11, 1906. ? - 
Land within a. national forest restored to entry, upon sopitcntiony: “under the’ 
act of June 11, 1906, is not subject to entry under that act where subse- 


| quently eliminated from the national forest by executive ogee but 
oe ee thereof can only be made under the general public land laws. . 


a 


JONES, Fi iyst Assistant Scoretary: 

Jane 9, 1915, John Lawrence Kain made banish eg 0437 6 
for a tract of 99 .26 acres, described by metes and bounds within Sec. 
25, T..15'S., R. 35 E., M. D. M., Independence, California, land dis- 
‘trict, the tract i in question having been restored July 15, 1911, under 
the act of June 11, 1906 (34 Stat.. , 233), ape the application of one 
Ruperto Carrasco. | 
It appears.that the lands in question 7 were ‘formerly within the 
‘limits of the Kern National Forest, but were eliminated from such 
forest limits by Presidential Prodlamation of November 23,' 1914, 
the unappropriated lands having become subject to cettlemert : 
January 18, 1915, and such as were unappropriated and surveyed 
became subject to “entry, filing, or selection February 15, 1915, under 2 

the general public land laws. 
November 15, 1915, the Commissioner of the. General Land Office 
| held the entry of Kain: for cancellation as follows :: 


Since the lands in question were no longer. a part of, or within. the limits of, . 


a National forest, at the date of the filing of Kain’s application, the allowance a 


thereof was erroneous inasmuch as entry’ can: now be made only under the .. 
| regular homestead laws after the extension of the regular system of surveys — 

over the lands. It is also stated in connection herewith that all lands in Sec. 
25, together with other lands within one-fourth mile of Lone Pine Creek, were 
withdrawn by Executive Order of August 18, 1914, as a part of power site , 
- reserve No. 448. If the: tract in question is within such quarter mile limit, 
the entry could not be allowed for that reason. 

You will notify the entryman that he is allowed thirty days. from notice 
hereof in which to appeal to the Secretary of the Interior, and that upon his 
failure to take. such action, his entry, which is hereby held for cancellation, — 


-- will be finally canceled and the case closed without further notice to him. In | . Fs 


_ the event of the cancellation of his entry, it will be without prejudice to his: 
settlement right and to his right to make valid entry. thereof. after the lands 


z Shall have heen regularly surveyed. 
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Te this decision the entryman has appealed to the Department | 
_ The record has been examined and it is found that the Commis- 
sioner in his: decision made a part hereof by. quotation has correctly 
disposed of the case and given to the entryman all information 
needed to enable him to protect his settlement right. No action 
more favorable to appellant i is possible under the statutes applicable 

to the case. 7 is 
The decision n appealed from is affirmed. 


eet 


| PARAGRAPH 19 oF TIMBER AND ) STONE REGULATIONS AMENDED, 
Lysreucrions. 


Dep sinew or THE INTERIOR, . 
| | Washington, February 19, 1916. 
| The suite OF THE 2 GENERAL Lanp OFricer. 
‘Dear Mr. Commisstoner: By departmental decision. of Ja anuary 
29, 1916, in the case of Frank O. Horton [44 L. D.,-539], you were 
divested to consider the advisability of amending paraerach: 19 of 
regulations. under the timber and stone law (48 L. D., 37), to provide 
for notice to the applicant of his rights under aiid section where -. 
appraisement of the property is not made within nine months from. 
date of the application to purchase, and to communicate your recom- 
mendation thereon. The Department i is in receipt of your letter of 
the 11th instant suggesting t that said. pee be amended to read 
as follows: : | 

19. Unless the land. department, as hereinbefore provided, or otherwise, as 
directed by the Secretary. of the Interior, shall appraise any land applied for 
under these regulations within nine months from the date of filing of such 
application, the applicant. may, at. any time thereafter not later than. thirty - 


days from service of notice of such failure. to appraise, deposit the amount, 
not less than $2.50 per acre, specified in his application as the reasonable value . 


of the land and the timber thereon, with the receiver, provided no appraise-~ | 


- ment shall have been filed prior to such deposit, and thereupon will be allowed 
to: proceed with his application - to. purchase as though the. appraisement had 
been regular ly made. Where appraisement is not made within nine months, 
. as herein provided, the register and. receiver will promptly so notify the appli- 
cant by. registered mail and of his rights hereunder. The failure of the ap-~ 
plicant: to make the required. deposit within the time. allowed will terminate 
his rights: without further notice. 


Tt is ordered that said paragon ig and the s same is hereby so : 
amended. _ 
_ Very braly, yours, oa 7) aa 
Anprieus A. JonES, © 
First Assistant Secretary. 
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CHIPPEWA AGRICULTURAL LANDS, MINNESOTA. 

cr CIRCULAR, 

DEPARTMENT OF THE INTERIOR, © | 

_—) GENERAL Lanp OFFICE, _ : 

i» We ae | Washington, D. C., February 19, 1916. 
'. ReGistERs AND RECEIVERS, eA a e 

| _ Cass Lake, Crookston, and Duluth, Minnesota. * 


GentLEMEN: I inclose herewith Schedules I and II, containing .._ 


56,175.62 acres of Chippewa lands, ceded under the act of January 14, 
— 1889 (25 Stat., 642), which lands are to be opened to settlement. and 
_- entry, as set forth below. — rt oe ace . 
2, Schedule I contains a list of 52,360.27 acres, consisting of ‘‘cut-. — 
over” lands; of lands in Mud Lake bottom, in T. 156 N., Rs. 41 and © 
42 W., drained by the State drainage projects, and recently surveyed; 
of lands eliminated from Indian allotments, and found to be agricul- 
tural in character;.and of lands formerly classified as ‘‘pine land,” | 
and shown by recent examination to contain no timber. The lands — 
described in Schedule I are to be disposed of to actual settlers only — 
under the homestead laws, as provided in section 6 of the act of 
January 14, 1889 (25 Stat., 642), and under the laws applicable to. 
town sites, as provided in the act of February 9, 1903 (32 Stat., 820). 

— 3. Section 4 of the act of May 23, 1908 (35 Stat., 268), provides | 
that all lands in any of the Winnibigoshish, Cass Lake, Chippewas of 
the Mississippi, or Leech Lake Indian Reservations, not included in 
the national forest: created by said act, theretofore classified or desig- 
nated as agricultural lands, are declared’ to be open to homestead 
settlement; and any of said-land which has been classified as timber 
land shall be open to homestead settlement as soon and as fast as 
the timber is removed therefrom, provided that none of said lands 
shall be disposed of except on payment of one dollar and twenty-five 
cents per acre. On May 17,1910 (8 L. D., 594), the following rule 
was adopted relative to the opening of the lands in said reservations 
from which the timber has been removed, viz: 2 
5, In order to provide an orderly method by which “‘cut-over” lands in the Chip- © 
pewa of the Mississippi, Cass Lake, Leech Lake, and Winnibigoshish Indian Reserva- 
tions may be opened to settlement under the act of May 23, 1908 (35 Stat., 268), the 


- superintendent of logging, Cass Lake, Minn., will hereafter file in the district: land © 


‘office at Cass Lake, as soon as a section or sections are entirely cut over and the timber. - 
--is all removed therefrom, a notice giving a description of the subdivisions cut over, 
and from and after such filing in said office, the hour of which you will note on the 
notice, as well as on a duplicate to be forwarded to this office by the superintendent 
of logging, the lands will be subject to settlenaent, should there be no appropriation 
thereof. You will examine your records and note on the paper*filed in your office 
aay appropriation of the Taare: - You will at once post a copy of the notice in your _ 
office-and furnish a copy to the local pea ai as an item of news, but not as an 
advertisement, and to the postmaster at Cass Lake, with a request-that he post same _ 
in his office. The. lands will not be subject to entry until they are included in a 


schedule of agricultural lands, as provided in the act of January 14, 1889 (25 Stat., 642). 


No rights will be gained by settling on lands from which the timber has'nét been cut - 
- and removed: and notice has not been given in accordance with the foregoing. The 
superintendent of logging may withhold from notice as aforesaid tracts covered by 

- logging roads which are necessary to future logging operations, notifying this office 
thereoi. The superintendent of logging will ee notice to you as expeditiously a3 — 
possible after a section has been cut clean and the timber removed. ye & 
This regulation is applicable only to lands described in Schedule _ 


I and only to lands in said reservations. __ 
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4, Tn accordance with said rule, notice was given the district — 
_ . land office at Cass Lake, Minn., on January 11, 1915, at 10.30 a.m., __ 
| ey the superintendent of logging, that certain ‘“cut-over” lands in. 
the 


reservation. mentioned, were subject to settlement from the  ~— 


hour of said filing. These lands are indicated in Schedule I by the 
letter A after the section number. a: | oo 


-A further list of “cut-over”’ lands in said reservations was filed in 


the district land office at 9.30 a. m., September 27, 1915, at which © 


time they became. subject to settlement. These lands are indicated ; 


by the letter B, following the section number. oe | 
_ 5. Lands in the former Pigeon’ River, Deer Creek, Bois Fort, 
Red Lake, and White Earth Reservations are not affected by said 


act of May 23, 1908, or said rule 5, quoted above. The lands in | 
thése reservations in the Cass Lake district are indicated by the 


letter C following the section number. ‘The lands in the Crookston. : 


and Duluth districts described in this schedule are all in the reserva- — | 


tions: mentioned. These lands in Schedule I in the Cass Lake dis-. 


trict, indicated by the letter C, and those in the Crookston and Duluth — 


. districts will be subject to settlement under the. homestead laws at. 
9 o’clock a. m., on April 12, 1916. ar ee es a 

6. Schedule IT contains 3,815.35 acres of lands classified as “‘pme” ~ 

~ lands, estimated to contain 588% M feet of white pine and 6633 M feet 
-of Norway. The timber on these lands has heretofore been offered 
for sale under the act of June 27, 1902 (82 Stat., 400), and reoffered. 

- under section 27 of the act of June 25, 1910 (36 Stat., 862), and no ~ 
bids received for same. Said section 27 provides in part as follows: | 


That should there be unsold pine timber on Jands classified as “pine lands” after 
a reoffering under this act, the Secretary of the Interior is hereby authorized, if he 
deems it advisable, to open the lands on which such timber is.located to homestead . 
settlement, in accordance with the provisions of section six of said act of January: 
_ fourteenth, eighteen hundred. and eighty-nine, with the condition that the settler. . 
shall, at the time of making his original homestead entry, pay for the timber at a rate 
 -per thousand feet to be fixed by the Secretary of the Interior, which shall not be less _ 
_ than the mhinimum price provided by existing law, such payment.to be in addition _ 
to the price required by law to be paid for the land, the amount of timber to be deter- 
mined in accordance with existing Government estimates, or to be reestimated, fi 
deemed advisable by the Secretary of the Interior, in such manner as he may pre- 
_ scribe and by such agents as he may designate under the authority of the said act of 
- June twenty-seventh, nineteen hundred and two. | Se ng 8 
7, These lands have all been reestimated by the superintendent of 
logging, appointed under the act of June 27, 1902 (82 Stat., 400). _ 
_ §. The lands described in Schedule IT will be subject to settlement. _ 
under the homestead laws at 9 o’clock a. m., April 12, 1916, standard - 
time. No right to cut the pine timber on the land can. be acquired 


until after entry therefor at the district land cffice and payment nm | | 


full for the timber in accordance with the-prices.given in the schedule. 
9, All persons who go upon any. lands in the former Pigeon River, — 
Deer Creek, White Earth, Red Lake; and Bois Fort Reservations, or 


: upon any of the lands described in Schedule II, with a view to settle- 


_ ment thereon prior to the hour the lands are formally opened to set- _ 
- tlement will gain no rights thereby and preference will be given the ~ 


egal applicant, as the case may be, notwithstanding such unlawful — 


settlement. 


Aad 10. All the lands in both Schedules I and II will be subj ect to entry — . 
at the appropriate district land office at 9 o’clock a, m., on April 26, - 


7. rior legal settler after the hour fixed for the opening, or the prior — ae 
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_. fee and commissions, as w 


| 1916. All homestead applications and ReCOmP AE Le affidavits may 
_ be executed in the manner Sears by law, and with the required. 
e 


applied for is described in Schedule IT, may be filed in the proper dis- 


l as the price of the timber,if theland — 


. trict land office in person, by mail, or otherwise, within the period of 
-- twenty days prior to the date the lands become subject to entry. All 


such applications shall, with those | eae by persons present at the | 
local land ‘office at the hour the lands become subject to entry, be 


held and treated as simultaneously filed at 9 o’clock a.m., on the day | 


fixed for the opening. Applications subsequently presented will be - | 
received and noted in the order of their filing. You will carefully — 


~ compare all applications simultaneously recetved as aforesaid, and 


dispose of them in the manner eae by circular No. 324 of May © 
22, 1914, so far as applicable, bearing in mind particularly that no 
rights were gained by settling on lands in the former Red Lake, Pigeon 


River, Deer Creek, White Earth, and Bois Fort Reservations, andlands 


described in Schedule II, prior to the date fixed in these regulations 


-:. for such settlement, except as indicated in the following regulation. 


11. Notice is expressly given that the following tracts described 
in the schedules are included in homestead settlements, applica- 
tions, and entries, as indicated, which have been suspended pendin 
the opening of the lands, and no adverse rights can. be secure 
to said tracts pending the ipa of the claims of the persons 
whose names are given, viz: NW. 4 SE. 4, sec. 18, T. 148 N., R. 
37 W., covered by the homestead entry of Nils Hagen; lots 2, 3, 4, 
sec. 24, T. 144 N., R. 32 W., covered by the homestead entry and 
settlement of Fred Goulding; NW. 4 NE. 4, said sec. 24, covered by 
the homestead application of Lucy F. Taylor; E. 4 SH. ; SE. 4, sec. — 
33, T. 145 N., R.31 W., covered by the homestead application of Ole 
~ Haraldson, who alleges settlement from May 10, 1910; SE. 4 SW. 4, 
sec, 2,T. 148. N., R.38 W.; entered by Halvar Stivenson July 18, 1911; 
_N. 4 SE. 4, sec. 20, T..145 N:, R. 25 W., covered by the homestead . 
» gettlement of Leonard McDonald, alleged to have been made Sep-. 
tember 14, 1908; SW. + NW. 4, sec. 29, T. 163 N., R. 36 W., covered 
by the homestead entry of Alexander Pousep, made December 27, 
1910; lot 5, sec. 3, lot. 5, sec. 10, T. 159 N., R. 25 W., included in the | 
- homestead entry of Marion F. Smootz, made June 19, 1907, and NW. 4° 
SW. 4, sec. 25, T. 149 N., R. 38 W.,; included in the homestead entry 
_of Gust Nelson, made July 2, 1912... Action will at once be taken on | 
these claims with a view to their disposal prior.to the date of opening. 
12. Notices have been filed in the disiaiet land office at Cass 


Lake, Minn., that the following described tracts heretofore opened — | 


to settlement, as stated in the schedule, are applied for by certain © 
Indians, the allotment applications having been filed in the district 
- land.office in accordance with rule 3 of the rules adopted May 17, 
1910 @8 L. D., 594), viz: E. 4 SE. 4 NW. 4, W. 4 NW. 4 NW. 4, sec. 
~ 28, T. 142 N., R. 30 W.; SE. + NW. 4, NE. + SW. } and lot 6, sec. 6, 
T.141N., R. 30 W.; N: } NE. 4 SE. 4, sec. 1, T. 141 N., R. 31 W.;W.4 | 
Si. i NW.1,N. 4 NE. 1 SW. 4, sec. 12, T. 141 N., R. 29 W.; and 8. 4 
SE. 4 SW. 4,sec.8,T. 142 N.,R.27W. oe 
_ Any homestead applicant for said: lands must accompany the same 
with his affidavit, duly corroborated, setting forth fully the facts 
with reference to his settlement, residence, improvements, and 
cultivation of the-land. All applications for these lands will be — 


\- 
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_ forwarded to this office for instructions by special letter, making due ~ 
notation thereof on your monthly reports of applications, etc. You «=. 


will report the date notice of the application for allotment was filed 
in your office, at ~ ee oe ee 8 
13. Homestead applicants for Chippewa lands must possess the nec- _ 


- essary qualifications required in the case of ordinary homestead entries. 


_ 14, A person who has heretofore made a homestead entry may © 


make a second entry for 160 acres of these lands where the same is _ 
authorized by the laws and regulations applicable to the publiclands 


of the United States. (See the acts of September 5, 1914, 38 Stat.,. 


712; June 5, 1900, 31 Stat., 267; and May 22, 1902, 32 Stat., 203.) __ 


_ Additional homestead entries for so much land as, added to the 
quantity previously entered, shall not exceed 160 acres are provided | 


or in the acts of March 2, 1889 (25 Stat., 854), and April 28, 1904 _ “ 


~ . (83 Stat., 527). 


In the consideration of applications to make second and additional 


_ homestead entries for these 
tions issued under said acts. [om 
_ 15. Hach settler 1s required, by the act of January 14, 1889, to pay 
- for the lands settled upon the sum of $1.25 for. each acre, such pay- . 
ment to-be made in five equal annual installments. The five annual 
payments must be made atthe end of the first, second, third, fourth, 
and fifth years, respectively, from the date of the homestead entry. 
~ In entries for land in Schedule IL the timber must also be paid for 
-infull at the time of making entry,  ©= |= | | 
16. The usual fee and commissions must be paid at the time of - 
original entry and when the commutation or final payment and proof 
are made. You will not collect any payment for lands in excess of 
160 acres embraced in an entry when the original entry is allowed, 
as the payment for such excess area will be included in the whole 
amount. required to. be paid in installments. (See instructions of 
Aug. 17, 1901, 31 L. D., 72, and Sept. 6, 1901, 31 L. D., 106.). 
17. Under section 8 of the act of May 20, 1908 (35 Stat., 169), 
entrymen, for lands in the former Red Lake Reservation. will be 
required to pay 4 drainage charge of 3 cents per acre. In all entries 
made for the lands you will note on the app. ication and receipt the 
following: ‘‘Subject to act of May 20, 1908.”. (See 36 L. D., 477.) 
18. The right of commutation under section 2301, Revised Stat-. 
- utes, is extended to ceded Chippewa lands by the act of March 3, 1905 . 


ands you will be governed by the instruc- | 


(33 Stat., 1005), and in case of commutation you will require the 
entryman to pay the final homestead commissions in addition to the 


purchase price of the land, $1.25 per acre. (See.33 L. D., 551.) | 
. 19. The disposal of the following lands is subject to the right of 


the United States to construct and maintain dams for the purpose of 
- -ereating reservoirs in aid of navigation, as provided in the act of | 


June 7, 1897 (80 Stat., 67), viz: Lot 8, sec. 4, T. 145 N., R. 26 W.; | 
lot 7, sec. 28, lot 5, sec. 32, T. 142 N., R. 27 W.; lot 4, sec. 14, N. 2. 
NE. 4 NEA, W. 4 SE. 


> lot 5, SE. 4 SW. 4, sec. 27, N. 4 NW. 4 SW. 4, sec. 34, T. 143 

R. 28 W.; lot 8, sec. 31, T. 148 N., R. 28 W.; lot 2, sec..18, T. 
N.,R W.; EH. 4 SE. 4 NW. 4, sec. 3, T.141 N., R. 30 W.;. 

NW. ee 4, sec. 28, S. 4. NW. 4 SE. 4,5. 4 N. 4 NW. E 


. 29 : 
. 4 of | N. > ao, SS 
, sec. 36, T. 142 N., R. 30 W.; lot 4, sec. 7, lot 3, sec. 24, T. 146 


Ls 1 NE. 4, sec..16, E. NE. 4 NE.4, sec. 21,. 
SE. : NW. 4, sec. 22, S. 4 NE. 4 SW. 4, sec..25, T. 142 N. R. 28 


| E. } 

NE. NE. 4,8. 3 NE. 

- : 
dots 6, ie NW. é EK. 
-'T. 147'N., R. 31. W.; NE. {SE.} 4, sec. 1, T. 143 N., 
2,3, 4, NW. 


1 1 
sec. 12, SE. + 1 NE. = sec. 13, lots. 10, 12, sec. 24, T. 146 N., BR. 3 
W.; ; lots 3, 5, S. $ NE. 4, sec. 24, lot 1, sec. 25, T. 147 N., “R.382 W. 
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~ 


ON, R. 30 W.: lot 1; Sec. 9, T. 142 N., R. 31 W.; lot 9, SE.i SW. 4 
sec. 4, SW. 1 NW. 4, sec. 5, lot 6, NE. 4 SW. 4, sec. 6, NW. 4SE. 4, 

- see. 8, a 143 N., R. 31 W.; “lot 8, sec. 15, lot 3, sec, 20, S i NW. 4, 
gee. 27, NW. +} 3 SE. 4, sec. 29, lot 2, sec, 30, T, 144 N., R. 31 W.: 
. lot 2, esc. 3, . 145 .N., R. 31 W.; NE. 4 4 SE. 1, sec. 1, lot 5, S. 4 
XW. 1 SE. 4,. ee 3, lots Li 2: W. 4 sec. 4, lots 2,3, W.4 
SE. 4 t sec. 5, lot 2, ‘SE, 3 1 NW. 4 NE. 7 Sw 4, sec. 6, lot 3, E. 4 
SW. 4, sec. 7, lot 4, sec. 8 lot 2, sec. if lots 1, 2,. 4, SE. 1 SW. 4,. 
SW. 4 SE. fu 17, eee 18, W. 4 NE. 4 EK. 4 lot 3, NW 


+ SE. a, sec. 20, SW. 1-SE. ‘sec 22, lot 7, sec. Mee T. 146 oN, B | 
SW. 7 SW. 4 ‘SE. 4, sec. 19, lot 7, sec. 20,. 

. 24, lots 1, 3, 7, 9, N. 3 

2 

4 


N. L 7 
sec. 25, lots 2 Be ; SE. 4 NW. 2, W. 4 SE. 4, sec. 30, 
oa a 

4 . 


\ R. 3 
. 4,-sec. 24, T. 144 N., R. 32 W.; NE. 


aren 
A 
a 


20. The following tracts are reported to have béen sold. by Ne 
State authorities under the. act of May 20, 1908 (85 Stat., 169), 7 | 
S. 4 SW. 4, sec. 14, E. 4 SE. 4, sec. 15, qT. 153 N., R. 30 'W.: NE. Z 
NE. 1 NW. 1 SE. 3, sec. "32, 'T. 154 N. ,R. 30 W.; lot 1, NW.4NE. 3 | 
sec. 36, T. 159 N., R. 30 W.; SW. 1 SE. i , Sec. 14, EK. 1 NE. 1, sec, 21, 


pe bp 160 N., R. 30 W.; NW. 1 SE. ZB, see. 16, Tf. 152 N., R. 31 W.; 


NW. 3 NW. 1, sec. 26, NE. +SW. 3 1, NE. 4 SE. 1 sec. 30, T.. 153.N. 


- NE. i, NE. NW. 1 sec. 28 NE. 1 NE. 4 
T. 158 N., R. 32 W.5 SW. Ni. 3, NW. 2 NW. 3 
| ZSE. 2 "Sec. 16, T.159 N,, R. 32 W.; NE. 4 SE. 4, sec. 10, N. 4 NW. 4, 
SW. i NW. 1 sec. 11, T. 161 N. R. 37 W.; : lot 4, sec. 16, T. 156 N., R. 
Al Ww. The sale of these lands i is not recognized by this office. 


ft 


— 


R. 31 W.; lots 3, 4, sec. 19, lot 1, sec. 30, T. 158 N., R. 31 W.; SW. i, 
sec. 14, TT. 160 N.., R. 31 W.: ON. 4 SE. +, SW. LSE. t, sec. 2, NW. 
SW. 41, sec..10, T. ‘157 N., R. 32 W.; NE. 1 SE, 4, sec. 14, lot 4, SW. 
SE. 4 ,SeC. 24, ‘lot 1, NW. } 1 NE. + sec. 25, SE. + NE. 4, sec. 26, NW. 


: ae 
og NE 
, SE. 4 NW. 4, SE. 


fates 


Hs 
Half HBS 


fia 
a He 


Section 1 of. the act of May 20, 1908 (above cited), prowees in 


part as follows: | 


That all lands in the State of Minnesota, when aes s entry, and all entered 


-. Jands for which no final certificates have isstied, are hereby made and declared to be 


~ gubject to all of the provisions of the laws of said State relating to the drainage of | 

swamp or overflowed lands for agricultural purposes *_ # 

| The lands opened to settlement. and entry - thee iusteactions ey 
| have: never previously been subject to entry and therefore were not ~ 


subject to sale under the law cited. 


21. The following tracts are to be disposed of subject: to ‘the ease- 


~ mentsmentioned, viz: W. 4 NE. 4,sec. 14, NE.4SE.4,8.4SE.4,sec.15, | 
T. 63 .N., R. 5. B.. , public highway under the act of March aH 1901 - 


(31 Stat., 1084); N. FSW. 4 , sec. 9, T. 65 N., R. 23 W., telephone line of — 


| ‘the Forest. Service; “lot i, yn 9, T. 142 N.., R. 31- W.; lot 3, sec. 20, 


NW.4SE.4 sec. 29,T. 144 N., R.31 W.: -SE.iNW.2 sec. 1, T. 160 N., 


RB. 32 W., right of way of the St. Paul, Minneapolis & Manitoba a 


Railroad Co., now the Great, Northern Railway Co. | 7 | 
22. The NW. 4 NW. i, sec. 26, T: 62 N., R. 25. W., ‘was opened to 
a settlement and antsy bye circular of ey 10, 1910, » but was withdrawn : 
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amie 13, 1910, en of the fact. that lumber camps were eta 


thereon. ‘There being no longer need of such reservation, the lands ~ 


will be subject to settlement and entry. on the same. date as other a 


-. Jands in said reservation. 


. 23. There are included i in the schedule 4 929. 64 acres in Mud Lake 7 


bottom, located. in T. 156 N., Rs. 41 and 42 W. These lands were 


| surveyed. for disposal under said act of J anuary 14, 1889, for the 
benefit of the Chippewa Indians, pursuant to the opinion. of the | 
Attorney-General of June 19, 1912 (29 Op., 455), and. ee accordance 


with the opinion of the Attorney. General of Februa , 1915, set- _ A 


_tlers and entrymen for these lands are warned that t a is a possi- | 


bility of litigation with the patentees of lands surrounding: said lake 
' bottom, claiming as riparian owners. _ 
24. Notice is hereby expressly given that there are loggins roads 


across many of the tracts described in the schedule. Said logging 
_ roads have been used-by the purchasers of Chippewa pine timber for - 
several years, and the present prospect is that some of these said roads _ 
will continue to be used by said purchasers for several years longer, — 
25. Notices for publication, as required by said section 6 of the 
act of January 14, 1889, have been forwarded to the newspapers in 
which they are to ‘be published. You will at a copy of said notice . 
im pie oflice, 
: pa respectfully, | | | 
Ca ie - 
| Commasstoner. 
Approved February 19, 1916, | 
—Anprieus A. a ONES, 
_ frst Assistant S ecretary. 


SCHEDULE [AGRICULTURAL LANDS. | 
List of eeded Chippewa “cut-over” and Agdoulinitel jana mrs 7 


| apa eit preceded. by letter A after the section number were — 3 


opened to settlement at 10.30 a. m., on January 11, 1915; the de- 


-_- scriptions preceded by. letter B after the section number were opened 


to settlement at 9 o’clock a. m., September 27, 1915, and the descrip- 
~ tions. preceded by letter C will ‘be subject: to settlement on. April12,. 
1916, at 9 o’clock a. m., standard time. . All the lands will be subject a 


. to o entry at 9.0 ‘clock a. m., standard time, on April 26, 1916. 


IN THE ‘CASS: LAKE rea DISTRICT. . 


| T. 62N: R25 W.: | ; —— ~  Aeres, 
Be c. 10, lots 1, 2, 3, 4, 5, 6, SW., W. 4SE. nen ae eee mone Asti ete | 528.91 
Sec. 2G, lots 1, 2:3,4, NE. 49W. 4 i ‘s. BSW 6 ay OMe ke oan ce mece cues: 481, 44 
~~ Sec. 3 C, lot 1, ‘SW. + ‘SE. bee WERE Midiaetere coi... 836.14 
a Sec.'8 C, NE. 28 NW. 4, Sw, 4, lots 1, 2, W. 4 8E. 4 aie eee iS sekananes (080.00: 
‘Sec. 16, all...-.-.-----.-- eee he eee ne eecceceeeeecesees 640.00 | 
Sec 17 all... saaete oneloese eee ers ee watered Conca kee .-- 640.00 
pecs La CAM se eee alte euee te SO wanaiaauaten pawns betas Le 640. 00 
Sec. 20 C, NE. + NE. 4, N.4 NW. 4, SE. 2 NW. 4, SW. $....22200-221--- 320. 00 
Nec. 210, N. 4 NE. 4, SE. 4 NE. 4, NW. 4 NW. 4, NE. 4 SE. 4......-.. 200. 00 
Sec. 22 C, NE. 4, NW. 4, W. 48W. 4, E.48E. 4.......2.02.-5.......... 480.00 
Sec. 27.C, E. 4 NE. 4,8. 35W. 4, NE. 485. 4,58. 45E. 4..-2-...2.222- 280. 00 
eG. 28 0. W ec W doe @ es ook ca tw hn ew wide eeenann shabineues 160. 00 
Nec. 29 C, 8.4 8W. 4, NE. 4 SE. 4,8. 48E.4.........08-002 eee eee eee, 200. 00 
Nec. 32 C, NE. 4, NW. 4, NE. 4 SE. 4, lot 4.000.002 ee eee 389. 56 
Nec. 33 C, lots 1, 2, 3,4, NE. 4; NE.4 NW. 4, NE.1SW. 4, N.48E.4.... 451.04 
Nec. 34 C, NE. 4, NW. 4, N. 45W.-4, N. £8E. 4, lotg.1, 2,3, 4...22...-- 635. 60 
Sec, 35 C, lots 1, 3, W. 4 NW. 4, NW. 4S5W. 4, NE. ESE. 4.0.0... 0.. 60 248. 70 


d08 DECISIONS RELATING TO THE PUBLIC LANDS. 


T. 145 N., BR. 25 W.: 
CCl SAO Wash Wig Sasueee cet o RG Setanta at Loe Pe cet See ae i heen 
Can. ASIN Wat N Big ee Sa Soh Jad ce amo ce ce toub eso ss 
NOC 14 AOb Gs ex ctiei st caste merece es oscmekteeetaoe ms ees ea eet 
eC BOA Nye lis eos ctw eee Sod aa ewes wecetens cuee ade 
146 N., R. 25 W.:: 
eC. Ae 10 Secs cdses eset eee ee een eee eee es uete eee Oats 
Sec. 6 A, SW. 4 NE. 4, SE. iNW.i Suet pase atnters Oe deat. eee aoke 
Bee. 15 A Ola Wis Ponce he eetoreaa ernie Secon cecewe ee oea et 
SOC. 20 Ay Wisi WW aia as ace terns escles Sectaciseietecss erential. 
DEC) OS AN Wet DW od ieanne wa cnneteue skate eSeemieusieseeaeces 
T, 159 N., R. 25 W | 
DOG. Us Ob Ode cutee uete co uenek lense se nte oases tee acceee seas 
ROC LOC. TOG Hie saw acc Wrec hws we ahs rem hanya Seeiee ad ald icine Sa eare las 
T. 145-N., BR. 26 W.: 
BOC. 2 As Sa st leiieceun tac oneke GnaG eae een esee eae wanda 
MOGs OU Os sae er essectene. melee esos eee Hiern iin ootene cies 
See; 142. Wie Olly POs t close rch oie cee eeu tiicc emus e i ene 
T. 146 N., BR. 26 W.: 
pec. dB lots: 00, Unc etieee. no ooca cue tessa pecan eC esas eae 
Seer2 A. 16th O28 ic sac ool ccmde lt ert ad teases teese ase cae oe 
See: 11. BN.4 BE. dO Wed Oily eee cecece sa. hed thancae ors ote en aus 
Sec. 16 B, SW. hee 4, N. 4 SW. 4, SW. cw. 4, NW. 84 afcisinansad | 
Bees 21 Wick NW qoewsueuee melee oe Sawn ue ews er eep ee meena eee asanenniae 
T 147 N., R. 26 W.: 
Bec. Bn Wes NEP ietacocctedeouy et otees teach evle coset cmenGnones 
S60. 2 Niet Os Baitate tocar eee ea paca eG te ew auty oe eanael nese 
Secs EI Not Qe asta wae ccs wier cowie ews (suede ecoeks arenes Osseo 
Sec, 33 ALSE. +.NE. 4, NE. 45h sd... inte cc ces ee scene cece uen ds 
eesti NIG, BN We bse ee oe sts ee ene Sess see se eueteoes estes 
T. 148 N.,R.26W.: — . 
Sec. 1 B, De INOW fe co erased ree ence ounes Soo aiby Sraiee esate fe eet aerate wie eaters 
Sec, 0A, Niece NE ei Fos a cieeccle seats eneee eonueeeieandterene 
SOC. GA NOt se vsauncnnn bows aseeusadeiegecenenn Cre Sanwa tnommeaeeeeaede uous 
T. 158 N., R. 26 W.: 
Sec. 25 C, SW. 4 SW. a ee Bags cl Sache Rak Be ied uO daa Nats, ecuenan 
Sec. 20-0 oe 2 OW. fecns eset see see toa seca eatea stand eee seness - 
T. 159 N., R.. 26 W.: 
Sec. 9 0, SW. i NW. BN Wnts BW ek octane aed eaten ne eet 
See. 138 0, NWF SE t- eceud sweden seatu te mates dada accotiead be Sie wees e 
, Sec. 160, SE: 4 NE. 4, E 4 SE. 4.-.........--.22. ahah tee! gone, Mat sayate oe pees 
T. 141 N., BR. 27 W:: + ee | 
See-o- be Nee Wai I oa Sa a Signe ae eeeGet gaat ate cetediesesie:. 
Seu: 6D lot 9s. e. coke: oe eee mete ae ceesne tous eee eRe ee es 
Sec. 9-A, lot 7.........- SRG ANE EW oka downs alee muds Cease » oan 
T. 142 N., R. 27 W.: ie 
Sec, 5: As Wek SW. OW ctitewund etauitadies set saben eiindgaasiacse 
Bed SA Go BE. e OWe bcc tol ane ta yk cn arene ues oetes 
Sec. 28 A, lot 7...... SpA hee teed ng alan 2 ah teat Dearne cee eae 
See, ol AY lotsa Gac 2 pec ee ieee slice ate teeth ee tek eaaeee 
Seo; 32: Alot.5, 824 8E. bOW. 4022s oh aged ncackod tse sacc cw op aseees 
T. 148 N., R.27 W.: 
Sec. 5 A, lots 1, 2, SW. + NW. 1, SE. ed Pe ui vGamucacesiee nese ee 
Sec. 8 A, NW. i NW. eee eee eer rr ee ee re 
Sec. 16 Ay Not NW sce ck os ee ewe st oe ee eee ceases eens 
Sec. 20 BNNs Wee serene eee iene eae ieee saeco ae cstas 
T. 157 N., R. 27 W.: 
Sec. 10 ©, IG didi e cisead awe puee ean eaeuieloseseeeecenuneoon ewe ee 
T. 158 N., R. 27 W 
Bee 20: 1Ot Bi.cas cece ctw eye eoue rane oe esta ce et eee teesciesg 
“See 98 0160 Lac vases dae eeuw tens iaonie ecee ieee ede d ieee oe eeees 
Sec. 29 G, SE. 4 SE, 4... 1-22-22 oe eee ee cee eee eee eee 
T. 159 'N., R. 27 W.: 
Bec. 15 CN Bn AW os sctn net e oes bee oul th outs cw k cee es 
T. 141 N.,R.28 W.:  .- : 
* BOCLO Dy Oe Wee We etal ected wee ead eyewiacennceti ecm eeee swe 
Ba NG IN scones iat Sena ion orien uses eae casos wea 


48,30 — 
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.141N,, Re 08 We — Continued. . | ere 


-. See. 34 A, NOG AT eas iigts oie coat ans ie Pil en Bee eens. OL 
e Sec. 35 A, MOU 2 outcast center idee eo otha ws teeta meeeacenan as’ O45 coe” 
TT. 142 N., R. 28 W.: | 7 8 | | 

se Sec. 3 B, i SW. ANE aecicces se decays fees tea Serer ecNe cee 20. 00. 
Sec. 4B] ot U pesteenegeroesecnennennecvenceverienneereeseeeerss 19,12 
DOC AEA MOU A ces salad coal hese hee tase ised esabeacteee esiave-aws B0090 
Sec. 16 B, N. NE. ae 4, W. 3 SE. z NE. 4... sshescscees, 40200 
Neer 21. We Nie NE dscccccaccs vied Sie ntwas s Can dweek eowome cues 20. 00° 
Sec. 22'B, SE. iNW, ot he erred eae ae ae ere ee re oe 40.00 
BOC. 20 An ee Nori We tenement aoe Gunde ch necebemeviG dined? 2OVO0':, 
‘Sec. 31 B, N. 4 NE. 4 NE. 4, E. yw, FN, 4,N. WE 3 SE. Bees 60.00 . 
143 N., R. 28 W.: i | ee pee | Ns 
Bec, 27 BASE, LOW Mob O eee ae ect ae twe ls element 77. 25 
Sec. 34 B, N. 4 NW. t IVA coarse SSN a te Maal SBA cetats Sie nha neicaa area . 20.00 
148 N., R: 28 W.: i i eg gee 
Sec. ] A, SW. + NE. 4, SE. + NW. 4........22 0.0000. beeen cosas 80. 00 
Sec. 2 A, all fractional section except NW. + Sw. Powecsieai awe was cee 7 O00. ae 
Sec. 3 A, 8.4 NW. 4, NW. 4SW. 4, N. 4 SE. 4, SE. 4SE. $...00000002.. 240. 00 
Sec. 4 A, all frac ional section except lots A; 2,58. LSE. Poednetieens ange. APO. 06 
Sec. 11 A, NE. 7, 8.4 Nw. 4, N. SW. 4, SE. 4 5W. 4, N. $ SE. 4, SW. 
pO caret cee esos eis wwe ee ee ee 480. 00 

Sec. 12 A, NE. : Nw. 4, SE. t SE. Boece e cece eee eee eee ee eee ee eens 80. 00 
DOC. 1A A, to Wicd W oot ote cage cans nese Seer ondacedieme cia seer tcuas 40.00 © 
pecs 1A, NW PSE sd EA SW. de cose ses isn de feeewentk oidecesases 120. 00- 
eG. 16 BD 100 4ece ns cee sdacwes seas eee ee ism os a tothe cet See 16. 50 
Dec. 26 ABH. Ee SW wdc toe we ee aoa eens eet ee 40. 00 
Sec. 31 B, Oa MMAR lee eee cee ee eer ee .61. 
159 N., R. 28 W.: — es ee ree 
Sec. 7 C, lots 2, 3, SE. 4 + NW. t, NE. 4 SW. 4 Beda tehe wivelvecesel-..- 15440 
160 N., R. 28 W.: | * es | 
Sec. 25 CG, lot 4, SE LSE Eeseoticatedensnssnenl ossttento eet ay 59. 60 
141 N., R. 29 W.: ee 
D6C0 Baie & tear caat aoe etn ewe oot ou ac Ue awlesu beoeala: 40. 00 
Bec. 12.B, N. 3Nw. 1 NE. 2, W. 4SE. ane iN. INE 1SW. EW. isn. | 
BO WisPiecis scout eens ine cree Sa ee eee ee sbials letekectaee — 80.00 
Sec. 18 B, lots 2, 10, SE. DEH Sco eu ee te ee ee ee ree aes 119,75 
Sec. 23 B, SW. i NW. 4 , H.F SW, 4, Sir, i Si ee ceecaeeease 1E0000 
Sec. 26 A, Big i Saerieennenerenncensensegegnenepenen erento 73. 00 
158 N., R. 29 W.: —— eg te RS ; 
Sec. 3 C, lots 2, 3, 4 S.2.NW. 4 bh NW. OW Foc ahve eee Oho 241. 58 
Sec. 28 C, W. 4 SW. Pie nee Ce hus pet Oe ace awe ek oe ceed ee names ae dee te 80. 00 
POC 2 20 COW ge OH Si ece cee casas Monee ehe rad ewuaiidus Miner ce . 320.00 
nec. 30.0, NE. + SE. 4, 8S. $. SE. £.2..2.. 222 ec ccc ee eee cnce 120.00 
Sec.-31 C, lot 4, NW. 4 NE. 4.....------20...-. ete heat at Sa hs 84. 36 © 
‘Sec. 33 C, NE. + NE. 4.............---... Sas cs Ns rect Nae Raid .-. 40.00 
Sec. 34 0, N. } NW. 4, nee ee Sc ra Gs ce +-eeee+ 120. 00 
159 N., R. 29.W.:. a: , am 
eG. 1a Oc Wd Died on et oe were Ne oe pode nua ae ree ~ 40. 00 | 
Sec. 34 C, N. 3. NW. 4, Sw. FWY 4, NW. i SW. a S§. SW} reper --.-. 240.00 © 
160 N., R. 29 W.: | | | | 
Sec. 17 C, SW.4 NW. i. SW. +.. -------- 200.00 
Sec. 18 C, lots 3,°4; NE. 4, E. a NW. LE i8W. 4 z, “E. VaR ae ela ited 482.70... 
Secs 10 ON NU cl oe cece ee ceivtia Saccesan cee be eeteted 40, 00 
See. 20 C, W.4 NW. +... Shasta de hae ue, RO 00 

Bec. 30 C, SW. + NE. 4, SE, [NW - NE. swt Pataca neeuaiuage wales 120. 00 

Sec. 310, N.$ NE. 4, SW. 4 NE. 4 Be ieee ne 120.00 . 

.141 N.,R.30W.: 1 er oe ee ee , 

dec. 3 B, BE. 4 SE. 4 NW. 4....... Oise clue ca dc ek eee Pit se 20. 00 | 
Sec. 6 A, SW.4 NE. 4, NE. 4 SW. 4, lot 6, SE. NW. 4, 8° 2NW.¢ } SE. dee 182.06 
Sec. 12. B, N. NW. 4 SE. 4, N. 4 NE. NW. 4.200000 40.00 
142N.,R.30W.: 9. | ee a __ 

Sec. 28 B, W.4 NW. 4 NW. 4, E. SE. 4 NW. 4....0.2.0000. 000222002. 40. 00 
Sec. 36 B, 8.4 NW. + SE.4,5.¢ N. 4 NW.4SE. 4.0 eee 30. 00. 
146 N., R. 30 W.: | | | | ‘. bi 
gee, 24D lob abseil nace esac e wodeode ee uksdeee Pee oan ee OO." 
147.N., R.30 W.: | oo 

Sec. 25 B, SW. GN Wirt ikoescheciecweawrs seutatateeceaeseceueees vener 40.00 


146 N., BR. 31 W.: 
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153 N., R. 80 Wes) Actes 
Sec. 4 6, SW. 4 NW. $....000-2.20 0 eee ee eee waaseae-- 40.00 
Sec. 19 0, NE. £ SE. 4......-.2..2- Sateen Some “AUs OD 
141 N., R. 31 W.: 
DCs Aca IN Bitola ere scl cae ents si warned namigt dae scaa ne Aeon 20. 00 
T. 142 N., R. 31 W.: | 
 “S6G7-9 b> lob 1s. csicmases ceacues é 3 : 16. 75 
 T, 143 N., R. 31 W.:. | ar 
4? BOCs 4 Ae lou Oconee Wi rene tie eaten a ciet et ae hid ete hes ahale nies 92. 55 
OCC De W oa eden cates se eee needa ee iad winaatd sieenas etm 40. 00 
mec; 6 Ay Nit DW 3) 10b Once cece rev kha cutee edit Siyeaeeeaeus 82. 26 
Sec. 8 A, NW. 2 SE. 4.1.22... 22-22 eee eee e eee ete eee eee tae 40. 00 
144 N.,R.31 W.: > _ 
Sec.15.B, lot3 OW. aN Ws tices pseteacec tae Ses eiees see eecteane ewes 58. 30 
~ See, 20 Bylot Succ cscncecsses -. 27.60 
Nei) By Wo aON Wi ect otea ee cutee ini eke eee eee eee tees 40. 00 
Bod. 29 BNW 4 OR. eet cee as iene encdcebeeeiw lace etetes 40. 00 
| OC. GU by Ob do cadescudarceess Sen : : é 36. 85 
T. 145 N., R. 31 W - 
Sec. 33, E. 4 SE 4 SU, decsiacce ron diennacesean scar sendieaienese see 20. 00 


Sec. 1 B, lot 53,4, 8. LNW. LN. y SW. 4, SW. LSW, 4. 48E. 1SW.4 Bye 
Boh Hic hac ule von oi oe els cae ala WOCuue ostektns Leaders Reviaee os mwalc tal ies 6461.65 


a 
Sec. 2 A, lots 1, 2, 4, 8 "ENE. 4, N. 3 SW. 1 NW. 4, NE. + SW. 4, SW. ce | 
SW. 4, S.48E. £ SW. 4,N.4S8E. +, SE. 4 SE, 4.....00.0.--002----- 442,34. 
Sec. 3 A’ lot 5, 8.4 NW. LSE. 4, NE. 4 SE. 4,8. 48H. 4..-----00 000... 164.30. 
Sec. 4 A, lots 1, 2, 3, NW. 48W. 3, 8. 4 SW, ee ee ee Pen ere 197.95 - 
Sec, OA, 10tS 2-0, Olle pase veecha canaane tees dee bcesneee wereeeeee ete ets 281, 65 
Sec. 6 A, lots 2; 7, SE. 4 NW. 4, NE. + 8W. Ee-+- aoe rate Rueeoeocees Lon. 27 
pee. 7 A;.lots 1.0, Bot BW inceaewuctebeg etic yes dee ecccudatee aca 154. 60 
Sec. 8A, W. 4 NE. 3, lot 4, E- 3 NW.4SE. 4, E. SE : ae woe. 289.55 
Sec,.9 A. NE. 4, N. } NW. 4, SE. 4 NW- G, lots 1, 2, 3,4, B. iseey Bees. 479.5. 
Sec, 12 B, NE. 4+ NE. 4, NW. E NW. $...0. occ cece eee ee ene ee weese-e- 80.00 
Bee Pie Tob Oat ont chu amle cei et ee ee ad 5. 45 
Sec. 15 A, NE. 4, NW. 4 NW. 4,.SE. NW. 4, NW. 4 1 SW, FP ojovsessckees 200000 
Sec. 16 A, lots 1, 2, 3, 4, SE. NE. 4, SW. ¥ NW. 4, NE. + SW. i, 8.4 : 
_ SW. 4, N. SE. 4, SW. 45H. 4.....2.....2..2.. bea en tea it cee phates - 490.85 
Sec. 17 A, lots 1, 2, 4, SE. x SW. 4, Sw. 7 SE. Dos cccineret emcee daweraa's .- 209. 85 
pee 164. loted and 6.52.0 ceed cease eee me esses anes leas wwe aes 64. 92 
Sec. 20 A, W. } NE. 4, NE. £ NW. j, E. dof lot 3, NW. £8. 3 bese ee 180: 00". 
Sec. 21 A, NE. + NE. 1,8.4 NW. eee ee een ae i Pana ihe ac oats (120.00 —. 
6G. 22 BO We SE cs sce genecied Sc anhaettitcan sole tunes akeecs 240800: 3 
DOCU Ze DlOl 2 see ee aeole seta neues eee eee eee Gm eee’ 58. 00 
147 N., R. 31 W.: es | 
Sec. 19.A, lois 1, 2, 4,9, EH. 4 SW. 4, SW: 48H. 4....-202 2-22-2022. 252. 19 
Sec. 20 A. lots 1, 2, 3, 4, 7, S. 4 NE. 4, SE. 4 NW. 4.....000-...0-0000 ee 313. 93 
Sec, 24 Ai NE. 2 NE. 48.4 NE. 4, NW. E NW. $0 coe _.. 160. 00 
‘Sec, 25.A, lots 3, 7, 9......-- Cictiewn Sead saueh aie Dee awn ee eee se “78: 85 
pec. 20. By lott Noe NW. AN We teense che cab wes nieuwe oso stets .. 44. 65 
. Sec. 30 A, lots 2, 3, 4,5, SW. 4 NE. 4, SE. 4 NW. 4, E. SW. 4, W.4SE. 4. 364. 25 
Sec. 31 A, lots 1, 2, 6,7, NW. NE. 4, 8. 4 NE. 4, BE. 4 NW. 4, NE. 3 
SW. : ee ee og a al et encccccencee peecarabieitiahdcete ee Bose ie ese Sted 362. 80 
Secso2 Aa Nee N Wed SWet WN We dencatoe cs pce eece os ee aeweeeasee 120. 00 
Sec.36 A: entire seClOl ..vescscadccceewctemed sss costae teee Se ateeet oad 640. 00 
153 N., B. 31 W.: : 
mec. 300, .NE: 4 8Wo4: Ni. 4 BE. tec doet ss iewtescsendasweugs. coeses 80. 00 
Nec. 51 Clot ds. sa vace saeicce eedsieees aeceecdeeedea da eemai es sasives ses 39. 37 
143 N., R. 32 W.: care be ue 7 
“Sec. 1 A, NE. 4 SE. aaa eee eee aiid caheloiente wesc 40.00 


a 


. 144N., ‘R. 32 W.: 


“Sec. 24, lots 2, 3, 4, NW. 4. NE. 4. ee Cen ere ree 180.18 


. 146 N., R. 39 W.: | | 
Sec. LA; lots 1, 2, 6, 7, SE. 4 NE. 4, W. 4 SE. 4...--....-22.-20. 28222 . 816.17 
Sec. 12 A, lots 3, 4,5, W. ANE. +, SE. NE. 4, NE. 4S8E. 4.---...-..- . 268, 27 
Sec. 13 A, lots 1, SE: + NE. 4........-----2 aire 2 ATS. 75 


» 7, 8, 
6,7 


3 LP + Pens ee er eee os 
» Bee. 24 A. lots 2, 5, a oi eae ae ia Serie pyuseametdouchusns Oltele” : 


a m 
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a7N., R. 32. W.: | ep: | ae: eta Fs Ooo es os Ares” 
“See: 24 A, lots 3, 5, 6,7,S.4 NE. 4, N.4S5E.4,8W. 4SE, 4...2.......2. 333. 8h 
- See: 25 A. lots 1, 2,5, W. 4 NE. 4, SE. 4 NE, 4, SE. 4b... 0.000.222 885. 56 
See. 36.4. dota 1, 4, Nod NE. t).8W. ANE. 4, SH. 4222 secene sc aseeeaeeee . 352.50 
T. 150 N., R. 32 W.: oe ; a 
aeees Sec. 8.C, E. 1 NE Pee eee caew ete edageel Soest oor es ee etacues 80. 00 
~~ T. 150 .N., R. 33. W.: a 
At 4 pe@e 44-O. LOld 1. Oo, eds se ouat se ees eae ee ate e ee a ee eyes | re 
esol O VOt WG une al Boe ee ee Sacer ee 8, OO 
i, ced COT LO IOUS OO. NOs AV oa cre aus tice ae Wee eer ee eee erm ae): Sa 
os eG re Oe A, 
Beer 2L-C, lots: $y 46 wee ceses nos secs (eeu eee beh ees eee a ae 18: 4B 
-. See. 29-C, SW. 4, NW. 4 or LN, s8W Sheer cit eae a ale een ne 120.,00 
Ye. OC OO OG Ai Sao ho Sei nace um ee Sh ee ae 95 
T.U9N. R385 We 
eS" AOC e0 Oe ie WO Bos Ses wi Caeser ee eee he. eee else 40. 00 
wee, SBOE ZOO N ss Wet. Wee OW bo itck Laee eee Ree i i eaeoe 160. 00 
a 2) eC 26 OC NOG Ls oe iN sone ene hese oe teenie tele eeee ee gO. 
Pr it)., TCO, DO OS IN Wf oN Glee? ic cease iis sealed ears Guouas ever otiae 40. 00. 
oT 150'N., R. 35 Wes Pix a ee 
See. 28 O, NW. 4 SW. 4, SW. 4SE. $.- 22-220... faxcia ieee Sas tho etna 80.00 
Sec. 32 0, NW. + SW. 4, SE. 25H. 4.....--..-.2..-- fob eee eahisn gies 80. 00 
.” See. 33 C, NW. 4.NE. 4, SE. 4 NE. 4, N. NW. 4, SW. E NW. 4.000.002. 200. 00 
—T. 156 N., BR. 35 W.: ea are ee Coleg 
SOG. 1S Os, Wit OW ree woe ce en ol ee ue ee ee ee 80. 00 
WO 4 Oot ee susie eerie edt desea eee, Skate decree ees cn 160. 00 


IN THE ‘CROOKSTON LAND DISTRICT. 


7 "Al land ery in the Crookston. land district will ‘eo cubject to settlement, = : : 


on April 12, 1916, at 9 0 oo a@..TD., of standard time. 
1 | 


on le 
is 


158 N.., R.30W.: fo Toes Te oe | eh tt eee be, H 
Sec. 2, lots 3, 4, SW. NW. 3 ete berate ba po reise Rea Yac coals dl On ee 
159 N..’R. 30-W': hr eee eae , 
Sec. 36, lot 1, NW. 4NE.4 pos esos ee eee Ste ee eee peepee wees 80.70 
160 N., R 30°W.: i ae a en 7? ree oie ae 
Sec, 14, SW. 4 SE.4. Siete hac tee ce te tet eee roe 40. 00 
Dec 2, ed NBs Ais wiece siwide Games we on Pe ETS Ae EO A ee - 80. 00 
1B8N.,R.81 We | = 
Sec: 8, SE. 4 SE. tle ccccewseceeccccccecs Mia ated ae us eae a oe eta en taks 40.00 
Sec. 9, SE. + NE. 4, NE. 4 NW. 4, SE.4 85. $...00200.0200.0220 2.0.00 005- 120. 00 
Sec, 10, NE. +; NW. 4, SW. 4,:N..§ SE. F006. eect eek ee ede eceeee 560.00 
Sec. 15, SE. 4 NE. 4, N. 4 NW. 4. ....2-- See en Ae oe Si eae 120.00 
eC) 16. WSN Weds BW a OY ow Foie i we ened a ewinheneaiaiea vee ls 80. 00 
Sec.'17, NE. 4.NE. 4, N.% SE. 4, SW. 2 SE. 4... 2.25 eee cee ; neal 00 
ee 19 lots pend 4 ce ven nace estes we aes eeu eae 2. 86.10 no 
Sec, 20, NE. NE. 4,8.4NW.4,NE.1SW. 4, NW. 188] ,8.4 ,8E.J 7, ore 280, 00). (fa 
pec, 21 N Wet NW. dooce os eco 08 eae mecaiae Abs Ae ts --- 40.00 © 
pec, 20, Nee N Be dW SOB. feces totc te st wewews anon a, at teams 160.00: . 
Sec a LOC. ose ee ee SOO ESS ae oe APE es gn AR ee RO ech EO 48. 05 
160 N., R. 31 W.: 
Sec. i4, SW. i ieee tee e tomes taee Gua eee ee hea ease ne 160. 00 
161.N., R.3 EWee Hr ete, os ' a ee a an ea 
- See, 31, a gt elias lates a Bie A ila oe oe ta te eas ua etenes éeteBO. 47° . ain 
’ Sec, 33, NE. 4, E 4 NW. 4, NE. SW, é NW. 84 Re Sct aul Jace, B20. 00° 
157 N., R, 32 W.: | ea We 
Sec. 2, N. 4 SE. 7 Sw. t SE. 4 Oo oer agile sweet eee eee Ae ea seesee 120. 00 
MOCr LOgN Wier OW epoch cee ecele ies ue acy Ue oresde oortaddacceoss laeshe es 40. 00 
158.N., BR. 382 Wer ot Sa 
POG. 13.710. AON. Witt wa tee were e tude el os ee ee oe eu. 80. 00 
Dee. 4 IN ee Be eae oct ice te Sete oko « aes ated ae ee tees 40. 00 
Bec, 24, 10tee Wi Oe. suse usc idea oe bose t cates le eed 72.04 
.. Sec. 25, NW. 4 NE. 4, lot 1....... 2... Pierre ers eer eer oem ee 72.45 
| “Bee. 26, 8B. NEV 4. 0... lee pececeek a ee ee ueeweeeasses AOG00 | 3“) 
_ «. Sec. 28, NW. 4 NE. 4, NE. 4 NW. 4.--..2-.-.- Soe weeweeualeeeecuses —OOSOU<” 
.- Bec. 35, NE. ¢ NE. 4, SW. NE. - | etd Nahe ates | 


. 4631" —-VOL ae 
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T. 159 N., R. 32 W.: 7 3 7 oe : of ‘- a eres, 
Sec. 6, Lot 2. ion cvesseeene eteestere acne CE Sen Cr ee ee ree te 
Sec. 7, OS itis Cato cet alae nes ake oec enti e as ahead ae Sectseve teas -40. 00 
“Sec. g. NE. + SE. 4 ihe artic 5 Gees a cert tetanus Se eet 40. 00 
Bees OoN Wee OW. acest deo et ore hte eee ee eae 40. 00 
Sec.16,SW.4NE.4, NW. 4 NW. 2, SE. rhw. 48. 78H j eee ate Re 160. 00 

y.160N., R. 32 W.: eA a? 2 
Sec. 1, SW. 4 NE. 4, 58.4 NW. 4, SW. Nw. 4 7 SE. 4 eee 320. 00: 
Sec. 2, lot 4, 8. 4 NE. 4, 8. }NW. 4, N. 4 SW. 4, N 88} ee eee eae 
Sec. 3, lot 4, 8. 4 NE. 4,8. 4 NW. 4, SW. 4.-.-...- Sehwie BOZIOR as 
Bec. 4, SE.4 NE. 4, N.485W. 4, SE. £SW. $f... eee eee . 160.00 
Sec. 5, NE. 4 SE. 4, S. 4 SE. t..-.-. feat, nie ALOR eR RIE: 120. 00 
ec. G6, BBs Wit oe see tesne een tae re oe ateeatee Seeds So were Gee . 40.00 — 
Sec. 8, N. 4 NE. 4, SE. 4 NE. 4, S. 4 NW. 4, NE. Yaw. 1,E.4 SE Be - 320.00 
Sec..9, SE. 4 NW. 4, SW. 4, SE..4, NE. $..22 00 cee eee 520.00 . - 
Sec. 10, NW.4 NE: 4, NW.4 NW. 4,8. $NW. 4, NW. t8W. 48.3 $SW. te. . 280.00 — 
Sec. 11, SE. £ SE. ¥.-.....0..-- A CR a To Lecececedese 40.00 . 
Sec. 12, NE.4 NW. 4+, SW. 4 NW. 4,8. 45W. 4.2.2.2 000202 160..00 
See, 1a NE NG iis ae ha anata veel eee nea cis ener be ak ase oud 40.00 
Bee; 15, Net N Wet ihe 40s de corte tc sot aw nct i uc cae raie ss eon beeue 120. 00 
Sec. 16, N. 4 NE, t........ fe aartic a ect antenna Scie ahaa oat Ria a nova is lsh adie Ora acy phate 80. 00 - 
Sec, 17, BH. NE. 4, NE. 2 SE. fee. oe 55-08 epee figtes oe we atcia Gm Sty grace 120.00 - 
mots 2. N Wad NW ote rc secant oe ear ede ae ee oe eae -- 40.00. 
Sec. 29, NW. + NE i, NE. i NW. % 8. 3 NW] Be hh tev aia ia ate ~~ 160.00. 
Sec. 30, N. $ SE. 4-.......-2.-- oe oes mene eee eat tes seis tk come 2 OUCUO 

T. 159 N., R. 33 W.: | aaa 
Sec. 2, lot 3, 5. 4 NE. 4 SB. t NW. 3 4, N. 4 SE. 4 Sere wdy av.cle Caeumws Cont 240. 45 

T. 160 N., R. 33 We: esis 
Sec. 16, NW. 4 SW. bills. Darcie Uae eR etn eee ee Saee aleials 40. 00. 
Sec. 17, NE. 45H. 4-..... PESCo econ aes oitoncse ster ota nde Sines ea ees 40. 00 
Sec, 22. NE OW 4st. fos tee ects daweteret es Seesac tual seu sceewae, 40 OD 
Sec. 25, SB. 24ND tT, NES SE ee cinss ccectamene ely tetearssssese cua ses 80. 00 

T. 162 N., R..33 W.: ; _ 

Been AN We Ob ote os eee aw oles aoe eek Saw ee de te Sawa esse 40. 00 
T. 163 N., R. 33 W.: | 
Sec. 19, SE. } SW eae he ha 40. 00 
TL157N., BR. 34We: et a areal yD) ees 
bf: ERs 15, ue 1 NE. } ty: > NW. NW Eeeegcestceees So scene eee beawee wees 80.00 
T. 158 N., R. 34 W.: | Sine i rn | 
/ "See, 15, Sw. NW. bevetenet Sains Soucek eesess seeds cies ersten ee -~- 40.00: — 
| Sec. 16, SE. 4 NE. 4-....--- Dea eeacee dice Re ee eo re eee 40. 00° 
TN, R. 34 W.: eas i ee | | 
oe Race, Gb e Bl oust dares Sth aes iit outs at Lecececee 40.00 
. Sec. 3, lots 2, 3, 4, SW. iN. 4.8, pw. ce NWLi 4. Sit, 4. mee ass 281.95 © 
Y Bec: 10, Ses OW 45. Bcd Ole ton cos iuieeas bio eecuede se sut'ees st euSeexe-’ 160,00 
Sec. 11, W. 4 NE. 4, E. 4 NW. 4, SW. ty Ww. 4: SE. 4$...... iaecee: ee 400.00 
Sec. 14. Sud NW ot OW. te vcucee suse ieee kes cse sirceenseeas seen es «ee 240. 00 
Sec. 15, NE. 1, NW. 4,.E. 4 SW. 4,N.4SE. 4, SW. ‘i BE. 4. Senne: 820. 00: 
Sec. 16, NE. 4 NE. 4,8. 4. NE. 4, NW. 4, NW.4SW. 4........ peeenetes 820. 00 

T4160 N..R.34We es gee a | 
Sec 25, OWet b Weds hc cuivas sole meeen geen eet aeer ees eeekeweiee: 40. 00 
Sec. 27, NE. 1. NE. 4.-........- ie iduesuwtee teh eek bees ensue Das cieseee 40: 00 
Secs al, PU nO Wi ao vas wanes Oens cet ee emeee scene ee tereeene tas 40. 00 
Sec. 32, SE. 4 NE. 4, SE. 4.-.... ecunaie Meee eeoee ee ueesosasuceesee 200. 00 
Sec. 33, W. 4 SW. 4, HE. 4 SE. i.e eee aanenten cen os Gee oe ae cas 160. 00 
Sec. 34, N. 4 NE.4, N. + NW. 4, SW. ; NW. 4 ay: NE! 4 Sw. % g, j SW. 4; 
TN, 4° BE, 478 We st SE. tec ccss seek eeccceutecws poe cicwrarnieie aaa Wstale ies 440.00 

T, 163 N., R..34 W.: a a. | ee 204 
Sec. 24, SE. $ NE. 4, SE. 4 NW. 4.22.2 o rece etl b ace enetenee 80. 00. 

See, 25. Sh.4 NES, NB SEe Aseces oocdee Seika woven Sec ase eee, 80. 00 — 

FT.159N.,R. 35 We: eee. | ae 
See: 1, Shit BW sock. oe wioew ste Ohseo Moen ea sheen eee ee ees aeeee 40, 00- 
Sec. 17, NE it OW otescedincleneeteets saceeus sede tess. caresses dew sd 40.00 
Sao, 200 Nis bOW oss ccdaneas ton Pe See tescedesbcrade ts erseeeweeeseoese 40: 00 
Sec. 31; 8: ¥ NE. 4, N. 4 SEL 40. cee cee cee eee db pe cconscoence 160. 00 
Sec. 32, SW. F NW. £, NW. E SW. £2... 22 eee cen cee ee ew eteecnene ~ 80. 00 
Sec. 34, NE. 4 NE, 4.2.2..20 2.2 o cee e cee cece eee e neem enc een en sees, 40. 00 
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. 160 N., R. 35: W.: gee “Ae asi = se Mores. i 
See. 1 I Ee oer chesney me Cr Peres ee et S10:26° 6 aS A 
3 ‘See. 2; lot 1,8. 4 NE. 4 t, SE. 3 LNW. 4, N. 3 SW ¢.. Senet Seeseeewdieeteomnue eo 
Ps See. 16, W.. 4 SW. Me ad cae eter ie en ice et ye Aetdcetcsteese “OOOO m- ~% 
. See. 17, NE. + SW. 4, N. 5 SE. 4.2... owed eee eee ere rewewenes 120.00. * 2, 
Sec. 20, Hi evens ceases aw awed eee cease ewes aida Maro Merstciaces JO0C00: 
Sec, 28, NW. 4 NW. 6 
‘Sec. 29, N. 4 NE, Sa een Cae 80.00 .. 
| See 80, lot 2, SW. 4NE. 1, SE. i NW. ole 48E. 4 cats ae Ldewdtuwaeeen lot oe “— 
T. 148 'N:, R.36W.: 3 ee ee 2 
ae See. 9, ‘(2 2. eee pe eat eee ete ete ee Sune ee uueeee 45 
Sec. 14, NW. 1-NE. 4, SE. 4 NW. 4. 0.2 ee lec ee 80. 00 
» dher. 04; SW. IN Woe, seein osc adct oe wh esac eaedeuseeee 40..00 
JTL149N.,R.36W.: 0 0 
~~ Bee. 38, N. ASE. 4...... ir Ee etd ers eh ee A eee es 80. 00 
* FS6e AG. lob Wed NN Wiki cocct sac ances eee oe at 79.85 
SP AROCe Doe lus OW Bekaes Site cat etl oat eG ane oun Beas hale oka 40. 00 
~ EDO IN eG Wat 8: sae gk ae Pek 8 Ge a cet PS OES oe ae 
sy # URGGi OG, HOG Dewees terews Cue ecoe ede y it obecus ese eeeeauterd Seewnnes OF40.. 
—'T. 156 N. ,R.3 6W.e: | | te A We eee Ge ea Oe ee 
— . See 1 ne DO yA awe tne cdots saad. aawew cl cwingt ieee eaeee eae ss 67. 06 
T. 158 N., RB. 36 W:: 
a, SPOCE Ae Wind Os dubiaisie dee wedg seu acct kala aa. a eieciwanah wea paeen Aoaoees 40. 00 
BEC. Datos ele bose era Radek mewecee ou dianes ee heehee 40. 00 
Sec. 8, NE. + NE. 4......--. RESON SA AOE Re OT pide e ta diued 40. 00 
Sec. 9, NW.4 NW. f...... Mi anak ae (a ee 40. 00 
T. 159 N., R. 36.W.:: oe pee 
eG. Ul IN W 84D We ete, cad ancnnwe wid eee tie ee ce dias ku oeueuues . 40..00 
Bees 10; lots Sond Frc iecwceuiat oie oe ue ache amiace eu ecae es saeee 78.28 
“pee. 30;.8. 4 NE 4d, BEOt NW. 4 Se ks oo euudaosweued voases 120, 00 
T.163.N., R. 86 W.: | oo 
fw tn COLO a W aN W oot cde tween ieee ue ala ce eaeeetuween beaker ews 40. 00 
T. 143 N., R..37 W.: 
"See. 36, NE..4 NE. 4, sw. NW. t SE. 4 Sta ae eamesee nee te aces 240.-00 
T. 144. N., R. 37 W.: 
See. 13, NE. 4 Bs decode sb cetees coon se ates eatin tho Pe re ere 40. 00 
Sec. 16, NE. 4, 8. iW LW ee la dees os cue lis eek 24 ce oes OCU NOUS: 
Sec. 27, NE. 4 SE. 4, SE. 4+ NE. 4..... Miiete oot weal eee sacs sa teats’. ~OURCU 
Sec 28, NW. 4 Dl Pistia eecaheucecte osbaws cab «Sueded nid eure e  SUnU0. : 
T.146N., BR. 37 Wo “es _ Soe 
pee ORIN Wi Sc Wo bcdiie atin suc iueds 1a ee tie eles tk oe 40.00 
T.148N., BR. 37W.: | e, 2% ee 
“Bee, SlaNe Wak ING Pesce ees eee Secsueat Ser Daemons Sees ~ 40. 00 
T. 150 N., BR. 37 W.: «| a Ste ks ts 
Se GCs Uo te: Walt ae Wie ei ontetess uct cue ok eile sot ace oh uecete 40.00 
T. 161 N., R. 37 Wa: oo ape | “ie of he ah 
> §ee. 10, N. E. 1S.E ee aE eka er eee Piece ete tO LU Seca -.-- 40.00 
Sec. 11, N.$-N. Wl4, 8. W.4N. W. doc. eee. passauseetan esc 2 120500 
T. 149-N.,.R. 38 W.: re ee aos aus ycae 
e. omeC2o; N Wad. Wrdiw secs s toes ee eee leeks pe ee eee one ...-. 40.00 
- 'T, 160 N., R. 38 -W.: | -_ 
| Bec. 25, W.4 N.E. 4,8. W.¢N.W aaa ve pietecacs we'ses 120.00 
T..156 N., R. 41 W.: | p02 aie oe 
See. 7; lots 5, 6, 7, 8, 9, 10, E. 48. W. 8. ips can eae 385. 49 
 NOC.-G, lOtd OF O35 126. Ocitece ook ene deokee tae Waele ic eee eo cede oe 1D825L 
_. See 16, lots 4and 5............... ee Figs ato ate te Ge ocwcue: “MOTE 
—- . Sec. 17, lots 3, 4, 5, 6,7, 8, W.4N.E.4, E.4.N. W. 4, E.48. W. 4,8. E.4. 599. 86 
See. 18, lots 1, 2, 3, 4, N. EB. 4, B.4.N. W.4, E48. W.4,S.E. 4.....-. 609. 88 
Bec. 19, lots 2, 3, 4, 5, 6, 7, N, H.4, H.4N. W.4, E. $8. W. 4, N. 48. E. ae (583.53 
See. 20, lots.6, 7, 8, 9, W.4N. E. 4, NoW:. 4.200002... i eae ees ie 888.22... 
_.p eG, 21, lot 2a ces cues tes esa nes eid Seite GRC Manag Gade to cecdalee Mle aoo” 
Sa OCs O0y IOUS 1.80. a ease ta wteieceees semua tk aw aie tie Cem nats urea A8..35 
TL 16N., R. 42 W.: , te —. 
~~ See, 12, NOUS Oy sehen foe ate dooce wees axel oe al Sree ou te 130. 58 
eC, 13, lots 2,.3, 4,5, 8. $.N. E is. 3N.W. Pas E. LB. W. q- es 648, 37 
~ See. 14, NOUS 590 1 Gow set ccntuse Sine eaeec Sele ee A ee eee ek 188: 34 
LOS: 28, lots 5,, 6, Pe ons 
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2 7. 156 N., R. 42 W.—Continued: ee ‘ Acres. 
Sec. 24. all. sauna ied Was SRG ants Sees oad Mee Peedi ecg, cake Soe: 640.00 © 
Sec. 25, lots 5, 6, 7, N. E. iN. an. W.. ae SE, eee ae ee nee: eee 323, 27 


Sec. 26, Bot Boot steee et eeteceetetccencgensesensesseseceseesese 8280 7 


~ IN THE DULUTH LAND . DISTRICT, 


All lands soeied in ans Duluth: land district will be subject to settlement 7 
. - Di x Apr. De 1916, at 9 ) ‘clock a.m. of standard time. ae = 
63 | 


Sec: en a 4,5.4N, Wed: iG sac ae gabe ceeeou devas aera bya seaee se LOOKOO . 
See. 2, lots 1, re S. 5 N. EB. PSE W seuehouseas wees» 240.00 - 
| See. 3, lOt Le cteeswee eee re eer Pe eee ee ee tine emer (Ot 
-. Sec, 4, lGb Bice ticcastecenceetesetads sees Scaeke ose elds Grae leree eaten 40.00 
Sec. 8, NW. 4 NW. 4....-....- pets Sree gala tiki did ace otal are tte eae SOL OO 
Sec. 11, 8. NE. 3, SE. 4. NW. 4, E. 48W. 4, NW. 4SE, 4..002222.202.. 240. 00 
— Sec. 12, NE. 4, NW. 4 NW. 4,8. 4 NW. 4, NW. LS5SW. 420022222. 320.-00 
Bec. 14, W.4 NE. 4, N. 4 5W. 4, SH. 4....- rie araneit grintee's wl taiaai tea 320. 00 
a Sec. 15, NE.4 SW. 4, NE. +S8E.4, 8. 48H. 4.0.02..00000.0 020.2. 22.-...-. 160. 00 
Sec. 16, WA NW. 4: SE. BW, do escesn anes ds scuieesea suas elie eeietaree: Lae OO 
Sec. 21,.E. 4 NE BAO We Sire Be dace ele uuniee ae eae roe oe eustas 120. 00 
T.64N.,R.5 Hs | ian 
OC. Baya bi eo. ress eee ue et olpwamaniteeasaue eae awoke Ses oa we eee ak 40. 00 
Sec. 34, W. 4 NE. 4,5. + NW. 4,.N -Z5W. 4 bs SE 4 SE. eae te 280. 00 
OCs BOs los Hye Mere mans ee win we Sar ements Uae eo ewdumtane ae ee wes sees °40. 00 - 
Sec. 36, NE. + SW. ts S. Ae £8. 4 BE. : : ee sneer ene xeetews 200,00" 
T.63N.,R.6E.: | ee ye: ; a 
Dee. 6, Gis BONG: Oictesc sass ees cba duae Jone eens cee ue ew esa ews 75. 10 
T. 65 N., R. 21 W.: oe a. ee it 
* Sec. 28, NE. iNW 4 ee ee ee eee Crip otciet ei cies oes bateaiers -. 40.00 
Sec. 29, SW.4NE. 4, NW. TSE. IRCA eine ONT 80. 00 
T.64N., B. 23 W:: | ae a a ee as 
Sec. "21, NE. iNW. 4, W. 4 ‘SW. ; eer eae Aigee aaveetunsecse wnat Lau.0U 
Sec... 28, lot 4.......-cee- Pere eee ee pias ease care seen es aaetens ‘5. 10 
T. 65 N.. , RB. 23 W.: = ee Ee 
See. 5, lots 1, 2, 8.4 NE. 4, S. 4 NW. 4, NW. 1 SW. b NE: a be. 2. 819. 43 
- Bec. 7, lots 28,4, Bod NE. 4, BOA SE. bo. 0c. ciice cece ees deans 12. 206.68 
Sec. 8, NW. +-NE. 4, NW. 4 NW. 4, S. LNW. 4, SW. d oy Dilly Powe cbnee der 480: 00 — 
— Sec. 9, SW.4, NW.4SE.4, SE. 45 ee -..-. 240.00 
~ Bec. 10, SW. SW. 4.-..- ueae ie aaumebonin Lae atau a eae eee ere 40. 00 
| Sec. 15, N. 4 SW. 4, SE. 4 Se 4,8. 4S8E. $........4..-.. 240.00 
Sec. 16, 8. 4 NE. 4, NW. 4 NW. 4, 8. 3 NW. i N. 2 SW. a Sw. i sw. % 7 
_ N. $S8E..4, 8W. 4+ SE. 42....6...2... Pevetoelen eee bse etee eee 440500 
| Sec, 17, NE. 4, NW. 4; N. 4 8W. 4, SH.t SW. ty DO Bite kewx vale eee use’ 600. 00 
VOC, .-eelOteds 2. de Nea NE Me yen atc tata man ciiecwes atin Lad 154, 32 
‘eC. LOy 1066-3; 4 OI, els. bce splat cau mieeda cen esas ne emcnae es | 80.65. 
Sec, 20, DIES Wb ss nat eee ce gana peeked eae ole paid onan ee oO OU 
Sec, 21, N. 4 NE. 4, SW. 4 NE. 4, NE. $ NW. 4...-.-.20....222.- ‘ences 160,00) ’ 
| Sec. 22, NE. 4, E. 4 NW. 4, B.48E. 4.0.00 cee este cee sh husatnth 320. 00 
Sec..23, SW. ee 3 SW.4, W. SE. 4...-- an decree es wwweud eeesendse eOUL OO 
Sec. 26, ve 4 SW at Manoa Be da gaa ea cet eens Caen rep eevee 4000 


Bee 88 Na NW SN GBB Sees sane hae cnegt et atta 212 160. 00. 
SCHEDULE IL_PINE LANDS. | | 


_ “The following i is a list of lands classified as pine lands, all of ia: 
will be subject to settlement under. the homestead laws, on April 12, 


7 1916, at 9 o’clock a. m., standard time. The lands will ‘be subject: to 


entry. at 9 o’clock a. m., standard time, on April 26, 1916, at which 
time the timber must be paid for in full in accordance with the prices 
given opposite each description. Any person cutting the timber off — 
the inet hators payment the 

dealt alee soagedinghy. 


erefor a be acencens as a trespasser: and | Me 
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IN THE CASS LAKE LAND DISTRICT. — aa 
gp ee Ty, Bode Se one | ey Hiner 
i Be 64 N. R. 24 W.: an e Poe M feet. [~ Mfect. | a 
~ ‘See. L 1Ob 14 ste ca eatad Moe ee oes ee ae DO Ibi’ » <228 |eese saws $110. 00. 
T. 158 N., "R26 W.: pin Hae a <a (Coke a 
Sec. 25, NW EO W: Polk. esse eves moacectee| A0200' el pecs csc alls 50. 00 e 
TOC. 2G, NM Me Mea co Ca Ba tea Ss ee eae] 40,00°|: > 2k foceecln.] ©12. 50°. 
T.107N.,R.27We : - a eX aes & cH,” ae eee ay Hee 
> See. 10, lot 4...:..-.- Suse ae see eee wie| 41.85] 7. [e.c...caf 85. 00° 
— TT. 159 N., BR. 28 W.: 7 fe... |’ : - a ae aes Orig 
. - + “Bec. 26, NE. 1 SE. Desdiinnweucs esas sean] SOOO th lseeessaaye? WTO's. -<* 
oo. See. 26, NW. PE fic yece eee ee e|| A000 1 2a letewc endl > O00- ~ Wo Ul 
See. 26, SW. 45SE. 4..-..-- Ueoieoweceecee ssl! AQSOO-L” «. Ald iaweuwoe eo 
a" Sec. 26, SE. + SE. 4... 2.6.22. ee ee} 40.00 | 6 Jeet eet 80.00 | 
PUG Ne BU Waa, fie Ue ne He ee OS eS ce oe 
nd GCA OU A. cake onus eemesackswenetamesl|’ gleGO). dal? lekeiews Soh eb 00s oe 
T. 153 N:, BR. 380 W.s. 7 - ae aoe ne a eee eee 5 | : Pee ig 
i ofr BOG, WA, SW OW «deeds once aleetel testcase, 40.00 |......:. 14} 6.00 
Sec. 14, SE. SW..4-2.-2- 2-2 eee elle. . 40.00 | 4,7: 1 | . 6.50... 
> ~i@G. 10, NEW She 40.05. sets Sesisdews cee 40.00. 2)  -J fp. 14,00 > 
“aos Bec. 15, SH: 4 BE. Secs occ lest te ckee 40.00). 1 “2 2-1 13.00 
2 “SC. 20, IN We EO Ws dena eetn etn emeseaees 40.00 1 4 7.00 | 
T. I54'N., BR. 30W.: 5 5 2-8 AGS 2 lS & Rs tee 
Sec. 20; SW. 4 SW. 4.220.022 lie ef 40.00.[0 6 7 fees. eee.) 85.005 | 
= §ee82, NE. 4 NE. 4... 0. ict. ee eee ~--s.--| . 40.00. Ly pee aciesey 4. 40000 = 
» Bec. Sep NW ot OE. doe ccacc Seceec es sew sex) 40700 fececcccsl.. “450. 3.20.7 - 
'." See. 34, SE. SW. 4...2222.2.2222-.-22.----1° 40.00] 1g] 4] 9.50 - 
" T.145N.,R.3E Wes 0 se, a ae a ee — 
4, By GgOCs Oy JOU pias eat ahve aes 6 ‘awasctecel BO. 20: lo<tvess els AO. 1. 80/00" 
T.J46N., R32 Wer 0 Goede ee ee os - 
3.266, 00, 10 1 sc. whew auc werk ee anna ---| 39:75 |° , -$) 24 | 12.50 
DIb2 IN ie ok Wate as 8 ey Og eT Se ed ee ny 
note Bec. 16, NW. 4 SE. bocce ck Scwesiees scene] 40000 | Or Jecenese. 25.00 
-. Sec. 16, SE. 4 SE. 4- 2225... eee ee ee] 40000 | 4 eee 20.00 
TT. 153: N., B.3L Wer STEN, ee eat inca ne ee | 
|. Bee. 26, NW. NW. Pea ceeeeeneet cous ea) OL00H 2 VS Yas ceceee: 15200 
Sec. 32, SW. 4 NW. dennis. vostesveds weee--| 40.00) $f - SF. 450 
A Sec. 35, NE. 4 SE. 4....2....0.----.-..--.-) 406.00 |. 54] 64} 58. 58 
T. 153 N., R. 32 W.: pe. eee oo ee acd Pah SP Piet 2 
* oc? $COe 20, LO Oe. woscctes eho ee eoseiee secs) WAT De dese | oe (10200 
‘T..148 N., R. 33 Wo: fe et et  * Ee | <2 oe a a se 
.- See. 16, lop IO. Jeet ese ict ecce ees tees) CISD leceeccesl, so sh, 22700)...” 
Sec. 16, Jot. 11..... ste widcasal ote a Se esa decetnte Sie epee hOeGo |. . aa ¢ ao. 18.00  - 
T. 148 N. , BR. 35 W.: eet ke ee (i Wes wes le, ee a 
_ See. 33. SE. 2 SW. 4 Ree teen ee renee 40.00. |--...:..| © 10 | 40.00° 
T. 150 N., “R.35, Wi _ a ener os eer oS We ) er co 
* See. 31, lot 4. Rome Se Oe Thee en Pee 338.84): -21 | $1 6.88 
| IN THE CROOKSTON LAND DISTRICT. : . 
T. 168.N,, R. 33 W.: eee ft Mi feet. | Mfete | 
See. 17, LOU Lie ddwttdivonscaverrediassctot (LRI07 8: Wose sods]! 1925-00 
eer IS lot is oeectiecwien cosas asiteussa] 328,794" 6 20" fosccs.c.! = 10000 
“Bec. 20, Jot Low os wore oe een Soe ake cnet O50 P10 fens cccel ? 5000 
"GCs 20 10b oe desea li et ye ee deo! ee 3 Ae deuce 4 p00. 
pec, 20, Nota weet te the eesteee cee eee). 2 thesia eh <10500)< 
Sec. 29, lot a -43.25 }.. 20. |-.3....-| © 100.00. 
Th 157 N, Rh 34W:: | aan na tag (era = menos , 


“See. 10, NW. TSW. be Eee Lyivhesdedeestee [40.00 [40 Toei b 900;00- |. 7 
158N.,R.34W. ae a i cS eee Os 


Sec. 3, NW 1 SE. Bp ee te ae ee: 40.00 |..-.---- 2-1 10.00 
Sec.3, SW. SE. te a. 40.00 |..----.- 15 | 60.00 
Sée.8, SE. 16h te ee A000) oe cece 3 |. 12.00 
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IN THE CROOKSTON LAND DISTRICT—continued., 





| Price of - 





5 timber. 
T, 158 N.,R.34 W.—Continued. | ol ee Mes t.. | M feet. a [ 
Sec. 9, NE. 4 8E. 4.....- sb Sasa ete haat pase 40. -% -.| $35.00 
eC O,. OW. FOE yeas aes ccs eAeeeleeds | - 2 . 42.50 - 
eC. 9s: Ole # Bit Coreadcbecl ole uc ee 275. 00 © 
Sec. 10, SE. 4 SW. 4. ....---02 000 eee 40. 00 
Sec. 15, NW. # NW. 4....-2022-.--2-2--.2--- 70. 00 
Bec. 10; NBN Bde Sc etewc ae ais 80.00 
pec: 16, SE. 4 SE. Fosse ws cewtes sec eeeu ued 35. 00 
Seo. 21, NE. ANE. ee co  ewcek a ota uwee'a'e 50. 00 
T. 160 N.,R.34W.: 
Sec. 5, SE. 4 NW. 4..0.2..-.2.--- 2 -e ee we 2.00 
"SOC 0) OW > Fh coscucleetewessescees ee 8. 00- 
Sec. 5, SE. + SE. 4.......22--- 6.00 
T. 167 N., R. 34 W.: | 2 ae 
Sec. 7, NE. 4 SW. $....--- 0 ce enc eee eee ~ 15.00. 
LEC, (DLW ae lc Fo Seneca neeetintiewnces S. 20. 00 
T. 159 N., R. 35 W.: on 
See: 25 NW.4 BE. dhol eee eden 40. 00 
BOC S.-W et NM tivadneewreceneseceee eens 6. 00 
BCCeO sO Wok IN Wig esa tab sew stone uous «6.00 
NOC. S, Ole PNW. Pisces cst seco sos gens 40. 00 . 
SOC. Oy. Ne AW ton deken coca tela lwls pews 24. 00 
eG. Alot deel eas cee Cees eases 24. 00 
Sec. 4, SW. +. NE. 4...2.-0-.-0-- 22s eee eee 80. 00 
Sec. 4, SW. 4 NW. $2... 2202. eee eee ee 160. 00 
Sec. 4, SH. + NW. 4.222222 - ob ae ee ee ee eee 80. 00 
Secs 4, NWS SW s teen ceuseeewcewtine cone 120. 00 
Sec. 4, NW. 48W. 4....-.-.--2.---.-.-.2.. 20. 00 
Selon Spe GO aod Oe gemen rae ine rn Aen Peay cmos — 40.00 
Sec. 5, NW..4 SE. 4...22--5 2.202. 0c eee ee 320. 00 
mec. 188 Boa SW tas en ese Gs use w ence ‘20. 00. 
DOC. Lip Wet Ol, ges eee eek eee ee 80. 00 | 
Decc IB SEF Siete sec ee oe ec eehe a 12. 00 
Bec. 19, SW. 4. NE. $22.22 600. ee ect 4.00 
Sec. 19, SE. 4 NW. 4.222202... --- cl eee eee 16.00: 
Sec, 24. NE. 4 NE, bones ered oe eed tue 52..00 
Sec. 24° N Wit NE. pees eee ec eaetesct - 40. 00 
Sec. 24, NE. 4 NW. 42. 200..-2- 50.0. e eee + 52.00 . 
Sec, 04, OW + NE te cciws sca ceecewweesaae 100. 00 
Bec, 24, SE. 4 NE. eek. pln eecotecosetay, 100. 00 
TY, 161 N., RB. 35 W:: Aer’ a | 
Beci24, NEA NB te cateetetcceutdtedeu es 1. 33 
Bec: 24. SHet SWe teste asec ssid sues ecunel ss 1.33: 
T, 159 N., R. 36 W.: teste ih 
Sec. 36, NE. 4 SW te ccle cee eee tees sels 75. 00° 
Be. O60. /N We + Olt eect pane sek veces 175. 00 
T. 143.N., R. 37 W.: st 
SESS: ES (oe en oe ee ee ee 160. 00 
Sec. 5; SW..4 SE, fe. cc cee swell cence 25. 00 
Sec; 32, NW. + NE. f: ...-.- 2-250 1-- le. 55. 00 
MOC i ges Woe Di tienes eee us cee cecnne seen 600. 00 
eC. oo, Nit SMe doen cae deen tnen ee oes «| 300. 00. 
T. 148:'N., Ro 37 W.: 00” | 
mecy 13. NW. a Sy Feces cece ee twetenes 1. 66 © 
T. 159 N., R.387-W.: 
60; 20; O Wit NL, tie setner eine noes cceee 2.00 
T.160.N., R.37 Wi: - ae 
eC, 26) SE. FSH. Ae csrcuctieieessteeckee's 12.00 
B60. 3D, NI. + Nie te cee suis coe coe es eins 12. 00 
pee. 35; SWat ND, Ae veeeeciles seca esl. 8. 00 
T. 148 'N.; R. 38 W.: ae 
BEG. 2 NHL SW. terse agwesereunesesices = 60.00 
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ae | respectfully webortntiend that: dhe foregoing schedules of bodail: se . 
Chippewa lands, embracing lands classified as agricultural under © 





Bs : on IN THE DULUTH LAND DISTRICT. ° . . 
Bic ee ia as 7 Acres. |. htheriey Norway. eeiiter: oo 
T..65 N., R. 21 W.: Af. feet. | “M.feet. | -. 
Seo! 4. SE NW. tes. 22 di atone 40. 00 1] - 15 |. $65.00 
eo. OW PING. tose toe 40.00) 2 |...c2.../ 10.00 
sec. 16, DH. 2 'NW, 4-c0-ce ce. cte cee wots: 40. 00 8 |e 15 | 100.00 
pec LO NW do W seeks eo ceese oes nee 40.00 |.....-- wf Fb 28.06 
pec. 17; NE. 4 SE. 4202. 2.ecet ieee. 40. 00 40 |. 50 | 720.00 
Sec. 20, NE. 4 NW. 4.222200. 00022. eee ee. 40. 00 a) 25 | 180.00 
SOC. 272,106 Ge saci cvs coed ches ee ous Kajece 8. 54 VATS \ecacsceeh 136,00 
BOC. 21100 fost te a Cees eles 8. 10 1 aap Reece 280, 00 
BOCA, (OW) ste. 6 eee ee ee 7. 66 20 Vio wee cies ~-00. 00 
oo See. 29, SE. 2 ae laa ere oa eee ee 40. 00 FP lswaieavce| 1,00 
a oT, 66 Neg 2 Wit ee | = a cee. 
; Sec. 27, lot 6..-....- agin batPoceee fetid LG -i Seeern ae! ar | 2.80 
T. 64 N., B23 Wo soe geen ae ae | Be Saline «Mrs 
See. 21, NW. iNW.2 DS eoiGe wee eecmasace 40. 00 L {teeta 5, 00 
. | RECAPITULATION. ae ane 
eit S Seiedaie ae ee: | —— Acres. 
... Cass Lake distrct....-... seeeeeee ee reeaes (Sehuaind Di Weitere eSye amen 26, 744. 47 
- Crookston district... .-.- Aoi eee ek ele Be se eiteseen nee eee 19, 084. 52 
Duluth district. Soe: Peep aKa rata INR ats Uni tus ake Ramee he ik Ate ee 6, 531. 28 
Total. hs yall wee ce ehoaee haat iS ge seaman aod . 52, 360 OT 
ape Schedule I. -— ae Norway | = ; Acres 
: fee Os, "Fy , M fect. sais te hae os 
ee Lake distict - er Me cairs --c[ 94. & 674 | $788.53 | 1,,075.038 
Crookston district. ...: nea aoe | 8853] “4822 4, 148, 82 2, 878.1380 
on Darul district. ree eicve ti deer oahu semis 109° |. 1133 2 155. 80 | , 862. Begin ee 
‘Total, ie Via eaidie® eseteg es aoe 5883 : ee tg 093. 15. “3. 815.35 
Total weneage.-- 22. mechutels's Sane ret ee eee eee es es re ene rea 56, 1. 2 -. 


| Derariacent OF. THE : Interron,’ 


| GENERAL LAND * Orricn, — ee 
— February 19, 1 916. 


the act: of January. 14, 1889 (25 Stat., 642), ‘‘cut-over’’ lands sub-. 


| ject to homestead’ entry under the act of May 23, 1908 (35 Stat., 268), 
_' lands in former Mud Lake bottom, and certain lands classified as” 


- pine lands, and to be opened to homestead entry under section. 27. of - 
| the act of June 25, 1910 Ae Stat., 862), be ee me 


| Approved: 


VANDRIBUS A. Jonna, 


“Chay aeaat: 
Commissioner. 


| «Pirsi dost S ceretary. 
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SCHMIDT v. McCURDY. 
nae oa | Decided February 19, 1916. 
| Pracrice—Rute 8—PROOF OF SERVICE oF NOTICE: OF Conrust, oA 


| Upon. failure to file proof of service of notice of a contest. within: thirty aays 7 


- 


. from. the. date of such service, as required. by Rule 8 of Practice, the con- - 
test abates 4pso facto, in case no answer is filed, without: the > necessity ot 


any action by the adverse party or the local officers. ; 7 ba 


- Jonxs, First Assistant Secretary: 


7 “Henry Emil Schmidt has ee from. the aaation, of the Cou: : | 
— qmissioner of the General Land Office of. September 95, 1915, holding 
- that his contest, filed March 22, 1915, upon which: notice issued 


— June 7, 1915, against the desert. ine entry of Fred Earl McCurdy, 


: made August 22, 1918, for the NE. 4, Sec. 6, T. 28 S., R24 E., Visalia, 
: California, lead district, abated on failure to file proof of service of 


.. notice thereof upon entryman within 30 days from the date sa such - 
- gervice, no answer having been filed. — es : | 


., Personal service of notice of the above contest was ads on n entry: 


man June 29, 1915, but proof. thereof was not filed until July 30, 


-4915—more than 30 days from. the date of such service. Bale. 8. of | 


‘the Rules of. Practice. provides: 


‘Unless notice of contest. is perscule sewed within 30 dite: after issuance: ; 


of such notice and proof thereof made not later than. 30 days after such ser vice, 
or if service by publication is ordered, unless publication is commenced within 
20. days. after such order ™ and ‘proof: of publication is made not later than 20 
days. after the fourth publication, as specified in Rule: 10, the contest shall 
“abate: Provided, ‘That if the defendant. makes. answer without ‘questioning the 


- Service or the proof of service of said notice, the contest will proceed, without 


farther. requirement: in those particulars. 


- The purpose of ‘this rule is to expedite the Grd saniiaeeean 


of the public land laws relating to the initiation of contests, and to _ 


prevent delay in the prosecution thereof to the detriment of a junior : 
contestant. Under this rule, upon failure-to make proof. of service 
‘of notice of contest within the’ time specified, where no answer has_ 


| been filed, the contest abates ipso facto, without the nee ty, of any _ 


| action on the part of the adverse party, or the local officers. . 


There is no error mn. the Commissioner’s S decision and the: same is nce 


: sf afirmed. Co ere a Hg 
A: J. FOWLER, <« . 
ae - February. 24, 1916. 
. AUTHORITY or. SECRETARY TO Lease Or, AND GAS LANDS. 


a Tn, the absence of specific legislation providing therefor, the Secretary. oF fhe a 
: Interior is without authority to enter into or sae leases” cOvEEINE: Davie 


> of] and gas lands. 


_. Férst Assistant Secretary Jones ta A. J. Fowler, eg, Denver, Colo. = 
- The Department. is‘in receipt of your letter of February 9, 1916, _ 
2. directing attention to the. applications for. leases of. oil lands ee. : 


"DECISIONS RELATING TO THE PUBLIC LANDS. 569 


sited: be Paul ‘asl of Marietta, Ohio, by Jar ames H ‘Causey, | 


Denver, Colorado, and by James B, Shepard, also of Sa Colo- va 
— -rado. : mes 


‘From. the files, ae jeans of this Devatement? it appears dist Paul 


- Lovell: in the fall of 1912, executed and presented a formal applica-. a 


tion for. an oil and. gas Jease on a royalty basis covering the follow- , 
Ing described. lands situated in Natrona County, ipa namely : 
All of Sec. 14; SE: 4, Sec. 15; NE. 4, Sec. 22; SE..4 , Sec. 84; ; 


7 NE. 4and 8. 4, Sec. 33, T. 40'N., BR. 79 W., 6th P. M. ~ 
~The. form of lease sought e essentially similar to that. tisod | 


‘in connection with the leasing of the oil and ae lands belonging to 7 
certain Indians in the State of Oklahoma. | | 


About the same time there was also presented. on i henalt of J aries’ 
‘H. Causey a like application for other tracts in the above- -mentioned. 3 
township. “In your letter it is stated that James B. Shepard also 


applied for a’similar lease of other land in said township, but the 


records of this Department fail to disclose the piace of such si _ 


application. _ | 
‘It would appear: that ie: lands were oi ee by dspakt. 


‘imental order of September 27, 1909, and were included in tempo- oy 


rary petroleum withdrawal No. 5, made. in aid of proposed legisla- 
tion affecting the use and disposal of petroleum deposits on the 


‘public domain. Furthermore, the lands in question were, by Presi-'. | 


- dential order of July 2, 1910, pursuant to the act of June 25, 1910. 
(36 Stat., 847),. facladed 1 in: petroleum reserve No. 8, and were re- 
served » ae classification and in aid of. legislation affecting the | use | 
and disposal of petroleum lands. — | ‘ 
In support of the application on behalf af Mr. Paul oe your - 
firm, that of Doud & F owler, of | Denver, ‘Colorado, submitted a - 


_ brief. in which it. was contended that power and authority to lease 
- withdrawn oil lands existed in the Interior Department asa power: | 
supplemental and subordinate. to that of withdrawal. It was urged: 
~ that in order to protect. and. conserve the oil deposits. from deple-. oe 
tion by trespassers and by the operations of line wells: upon private eee 


lands, the application. for lease should be granted. 


- The question of leasing oil and gas lands and other Beet ec 2 ee 


+ ous mineral deposits upon the public domain has received —, ss 


erable study and consideration in this Department. 


-It has been. concluded that as the law. now stands theres is no au- 


: Mad thority vested in the Secretary of the Interior to enter into or make ~ 7 | : - “ 
~ leases - covering public oil and “Bas. lands. and that legislation dg 


‘necessary. 


In HL. R. bill 16136, 63d lone od Se were anbodiad a sia SS 


visions specifically authorizing the Secretary of the Interior to grant 


a 7 prospecting. pam: and leases upon oil and-gas bearing lands. Like’. ae 
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| “provisions are contained i in H. R. pill 406, 64th Conus: Ist Secoa: 
which was passed. by the House of Representatives on January 15, | 
1916, and which is now pending before the Senate. Until the power 


. to make. oil leases is specifically granted by. Congress, this Depart- 


ment is not justified in receiving or-accepting applications for leases. _ 


-- of such character. It follows that the application of Mr. Paul — 


~ Lovell, and the. applications of the other gentlemen mentioned, can 

not receive recognition, and that.such eon must be and the 
7 ‘same are Loss denied and, dismissed. 7 | | 

tae Priva, 
Instructions, Fevruary 26 1916. 


. ‘SECOND oe ee edie ee Lanps—Crmprr FOR PRIOR INSTALLMENTS. 


_ aa One who made homestead entry of Shoshone | or Wind River . Indian lands’ 
under the act of March 8, 1905, and abandoned the same after making part 


. : payment of the Indian price ‘therefor, is not. entitled, ‘upon making second 
entry under that act, to credit for the installments pee on the first : entry. 


me CONFLICTING. DEPARTMENTAL ‘DEcISION OVERRULED. 
eee ‘Zelmer R- Moses, 36 L. D., AT, overruled. 


: J ONES, First Assistant Secretary: | 
The Department’ has considered the. case of I Tisdericia Fritz, for- 
_ warded with your [Commissioner of the General Land Office] letter 


of June 8, 1915, requesting. instructions with respect to the right of 


“sald Fritz to repayment of an alleged excess payment of $40, in con- 
nection with second homestead entry. 0231, made July 31, 1908, under 
the act of ‘March 3, 1905 (33 Stat., 1021), for the SW. 4 Ee dee: 4, 


AT, 2 Ni, B:-2 EB. , Lander, Wyoming, land district. 


ot appears that prior to making the above described ae Fritz, e 
on May 11, 1907, made original. homestead entry, Lander 02641, 
.. under the nee of March 3, 1905, supra, for the NE. 4, Sec. 10, T. 2 N., : 
 R.2 E,W. BR. M.,, the lawful price of which was $1.50 per acre. 
Sim, seordants with the terms of the statute, under which the origi- — 
- eal entry was allowed, claimant paid $120, consisting of the first 
installment of $80, at the rate of 25 cents per-acre, and the second. 


-. installment of $40, at the rate of 25 cents per acre. - Thereafter, Fritz. 


ee i abandoned the land, and ‘upon her failure to. make further required 7 


. payments the entry was canceled, June 28, 1914, after due notice. 
When Fritz made her second entry, J uly 31, 1908 (Lander 0231), 


2 eae under. the act above cited, she paid $80, the first installment; on Au-— 
gust. 6, 1909, she paid a second installment of $40; and on J une 19, - 
1918, a third installment of $40, making ; a total cash payment of $160, 
ag part payment on $240, the lawful price of the land, leaving a bal- - ~ 
ance due thereon of $80. The register issued. final. certificate on this 
| - second ene. J uly: 28, 1914, and the receiver epplied | the ern purchase a 
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: a money paid‘ on ee Firat: canceled: entry (Lander. 02641), wie in 


addition to the $160 already paid, it is now claimed, gave Fritz crédit . 


for $280 payment upon her second entry, which was patented Decem:_ eee ie 


* ber 23, 1914, and in. connection ‘with which she 1 now seeks reimburse- see 


at ment to the extent. of $40, as excess. a 
In the first. place it is: suflicient to state that Fritz by. paying $160, 2 


| entry, paid no more than lawfully, required. « As a mat : 
~ there actually remained due on that particular entry. add 


s portion of the lawful: price of the land embraced In: 







f fact | 


ments amounting to $80, in accordance with the terms of the act 


second . 


: | pay- nef ee: 


_ under which the entry was made (act. of March 3, 1905, 33 Stat., i a ’ 
1021). It follows necessarily that the present applicant ds. tok —— 


entitled to repayment of $40 as excess on an entry in connection ; 
_ with which payments have not been made in full. You will, there- 


fore, deny the present. application for. ‘repayment. for. $40 excess eae! 
a alleged to have been paid in connection with. ae second entry, ee” 


(Lander 0231). under. authority hereof. 


It is observed that the Department in ‘the case of vee R. Moses. Ee 


(36 L. D. , 473), which was practically similar i in all essential respects . 
to the present one, held as follows: | a a ~— 


In making second homestead entry adore the pr ovisions. of the act of Webra- 
ary 8, 1908, credit can not be allowed for the oe and commissions paid upon 
. the original abandoned. entry. ? 

Credit for installments paid upon tie: Indian. price for the ene enbeaced in 
the original abandoned entry may ‘be allowed | in the second . entry where: it 


. embraces land. of the same class for which like. payments are required, 


*. The act: of March Oe 1905, supra, under which both entries: were 
made, clearly provides 3 in section 2: thereof, ‘that— com —- 
In case any . entryman fails to make the payments herein provided for, or. 


‘any of them, within the time stated, all rights of. the said entryman to the . 
lands - covered. by. his. or. her entry shall cease, and. any payments therebefore Abs 


-made shall be forfeited, and the entry shall. be held for cancellation, and 
canceled, | a 
Itis se that the Iseat ica: gave Fritz’ cr edit: on. oe second. - 


entry, under authority of the Zelmer Rx-Moses case above. cited. The : 
oh Department, therefore, in view of the fact that: said. decision was in. y 
force and effect at the date final certificate was issued on Fritz’s sec~ 


~~ ond entry, and especially since said entry has in the meantime been — - 


7 patented, deems it. proper not. to require any additional ‘payment shes . 4 
~ connection therewith. Tf any moneys were improperly. applied on 


the second entry it was merely to the extent of $80. 


“It is evident fromthe very wording of section 2 of tis act. Cs 


= - March 3, 1905, supra, and following. the principle laid: down in. i 


ease of Dorathy Ditmar. (43 L. D. , 104), if Fritz had applied for re-- | 
eae payment of the purchase price paid. on. her ‘first’ entry canceled upon . 


~ “voluntary: abandonment. and. ae to make Eee when due, re-. fe ~ 


‘ 
Lead 
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payment would have necessarily been denied. It is, therefore, now. 

_ obgerved that by allowing credit for such money on a second entry — 
_. there. is accomplished indirectly exactly what the statute expressly 
_ forbids, that-is reimbursement to the extent of such moneys as are 
paid on an entry under said act of March 3, 1908, which. has been : 
canceled. for the reasons above: stated. a 
‘Tt: As manifest that in cases similar to this, ine proper. ee aracediine a 
F ire: payment in full upon the second entry in accordance _ 





erms of the act. under which it was made, ~The question as 


| ; to the: right to repayment of Moneys paid on a former entry is a 


proper one to be determined under the appropriate repayment. laws © 


- upon the filing of an application for repayment, instead of allowing 
claimant credit for that amount upon.a second entry. under said.act. — 
_ Section 2 of the act of March 3, 1905, swpra, in so far as the dis- 
soaton of the purchase price paid by claimant, upon her first entry, 


canceled for abandonment and. failure to meet. requir ements, is con- 


cerned, appears to be specific and. mandatory. It.is not ambiguous 


or subject to any such interpretation as would warrant the Depart- 


ment in allowing credit for the purchase price paid. on the first | 
entry, so canceled, to be applied upon a second entry made by the 


same party, even though the lands embraced in the second entry are 
of the same character and value, _ ; 
Under the. circumstances the Department 1s now ‘eousineed that | 


_ the practice authorized by the decision in the case of Zelmer R. 
Moses (36 L. D., 473), is. without authority of law and the principle . 


therein laid down goes far beyond the scope of the act of March 3, 


1905, supra. Said decision is accordingly hereby overruled and the | 


practice heretofore permitted thereunder will be no longer followed. | 


: ‘PROCEEDINGS IN CONTESTS ON REPORT BY REPRESENTATIVES | 


OF THE GENERAL LAND OFFICE, 


- Crecunar. | 
‘TNo. 460.] - BAe 
Duparraenr OF THE INTERIOR, 


| GENERAL LAND Orrcn, 
| Washington, DEG. » Pebruary 26, 1916. 


| To Srpcran Aon AND Reorsrans AND REcervers, 


7 United States Land O fices: 
‘The following ie are prescribed for proceedings in contests - 


: awtiated upon a report by a representative of the General Land — 

Office. All existing instructions in conflict herewith are supersedéd : _ 

1, The purpose hereof is to secure speedy action. upon claims to 
2 the public lands, and to allow claimant, entryman, or other claimant ha 
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7 of cece opportanity to file a acuta) of the charges against the eentiy _— 
or claim, and to be heard thereon if he so desires. | : 
2. Upon receipt of a report this office will consider hee same and is 


| detertnine therefrom whether the facts stated, if true, would: warrant = an 
‘the rejection or cancellation of the entry or claim. - 


8. Should the charges, if not disputed, justify the rej jection or can- ; 


cellation of the entry or claim the local officers will be duly notified — ee 


thereof. and directed to issue notice of such charges in the*manner. 


and form: hereinafter provided. for, which notice must be served upon ae 


"the: ee and oer pases in interest shown. to. be entitled to - 


er notice. 


4, The notice aust be ritter: or. ipritited: and ue ster to. ake - 


: leek: from. this office by initial and date, as: authority for 3 issuing. the : 


~ notice, and must state fully the charges as contained in said‘ letter; — 


~ also the number of the entry. or claim, subdivision of land involved, 


name of entryman or claimant or other known parties in interest. — 
5. The notice must also state that: the charges will be accepted: a 


true (a) unless the. entryman or claimant. files in the local office 
i within 80 days from receipt of notice a written denial under oath, of . 
said charges, with an application for a hearing, (6). or submits: Cea 


statement. of facts rendering the charges immaterial, (¢) or if he : 
fails to appear-at any hearing that may be ordered in fae. case. 

6. Notice of the char ges may in all cases be served Serconally upon 
the proper party by any officer'or person or by registered letter. 
mailed to the last address of the party to be notified, as shown by 
the record, and to the post office’ nearest to the land: When it is. 
necessary to serve notice on the. unknown heirs of a persori in interest, 
the same must be. addressed to that person at his address of. record 
and also at the post office nearest the land. Proof of. personal » 
service shall be the written acknowledgment of the person served or. 


the affidavit of the person who served the notice, attached thereto, eae & 
stating the time, place, and manner of service. Proof of service of. | 


- notice by registered letter shall consist of the report of the register — 


and. receiver who mailed the notices, accompanied by the post-office 


| registry return. receipts, or the returned unclaimed registered letters. 


— 7. If a hearing is asked for, the local officers will consider same 
snd. confer with the Chief of Field Division relative thereto and fix . 
a date for the hearing; due notice of which must be given entryman 


or claimant. The above notice may be served by registered mail. 


By ordinary mail, a | Tike notice will. be sent to the Chief of Field _— 


Division. i | 
8. The Chief of Field Division. will duly ae upon ine form | 


provided therefor, to this othice, an estimate of the probable expense aes 2 


| ag aa on: behalf. of the Government. He will also cause to be- = 
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7 served Sree upon the. Gorvaents eis and ie such other re 


nie steps as are necessary to prepare the case for prosecution. 


9. The Government must appear with its witnesses on the date and — 
at the place fixed for said hearing, unless there is‘reason to believe — 


that no. appearance on behalf of the Government. will be required. — 


The officer in charge of hearings must, therefore, keep advised, aS 


 far-as possible, as. to whether the defendant. intends to appear at. a 


the hearing. The Chief of Field Division may; ea Diesen con- 

duct the. hearing on behalf of the Government. Re : 

10. If the entryman or claimant fails to deny the sarees amor 7 
~ oath and apply for a hearing, or to submit a. statement of facts ren-— 
- dering the charges immaterial, or fails to appear at the hearing . 
ordered without. showing good. cause therefor, such failure will be — 
taken as an admission of the truth of the charges and will obviate — 


_. the necessity for the Government submitting evidence in support 


thereof, and the register and receiver will. forthwith forward the © 
- case with recommendation thereon to the General. Land Office and » 
notify the parties by. registered mail of the action taken. In cases. 
f finally closed upon default of claimant, if application to reopen any 
. case is filed with the register and receiver, they will. forthwith for- 
ward same with recommendations to the Gareral Land Office. 

11. Upon the day set for the hearing and the day to which it may ; 


: be continued the testimony of the witnesses for either party may be 


submitted, and: both parties, if. present, may examine and cross- 
- examine the witnesses, under the rules, the Government to assume ~ 
the burden of proving the charges, unless otherwise ordered. | 
12. Tf a hearing is had, as. provided In paragraph 11, the local - 
officers will render their decision upon. the record, giving die notice 
thereof in the usual manner. When decision is A ee to the Gov- 
ernment, notice thereof must be sent to the Chief of Field Division. _ 
Los ‘Appeals | or briefs, if filed, must be in accordance with the 
rules but need not: be served upon the Chief of Field Division or 
_ Government representative in charge of the hearing. & . 
- 14. The above proceedings will be governed by the rules of prac- 
tice... All notices served on claimants or. entrymen. must likewise DEE eo 
served upon transferees or mortgagees. - : A | : 
- Very ie saa . : | 
; Char aes. ee, 
by cog _ Commissioner. aod 
Approved: | 7 | | 
_ Awprieus A. JONES, ma 
: First Assistant Seoretary. 
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in FORT BERTHOLD COAL LANDS—TIME FOR PAYMENTS EXTENDED. 
ee ee - Circunar. | 


[No. 462.] 


| DepartMent OF THE Lyreeror,. 
7 GrnzraL Land rade SS 
, | WwW ashington, D.C. a es 29, 1916. 
RecIsTER AND » Recarven, | 
Minot, North Dabs: ae 3g Cet a | 
> ‘Sirs: Your. attention is directed to section 1 of the act of Congres 
_ approved August. 3, 1914 (38 Stat., 681), which reads as follows: 


That the lands in the Fort Berthold Indian: Reservation, North Dakota, Spee 


é which. on account: of: their containing coal were :reserved from allotment and — 
other disposition under the. act of June first, nineteen hundred : and ten, en-. 


titled “ An act to authorize the survey and allotment of lands. embraced within : 
the limits of the Fort Berthold Indian Reservation, in the State of North 
Dakota, and the sale and disposition | ofa portion of the surplus lands after. 


* allotment, ' and. making. appropriation and. provision -to carry the same into: 


“effect,” shall be subject to disposal under the provisions of said act: Provided, 
That: patents, issued for such lands shall contain a reservation. to the United: ae 


States of any.coal that such lands may -contain, to be held in trust for the . 


_ Indians belonging to and having: tribal rights on the Fort Berthold’ Indian 7 
‘Reservation, but any. entryman shall have the right at any time before making 


final proof of his entry, or at the time of making such final proof, to a. hearing 
for the purpose of disproving the classification as. coal land of the land. em- 
braced in his entry, and if such land is shown not to be coal land a patent. 
‘without reservation shall issue. | . 


Your attention is also directed to section 1 of the ot of # Congress 
approved May 28, 1914 (38 Stat., 383), which provides : | | 


That the Secretary of the Interior is hereby authorized to extend (oe a pavibd 5 


of one year the time for the payment of any annual installment due, or here- | ct 


after.to become due, on the purchase price for lands sold under the act of Con- ° 
gress approved. June first,. nineteen hundred and ten, entitled “An act to. au- 
thorize the survey and allotment: of lands embraced within the limits of the 


Fort Berthold Reservation, in the State of Nor th- Dakota, and the sale and 
disposition of a portion of the surplus lands after ina and making appro- ade 
priation and provision to carry the same into. effect,” a and any pay- ie fe | 
ment so extended. may annually thereafter be extended for a period of one year | an 
in the same manner: Provided, That the last payment and all other payments ae 
must be made within a period not. exceeding one year after the last payment Pees. ac: 


comes due, by. the: terms of the act under which the entry was made: Provided . 


| further, ‘That any and all payments must be made when due, unless the entry- 4s 8 ; Ne 
man. applies for an extension - and pays interest: for one year in advance at. 5. 


_ per centum . per annum’ upon the amount due as herein provided, and patent: mn oe 
. ghall be withheld until full-and final payment of the purchase price is made in- - 


accordance’ with. the provisions hereof: And provided further,. ‘That failure to 


: a make any payment that may be due, unless the same be extended, or to. make, 
any extended payment. at or. before the time to which such payment. has: been _ 


me extended, as. herein provided, shall forfeit the entry and the same shall be cans 
‘eeled, and any. ones all payments theretofore made shall be forfeited, | 
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a They provisions sof the act of June 1, 1910, were ee ee extended | 7 
to lands to be opened under the act of Augiist 83,1914, above, and the 


a : adoption of such provisions carried with it. amendments made.thereto 
_ by the act of May 28, 1914. In the administration of the act of _ 


a “Approved: 


August 3, 1914, the matter of payments will be governed. by the act 
 . of May 28, 1914. “Instructions of June 17, 1914 (43-L. D.,. 280), - 
- = under the act of May 28, 1914, are hereby made applicable to entries -_ 

oe allowed under the act of August 3, 1914. ee | — 
ae “a en ee | _ 

| CLAY Tarzacas,: 
oF ommissi toner. 


AnpriEvs A. Jonzs, | | 
: First Assistunt Secretary. 


ROBERT G. CUSICK. 
Decided Fevruary 29, 1916. 


| ENLARGED HoMmsT@AD—ADDITTON AL—ADJOINING Farm, | 
. An adjoining farm entry under section 2289, R. Ss, is a proper pants: for an . 
-.. additional entry under the enlarged homestead act where the lands in both. 
the adjoining farm entry and the additional, a have. been, designated 
. under the enlarged homestead act. : : oar 


: J onus, . First Asstataid Sion 
Robert G. Cusick has appealed from the aecaan of i aly 9 9,.1915, 
rejecting his application to make an additional homestead entry for 
_. the W. $ SW. f and SE. 4 SW. 4, Sec. 18, and NW. + NW, 4, Sec. 24, 
io bes ir Pe R. 39. B. , La Grande. Oregon, a the reason tant the entry to . 
which this was to be added was itself an adjoining farm entry. | 
_ All the lands involved herein having been. designated as subject to 


. entry under the enlarged homestead law, the Commissioner, by letter — 


-- of December 26, 1914, ordered allowance of this. application; ‘but on. 
a reconsideration of the iGuestons he concluded that: such an order — 
was erroneous. —_ : 

_. The facts in the case, as disclosed . the records, are: that iste ; 
was the: owner in fee of the NW. 4 NE. 4, Sec. 23, T. 5 S8., R. 39 E., 


and that. on June 19, 1913, he made adjoining fac Homectend: ener . - 
__., under section 2989, Revised Statutes, for the E. 4 SE. 3 4 Sec. ‘4, and 
ae ue NE. } NE. 4, Sec. 23, same township-and r nee. 7 - 


» September 992, 1914, hie filed application to make aaeitenal ome ; 


ee stéad entry fader the act of oe 19, 1909 (85 Stat., 639), for the — 7 


—W. 4 SW. 4 and SE. 4 SW. 4, Sec. 13, and the NW. A NW. 4, Sec. 


4 


04, . 5 S., Re 39 h. Jal 2, 1915, the Commissioner of the General . _" 


ae Land Office ruled: hii te shows cause. : why. his. suid additional’ entry, 
_ = which had been designated as No. 013762, should not'be canceled'on ~~ 
_. the'ground that. an adjoining: farm- homestesd: entry can. not: be made. 
ae ~ the: pasig: of an additional. entry. under the act of ‘February 1 19, 1008; 8) 
UE ae eh 








7 aoe section, enter other land'lying contiguous to his land which shall not, with» ee 
the: land ‘$0. already. owned. and. Logctipied, exceed | in 1 the. aggregate one. = unired: aie Pia ST 











- DHOISIONS § ‘RELATING TO. THE PUBLIC LANDS. 


“ Béstion 4 2289, Revised Statutes, provides: : ye - oe 


That every. ‘person: owning. and residing on land may, ‘under 1 the provisions si : 





_ Under the ‘pretelonk ol of the: Sey enlarged, he 1a. of Ser 


- F Tebruary 19, 1909, as. ‘amended, - “any: homestead. entryman. of: lands” . ee : 
oa of the. Ghavader subject. to: designation’ and. entry under the act and. 


ae which: have been so. designated. has :the: right: to.enter. public lands: 8 


oo subject to. the. ‘provisions of the act. and. ‘contiguous to his: former... ns 
ee entny, which: do. not, together with. the. original entry,: exceed. 320-acres.. 





‘In this. case,-In. the opinion of the ‘Department; the. adjc oining farm © Se eteed : 


| > Hoitiestoad: entry, was an entry under the homestead: laws within that ee" 
_. term-as used. in. the. enlarged homestead: act... The land: having beets he i 
Fi _ designated. as subject, toventry,.as well as the additional lands. Subse- Beds 


: ~ quently. applied. for, the Department. concludes that-adjoining farm. | etn 


ve ~ entry 012150 affords a proper and. legal basis for the additional. home--: ~ : 


Stead: application. No: 018762, and. that the: original order. of the Com- a a oe 
~~ missioner. directing. its: allowance’ was. correct... In: this. view of. the oe 
a “Case, the subsequent decision of the Commissioner, dated J huly 2, 1915,° e 
_. must be held to be erroneous and is hereby reversed. © In the: ‘absence: ee 
~~. of other obj ection, additional homestead entry: 013762 will be. eget lege SPS: 


as tor remain intact, b, subj ect t to. future compliance with law. Pe Ze 


Fe . Sie & oF: '-Homesrsapens—Acr. OF ‘Apert 6, ‘to14, 


a ae cofuplied:y with, , and. not from the date of the establishment of residence. 


mh : ‘ Tox jones, First Assistant 8 coretary: 















a ROBERT & w _ CUNNINGHAM BY AL. oo one 
oe: Decided February. 29, 1916. 









. The period of one: year specified inthe. act of April 6, 4914, pr oviding.t that atthe. “Ss oe 
marriage ofa: hhoméstead entryman and. a. homestead entrywoman, after each. ee 


fot _ shall. have fulfilled: the: requirements of the homestead law for one. year Text! se 
tes preceding’ such. marriage, shall-not impair: the right’ of either. to: a patent, — Cees ane 
begins to run, from the date of the entry,. where residence: was. established 990 
within six months and the requirements of, the homestead law. thereafter: = 





Appeal. has been ‘filed. by. Robert t H. - Gauntiahanl’s ‘aad wits 5 thon 


 agtatont of N ovember. 380, 1915, by. the: ‘Commissioner of the General 
Hee Office. denying the right. of election. to hold two: ig homie a 


_ 4681 “vor, 4415-87 








ease CxCa re } DECISIONS: RELATING ‘TO THE PUBLIC LANDS. 





ok Vole auitries i “péitoriianca of residence upon ‘the entry of Mrs. 5 eeag 
oe ham. made prior to marriage. > - oe 





It appears that: Robert: HH. éscianiighoan made hatnestéaad entry toe = 


oe thie! Nod ; Sec: 99. T. 1N., RL17 E.; M.-M., on. December: 16, 1913, - 
cen Tot ae amd: that’ on. October 3, 1914, Charity M. Stephen. (now. Mrs. Robert 
ne se Cunningham). mide homestead entry for lot 4, SW. 4 NW:4;W4 
ee Sw. 4 4, Bec. 2, T. ef N, R. VW B, M. M., , Bozeman, Montana, and oe 
nae _ district.» : oe 


October 99, “1915, . iti: partion & filed affidavit. stating that they’ were © 


ae? aened on. “October 21, 1915; that. Robert. H.. Cunningham” estab- : 
ae lished residence on his: entry February 4, 1914, and that he has resided | s 
ae a continuously: thereon. with. the. exception. of. about: three months in a 
othe fall of 1914, and was at: the claim many times during said. three 


= _.inonths; that ihe: had placed improvements on said homestead entry. 


a BE building a ‘log house thereon. 14 py, 16 feet, log: barn 14 PY. 16 ok eo 


| ee hig? 7 “that he. broke 20 acres Of hie: lands in 4914, and 30 acres ‘ in n 1915, a . 

is, Awhieh was seeded to fall: wheat: after. harvesting 25 acres of oats; ~ 
a eet ok het Mires? Cunningham prior to. her marriage: ‘established residence: . 

. on*her entry -April-1, 1915, and had continued residence thereon; 


oi also that she had broken. 10 acres of the land; had built ‘a log house one 


OEE on ‘the ‘claim. 16: by: 21 feet; a granary 10 by 12 2 feet had drilled Be : 
3 well and-had-one mile of: fencing on the land: «> a 


In the: decision appealed. from the Commissioner helio as s follows: 


: oy “Thatch as’ ‘the act: of: April: 6, 1914 (38. ‘stat., 312), requires: ‘that. each of ie 
a the parties. must have. ‘complied. with the ‘homestead law" for at least” one year ee 


ae ae to: their. marriage, the : said, election is. rejected. 


~The said act of April 6, 1914, supra, reads as follows? 


That. the: marriage of a. ‘homestead. entryman to a. “homestand” ‘entryivoman a 


eo - after each. shall have fulfill ed: ‘the requirements’ of the: -homestead. law. for. one... : 
os year next preceding. such marriage shall. not impair the. right of either. to a> J. 
“1s. partent,: but the husband shall ‘elect, under rules and regulations prescribed. by) . 

2 oohe: Secretary of the. Interior, on which of the two entries the home shall’there- 

yer ae . after be made, and residence thereon by the husband. and wife shall constitute te 
ee a “a compliance with the residence requiremerts ‘upon each. entry: Provides; a. a 


ae. eke the provisions. hereof shall. apply. to existing” entries, 


- Section: 2297, United States. Revised: Statutes; a as” s iandadel: Cie 


PRES ‘act of June 6, 1912 (37 Stat., 123); clearly allows a: ‘period of six 
- --sS nonths: from. date « of. homestead entry within . which to establish = 
ss ~ residence, ‘In this case. ‘Tesidence. was. ‘established ‘by each of the —- 
cow parties involved within the. time. required. and, was maintained to the 
date of marriage. | ‘More than-one year. elapsed from the date of the 
entries to the time of marriage, and so-far as. shown neither of. ‘the. 7 


: ee ~ parties” was. in default. but. had complied with the. e, requirements. gh: 
- ek law EOP. to o that time. on ee ae re 

















t 


Ate ig 





dificult ile ‘upon. “shat t thieory) thi: sight’ of idlection: wae a : 


vadaniadl unless it: was that the: entrywoman had not performed: actiial. oo 
- residerice’ for. a period’ of one: yéar prior ‘to: Tnarriage. ~ But. the Taw, 
does: not preseribe such condition.” vit ieee equines: ‘that - fae. ae 


: year next ‘preceding: seek marriage. SPL ERT Alea ra os 
we _ Accordingly t the: > décision sppeste f frm is. s Feversed. 









MERE.» Me, STANLEY. ee 





- Contnsn—Avnmave— Tsotsi Pract.” 


Decided Pedruary ¥ 20,4 1916. ; oe oe, . te 


|The. statement in-an. application: to contest that ¢ contestant it guecessttl. ii intend’ = 










graph. (e). of Rule 





soto: ‘acquire: title by: purchase: of. the land as: an: ‘isolated: tract, and showing. fo 
his: qualifications. to make. such, purchase, meets: the. requirement. of para. 

: oe of: Practice: that an. applicant . to contest, must state eo | SEEK vs 
under. ‘what law: he interids to acquire ‘title, provided. it, be. shown that, tthe ee ae 





a and: is: of a ‘character subject: to that form of appropri tation. : be cae eas 


_Towss, First ‘Assistant Seoretary: 


od. ray. Ne 1915, ‘Thomas ‘H.. Herrin: filed 1 application t to. soonteat eo . 
“Jand. entry. 03481,. made. December 20,1909, by: ‘Archie.Stanley, for 





--Jots 1, 2, 3, and 4, See. 12, T P14 N. ; 
- district: ae . pay 





he W. » Helena; Montana; land AE 


«The: affidavit of. contest: alleged: that entryiman abandoned the. ‘land: a 


, oe on: Or: about: ‘November, 1914, and -has, never. since that. time. resided os oe ‘ 8 | 
upon or cultivated same.. It is. further alleged: that. the land 4 is: rough» fa ee 


_and-mountainous in character, and contestant states that if cancel- — ee ath, 


~ ation. of ‘the entry: be. secured, it. is, his intention: to: noquite: title. fer. 
_ the land. under the: provisions of the isolated tract law. 3 o 


The register and. receiver rejected the application. to contest; one : : eo 
‘hie ground. that it fails to state facts. sufficient: to constitute a a case ee 


oof action: . 


On speak: ee Commissioner Be the. “Gealebal | Pand Office + rej iectad a - 


ae te application on the ground. that the method: of: acquisition pro- eee 
“posed BY: contestant does not carry: any ‘assurance that he will be able JA al Be 


oe highest ‘bidder at pubis iieton He ‘one’ were: ok aad. histher thas 2° oe 


it would be impossible for: him to. exercise: preference right. within : 
the thirty days: allowed by statute. ‘Paragraph B [should be (e)} of : 
Rule? of | Practice Is cited as e ahority for: hie Commissioner’ vs 
- decision. : Soyeneista | 3 ae 








~The: Department dae aero concur. in. ‘the: cinetasiorié ‘feucliba Below: a Loe ree 
The: ‘allegation. that’ the. desert-land. entrymai lias: failed: to: reside Lhe 


“is not. required. by 





_ Upon: the land: does: not’ state any cause of action, because. residence. 
‘the. desert:land laws: “The allegations that. entry. oo 
oman. has. abandoned. the. Jand and bas not i cultivated. the ‘sume, or pega ee 





ee 580 _ DECISIONS RELATING TO. THE: PUBLIC. LANDS. 


ae iy ‘oak: thereof; ‘and. that: it. is: ough Bad mmouhtainouay ‘dod in withe 


- ae -.. opinion of the Department,. constitute. a sufficient; averment:to.the = 
effect ‘that the entryman. has not. complied’ with the requirements: of 


Pad the: desert- land law, and.that: the land:is.not’ desert j in character.) 
The. Rule. of. Practice cited by. the. Commissioner: “was. ‘designed. oe 


7 ee : discourage or prevent speculative contests, and the requirement: that. 
os applicants: to contest state under oath: the.law.and. method by’ which =~ 
.) they hope to secure: title. to the land. involved. and set. out: a 


- iS qualifications : ‘was one of the. means adopted to secure ‘that. end. oo 
-- While it is true that contestant: would: probably not be able to secure — ae 


“the: ordering. into market. of an.isolated: tract. and its sale within. the 
oe period of. preference: right, accorded. by. the act, of. May- 14,. 1880 AQT ine, 
ne _. Stat., 140), yet, nevertheless, his, contest; af successful; would: ‘result ed 
ein: clearing from-the: records. the’ desert-land’ entry: and subjecting : 


ie the land to appropriate disposition under the public-land laws. “If. 


ae e Ss secure the: land thereby. - 


oe vacant, public land, and. isolated, . as. _alleged,. contestant could apply: 





to have same. ordered. into. market and sold,. and if the highest. bidder’: 


wt 


at the sale and qualified | as. set, out : in 1 his affidavit of contest, could & 


In the view of the Depirtmnént the: contest. states a  pilflgent 3 cause — 


— é a action, ‘and:on the face of his application’ to contest the. applicant S 
“pas stated’ the method by ‘which. he hopes ultimately to acquire title. 


i to the land, and that hei is. qualified. to acquire: land: under that law., : 


phe Gre my opinion, that constituités ; a sufficient. compliance: with thé ‘statute: ae 


| : = and is. not. inkarmonious with: the’ spirit. and: intent: ‘of the Rule “Of: ne : 
oe _- Practice i in question. ~~ oe oe 


“The Commissioner’ Ss dgelatonti is s apcordingly an reversed and the 6 case ae 


ca — r emanded, with | directions that a. Ehearihe:| be ordered. * 


ee, 


E a ‘KINNEY. ae oe 
| Decided Pebruary 2 29, 1916, ee yo et Ee a ea 





oo /. Requaatdrion 3 ‘WrreaawaiMiwind: Grari: 


ee oe A. mining claim as to-which the claimant: “was. in: default in- \ the 5 pertomiatices. 


of: annual assessment work. at. the date’ of. a withdrawal for: the constructic on™. A - : 
of ir rigation works under the reclamation act, does not ercent the 1 land from i. 


the force and effect of the withdrawal. ees eee ee a 


ee 2 2 | Joxns, Pirst Assistant: 8 ecretary 


Mrs. E. Co ‘Kinney: filed a. der $655 500 “fon a dampaueson” 


aa ‘resulting: from the flooding of-certain placer claims by. the Reclama- 
.. \ tion Service under the Minidoka Reclamation. Project, Idaho. The 
oe ~~ mining: claims:are known-as:Diamond. Bar. Nos. 2, 3,4, 5,.and 6. 

The Reclamation Service rejected the claim:.for: damages and that 


aie Se action wa was s affirmed departmental decision, of J gee 18, A9it, with- ee 


: Bo oak; iprejiidite however, to ‘the rightiof the: s claitinnitt to rabent nbturtheg 02 : c 
~~ evidence: reonnding tl the © performeee of assessment work. for the years RE ieee 





: poston, RELATING ‘TO THE PUBLIC LANDS. On: 





a 1908 and 1905. 





- Later: the qhabtor’s Was. ‘investigated: bye a special ageitt 3 ‘and a: hea ae 
yas ae was held ‘whereat' testimony. was taken: Upon consideration. OF ee eee 
-. the new ‘record: the» Reclamation‘. Service. has Again: nocbunmnenided "Re 
a -_tejection of the claim. for. damages: sap oe 
... The claims were. located. ‘December: 13, “1897, a No. A peng oo 
ee located in the: mame’ ‘of Mrs. Katie Kinney by her. agent, S.H. Abbott. ft Oo ees 
~°- The other claims were located in the names of others and were trang: ee 
ferred later to Mrs. Kinney.::'H. S. Guard, who ‘held-claim No..6,.0 0° + 
conveyed his. interest: August: 29,. 1898;: to Mrs. Kinney - for $150. Aes 
Claim No.2, was located. by S:H. Abbott: ‘and claim No. 5, was located Pingel? 
_o-by his wife. : “April. 28, 1898, Abbott: and. wife: conveyed: by. a quit- oe 
 glaim, deed: their: ‘piteresk: in- ‘all, of. the-claims for the. consideration == 
». of $888, which. included. also:l acre of: ground. situated near idaim = 2. ee 
oo Neorg, upon: which. 1’. acre: ‘tract was.a: two room ‘house: The house pee 
ie was. later sold: By Mrs. ‘Kinney: and: removed DELICE: to. the t time ee eee : a 


‘ land “was. flooded. : 


= VIt appears: that:< on- November: 1%, 1909, : an. area: sinduding 4 the’ ee eee “ 
eo) jag Claims under: consideration was. withdzawn: under the first form ~ oe 
» by the: Secretary: under the reclamation act for construction ‘ purposes. © 
-) “Funds: were. authorized: on April 23, 1904; for the construction of © 
the dam and spillway and. contract: was. let. September. 17,1904, and = ee 
work: commenced . on the project: soon. thereafter... The dam. was comm: = 8 
pleted: in’ September, 1906, and the lands. embraced in the mining” eee 


i ; -elaiths. were ‘flooded: i in October: of. that year. : 





oe “Required: amount’ of assessment work. 


_..There-is no doubt that lands: containing: sihinééal: ‘depoaite’s may be ARE 
> 2 yeithdiewn: and:reserved :from: disposal or. exploration.: It has been. "2. eee 
so held as to military and Indian Reservations, butitisalsoheldin = 
|. that connection that’ valid mineral locations made. prior to such, with, 95) 
drawal. are not: defeated. by such: reservation: so. long: as the mineral? 06000 
_ slatmantc continues to epomply with the! law, Fort t Maginnis ee L. D, ee wee 








a There. sppeats: to have: ‘been: some: sort: of “par seevaeiie: diprecninntes Shes 
ie with: ‘Se. . Abbott: for. working: ‘said: mining: claims.: He located. 
one of tp diate’ in his own name. and: acted as agent for the location - oe 
“of the others. . One: of: the: claims: Was. located in: the: name ‘of E..C. ots 
oe ‘Kinney, husband. of the’ present. claimant... That ‘claim’ owas. trans- A oe 
. ferred to- Mrs. Kinney: December 11;-1899,.the consideration therefor ee 
|. expressed was $1. Abbott was manager. and installed machinery for 
a development: of: the: claims but. the: system ‘was never put. into. practical |” ce a 
operation. After: ‘Abbott: sold. his ‘interest: to. Mrs: ‘Kinney the claims... 
were: practically abandoned so far-as actual mining operations. were ee 
"© éoneerned: but:the husband ‘of claimant. claims t to: >have zope up Aen oer 




















582 =: "DECISIONS ‘RELATING 70. THE: PUBLIC: ‘LANDS. 


2 Se ei 'Gteas « wv: -MeDowell G Wall, 368) ¥ Lindley 0 on n Mines = (Vol 1, = 4 
page 884 et seg.). ee 
+. Jn the: case of. Navajo Tadian: ‘Reservation’ (30 L. De . 515), aie. = i‘ 


aa “Department held that’ a: valid: mining: location’ subsisting at: the time 
-.-.. of. reservation of the land was excepted from the:effect ‘of the: reser- 
>. vation and that such claim: was: subject :to: relocation ‘upon’ failure of -— we 
Je the: original | claimant to. perform*the required annual.assessment 
"work. ‘The opinion therein'rendered to the effect that the: withdrawal. 
eee. did not attach. upon the default. of the mineral claimant, was piedie" 
cated: upon: the. particular. language ‘employed. 3 in. making’ the: ‘Teser- a 
vation. It was plainly indicated that'the reservation might-have-been.. 
Ba -. worded in. ‘such: way. that: the: withdrawal’ would: have: attached - sapert 
Oe default: of an: existing - claim::so as to prevent: relocation: * “Other : 
_. reservations were’ referred to. which were made in:such-form'as to ~~. 
PER ge: existing: claims so. long’ as the requirements. of: law- were: complied - ee, 
oes with: but. which catised ‘the: withdrawal: to: attach: and. reserve the. lands 
oS aed! prevent their disposal i incase of. default vot the claimant: who hele ne 


oe ao ‘the land at the time of the-reservation.. | ea ie ae 
The effect of withdrawal under the eens det! foe ae ee 


oe works: was considered in 82 ‘Li. D.; 387; and it was there-stated that 
oe an unperfected mining: -elaim:is merely: a: possessory right which: is oe 
ee ~~ Hable to.be divested for failure to. perform the necessary yearly | labor.: 
= * Also, that: the land department has jurisdiction to determine whether 
2 ees the claimant has defaulted: and to:-declare ‘by. its judgment. whether - 
es ae such. right: has been: divested: so as‘to restore the land ‘to the. control - 
oF fod the? Government. . ‘This i is. undoubtedly. the true rule, for where'a  . - 

_. °°. claimant is in default so that his claim could: be'defeated by another 
individual adverse claimant, surely the: ‘Government, desiring to de- 
“vote ‘the land to an important. public use,’ may ‘likewise take‘advan- - hae 
tage of the default and divest: the: claim'so-as to free the land for = 
ee - Government: use. Of course, where: the. Government takes -a. elaim or 
or subsisting’ and: valid. the value: thereof: should: ‘be paid... “This: may: Bee: 


o _ = reached by. condemnation. pr océedings « or: ‘by: mutual agreement.» i 
Even under the most liberal: consideration of the évidence:in: the: ee 


| - : a base}: the claimant: expended :; in labor: only” about. $100: for: the years. . i 
i es and 1905, which amount: was. snot sufficient to protect more: Sana ‘a 


The Salas Sof the Game is ; open to: cca aoabt Ween one ig Hite: — 


: ae : shout thirty men worked. upon this and adjacent. Jands: by the hhand:. > 

__. rocker method; and made:low: daily: wages in that process. “They — a 

oon “appear: to have ‘worked -out:such:of: the lands: as. “proved. ‘suitable for. os 
8S “that: method and’ discontinued work. there. The: present: claimant - oe 
~*- planned to operate the claims by. sluicing, » “Machinery was installed 
0. for that purpose: and’ a: flume’ was built and a: sluice way or ‘ditch oo 
ae partly constructed. . But. Dbowlders » were “encountered. whieh it yeas * Me 


oe dee the peopbeod: ‘plan, aisha: ‘thie: »Stiachinery was: installed. in | sane oe 
_ > 1897: It would appear that the. plan: was: practically. abandoned, and oe 
in 1906: the machinery ‘was sold.and ‘removed before: the: Jand. WAS. cP OEE A 
ee flooded by the. Government.° The: house » above referred ‘to. was algo 2 oa 
 -sold-and removed:. The:flume had decayed-and was out of repair. 
The ditch had an- abandoned appearances, = being © covered. dby gre ass. said 
ee partly obliterated.’ : es 









cies tor ghese: five. ‘dlaiins,/ “the Pe coraced puedes having 3 an inind ihe” 
eed working of the claims by dredging operations. The claimant: at. that ~ 
yee kime, asked 83, 000 for the. claims: and: the: transfer y was: Ss not consufi: 
ee Ne ba céusidaration of the 5 pedota: ‘the ;-Dépastinidne t ha resisted’ tie: Lee 
2S gegen that the claimant failed to comply with the ‘requirements rs 

mee TOF the: ‘general mining: laws as to: the ‘Diamond: Bar Nos. 243; 5; and 6,- 
> particularly. with reference to the per: “formance of: the: ‘asséssmiént Saye ER ae 
Sieh e work, and. that under the circumstances pertaining to those claims she. i oo: 
is not’ entitled to receive any award. As to claim No. 4, it “does.1 0 
ae appear that: the annual assessment work: was performed as’ ‘required. ae cir 
Hepes, by: law up to the: time when the land was flooded, and: that there. were 8 9 ae 
certain: improvements. ‘made'upon ‘or for the: benefit. of said Claims 26 So 
es though: at the time® of the ‘taking over of the. land by. the: ‘United ae 
"States a portion. ‘of the improvements had been. disposed ¢ of amid Pee fo Se aS. 
= oe moved. and the’ ‘balance had greatly. deteriorated i n= value. - \ ith Oe ee ie 
spect. to that. claim, however, the Department’ believes’ ‘that: ‘ai falre fas 5 8) 
a adjustment. ‘of the ‘claim’ would be the payment. of ‘not: exceeding i 
oe $4000. Tt is: ‘therefore. directed. that: the claim’ for damages: beeren ell eeues os 
~ jected. as to. all of the: mining: ‘claims involved. except No. 4,-and that oe 
TLE as 40° the latter. claim, should the: claimant consent. to: accept $1, 000 age le 
: oa. reimbursement for all’ damages, accompanying ‘said consent by” a pene : 
ae e relinquishment of all claims to. the land « or for damages: for. the entire. ae cee 
io area. herein involved, the matter:be compromised'and settled. © © 
... The decision‘of the Reclamation Service and: dslepsstmental: decision ore 
me ot J hay 18, lou, are e modified accordingly. - ee eee 














ree 





Was id 





: ‘MeGINLEY. 
ne Olah - Decided February 2 29, (1916.. 
‘.b ; ; “Coan: anp -ApaAaRD PRicu—RiEPAYMENT. | ese Seg ie 
cae “Where the purchaser of, coal: lands paid. the: appraised Yalie. ther ne as: Tee en | a8 
quired by: departmental regulations, he-is not: entitled to repayment. of. any ae oe 
“ excess: paid by: him over: and above the 1 minimum. price. fixed by section 2347, i ce eee 

Revised: ‘Statutes. . oes ey | } cae eee 





ee Syiiien? r NeGiuloy ny Aor pincers i pots he: degen Of ‘the ee fh - 
© missioner 0 of the Gener al. Land Office f December 1 15, 1913, Te jecting ee 















OE BB 9 "DECISIONS, RELATING TO: THE PUBLIC LANDS. 


| : oe - file's application For fopayanent: af. alleged excess. ot urchins n money 
“. >. “in connection-with his coal: land entry: made March 18, 1909, for: the Le 
ae XN. SE. 4, Sec: 5, T.9'S., R. 10 W.. , Montrose; Colorado; land: district. | 


The: paeoaht: application 4 is filed uridén- section 2 of thes act of of March oo 


tee 26, 1908: (35 Stat., 48), which. provides: . eyes oo 
a That: in’all easés where’ it. shall appear to’ ‘the ‘satisfaction: ‘of. the. secretary ee 
ee bee: of. ‘the: Interior : ‘that: any person. has herétofore..or: ‘snall hereafter ‘make. any |e 
ee - payment to. the - ‘United: ‘States under. the public: Jand- laws. in? “excess. of. thes... 
pest > amount: he; awas. lawfully required’ to pay under.such laws, such excess. Shall ee 
Pgs ae repald to ‘such: person or to his” legal representatives. a ee eee 
oe ~ Section 2347, Revised. Statutes, under ‘which the an of said a land . 
ne oe somes made, authorizes the sale. of public. coal, Jands at— se ae 
ee oe Shot. less: ‘than. $10. per acre “for such Jands* where the same ‘shall’ be. “arineds: ea 
ee “more - than 15: miles. from aby: completed - railroad, and (at) not. Jess than B20" = 
oo: caper acre for such lands as shall be within: 15 miles of such road. | ie ben 
es By regulations. of. the. ‘Department. of “April 12, 1907. (36.3 Te D, ae 5 
— 665), issued-under sections 2347 to 2352, inclusive, Revised Statutes, oyeet 
 abrogating” all former. regulations, itv is. directed. that said lands ..~ 
shall be disposed: of at the” price‘ bs ‘fixed: upon. information: derived 


ge from field: examination,” but i in no. Case Tess than the 1 minimum. F Drlce. ine 


a Ss named i in the statute. 


“Under these regulations applicant: was. ai Fequited | to] pay vile a - 


- ‘praised value: of. $50. per. acre. for: said. land; -which: was: within Lbs 
oo" miles. of: a completed railroad, and. he: now ‘derands: sepeyinent. of ete 
the alleged. excess: of: $30 per. acre. under the act of 1908. ‘ 


Tt ds. -contended that. the. prices | ‘fixed’ by. Congress. “were. sale: maxi- | : 


vo ae as well as the. minimum, and that, therefore, the: regulations: of 
aa Lhe: ‘Department. directing the: appraisement and. sale of said Jands 
if Bo for: a: greater. amount: than: specified. by Congress are illegal. . | s 
se Lhe question presented i is not.a new one, these instructions having ee 
eG ek upheld in. the case. of. William G. Plested ét al. (40. L: D.; 5610) ue 
ae and. in . numerous. ‘similar. cases | unreported. . See. also. ‘regulations ee 
egtae prescribed. and: cases decided involving the: construction. of: ‘kindred... 
Lo agtabirtes! providing ‘for the sale of: isolated. tracts. (87. Stat. 773-des= . 
- oo oes partmental: regulations of December. 18, 1912, 4h L.. D., , 443). reserved — a 
oe Jands within the» ‘primary. limits. of. aileond! grants. (Section OBB Foe 
os. Revised Statutes; ‘Clark v. Northern: ‘Pacific Ry. Co., 8.L. D., 158; | 
~  -Atlantie & Pacific Ry. Co. 51. D., 269; William D. Baker, ‘12 Li, Sop 
oO Se 10% Daniel: Campbell, 29, L. De 673: ‘Romona Lopez; 29 ies Di 639: ee 
oe instructions of. Mar ch: 2, 1910, '38 Le D.,; 468, and Walter. Hollen. 
ae Jos steiner, 88.1, D. ; 319), timber and. stot: lands (20° Stat., 89; ‘tegus 
Neo = hone of November 30, 1908, 8r lL. D, 289; /Virinda ‘Vinson, 39 eS 


~The ‘Department is scalp inne to. dyetturd te many dévistons | in this. ey 


aa connection and Jong. establishe ‘construction of such statutes. Ty ao 


: this case, even: if sufficient authority. was lacking— ms 


Pe ao on’ the ‘presumption that ‘unauthorized acts would: not: Have been ‘allowed: to be 
oes “go! often. repeated as: to crystallize” into a regular practice. “That ‘presumption 
oa as: not- -reasoning: in. a ‘eircle,: ‘but. ‘the: basis: of a: wise and. quieting: rule: that: in 

- determining: the. meaning ' of. a statute OF existence of: a. power, ‘weight should = 








DECISIONS. ‘RELATING ‘To THE: PUBLIC | TANDS.. 







dead ‘aueli constritction by: ihe ‘Department i is ‘in: itself controlling in 





= “ . be given to the. usage. itself, even when. the. validity’, of the practice: is the a 
~~ subject’ of investigation. : United. States: D Midwest: Oil. Company, 236 vu S ees 


| ee 472. See also St. Paul Ballwey: Co. 0. - Donohive, 210 U. S. 21, 86. 


: ae Tee Yorbide ‘such, action. (Rancho ‘Gorté de cl a ie 
del Presidio, 1 'L. D:, 282, 239; Rees v. Central Pacific R. R. Co., 5 







Og EDS Ott: Taylor Vv: Yates, 8 Ty D., 279; 281; State of Ohio, 10L. 'D. os oe 


88M, 825; ‘Bender wv. “Shimer, 19 L. D, 363, 865). 







_ 894, 396; Smith Hatfield, 17 L. D., 79; Knight 2. Hoppin, 18 L. D. ; ee 


“Congress: has been. specifically. informed of the. deparanental ens oe 2 


ations providing for the: Sppraisement, and sale of coal Jands for es 


a “then prices. fixed bys statute’ (A 


Di: a1 ual Report. of the ‘Séeretary” of the a 





CaS Interior, 1907, ‘page. 19 and: ‘Congress has since. provided for: with: = o 
ae -drawal of: ‘public’ lands’ for: purposes: of classification:: (36. Stat., 847. )e een aa 
and’ made appropriations to be: expended in’ the. dlaastfoation: and 


ba appraisement. of. such. lands for the: ‘Purpose’ ‘of E disposing. of them at. j ae 
the values:so fixed’ 600 8 ee 

- The: ‘Supreme: Count of the. , United States ; in the: ease: of: United a 

States ¢ Ws Midwest Oil. Contpiaty, supra, page 481, in: n speaking of By 


: ee acquiescence: was. ialane to. ‘ootisen. $0! Sontints. the: eee Lay 


until. the power was revoked by. some. subsequent: action by Congress. ae a e 


| : : . This” being’ true, Congress: has not. only acquiesced ° in; ‘but, by. the — . 
we appropriations. mentioned, _ 
oe ot the Department i in. this. connection. 


ee “orp a AND Stow ‘Aor Parr: OF: Lanp—Reray Ment. | 


aaa, First Assistant Secretary: 






















has. uttimatively. Approved the: 1@ praction 


_ The: decision: of. the. Commissioner i is, s affirmed. 





: aa LAWSON. i a 
Decided’ Pebruary. 29,: 1916. 








Where the purchaser of lands: under.‘the timber. and stone: adt of Ju une , 3; 1878, 8, - 

= “paid the appraised: value thereof, as required: by: departmental, regulations, a 

e 2 he. is. not, entitled: to. repayment. of. any. ¢ excess ‘paid, Dy: him over. and. above = 
the. minimum price. fixed by that. act. ee ae ee a 






Lizzie Lawson has appealed | from. the: decision of ‘the Commissioner 


ofth the General 1 Land Office of J July 2 24, 1918, denying h her: sr app bieatone es ; 
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OE Blea: Ju une. 17, 4913, for: fopayment: ofa an alleged: excess, soi pritciadl ‘ 
oes Thoney. in’ ‘connection with timber:and:stoneientry: made: April 12, 
~~ 1910,for the SE. 4 NW. bS Sec. 6 Ee 85, ae R. 3 ve Renttle, Wash, ee 


Se es - ington, land ie . ee 
— In-the sworn statement. accompanying ihe. application: oe piirehase; re 





applicant estimated: the value of the: land and timber thereon: at $5. 00 * fe 
(per aétey and. on September 9, 1910, she was: advised by, the. local ot 
are officer's that. ‘said land. had been appraised at. 955 50. De, nae, wibiieh 


, Oe owas paid by her. | eg 
-. ~The present: appliestint is filed ‘indy: section 2 of the aet of Mareh pee 


ee — 1908 (85 Stat., 48), which provides: 





“That 3 in all cases | where it shall: appear. to the satisfaction of the Secretary pot 


oe ae to the United States. ‘under the. public jana Jaws: in, excess “of. the. ‘amount ee 


he was lawfully required. to. pay “under. such. ade such | excess: ; shall be | Pepa. os - ‘a 


oe Such person or to is legal representatives. 


oo _The act of June 3, 1878 (20 Stat, 89), ralating’é to the sills of .f public . ae 
= lands valued. chiefly. for timber and. atone: provides: for the sale. of such .- 


~ lands. “in. quantities. ‘not, exceeding: 160 acres to. any one person. or 

- association of persons at the minimum price of $2.50 per. acre os 

Le Section. Ba of said: act. provides that, | ee effect: shall be: ‘given to the ue 
7 foregoing ] provisions of this act: by. regulations to be preccribed by the 


’ “ : Gormmissioner of the General Land Office.” 


By: such. regulations, as: amended, modified ccooes) November 


a 30, 1908" (8 L. D. 289), it j is s provided. that: 


“Any land subject’ io sale tinder the ‘tonegdtie acts may, Saunier t ine direction ét } 


- oo the Commissioner of. the’ General Land: Office, upon’ application . Or: other wise, ‘pe. is | 
ee. appraised’ Dy. stnallest. legal. subdivisions, cat’ their reasonable value, but at. not, 28 


less: than. $2. 50. per. acre ; -and. hereafter 10 ‘sales shall be: made under said 1 acts oe a 
except: as provided. in these. regulations... ee ae ae ee ke 





a Say tiny reserved cee opriated, ‘nonmineral,. ‘sur irveyed public iands ‘within: ‘the ae 


ce “5 ibtelana States, which are valuable: chiefly. ‘for the timber or stone. thereon — 


te oe and unfit for’ cultivation: at. ‘the. date of’sale, may: be sold: ‘under: this act. at Ether a 
a “espenteed, value, but: in ‘no case at less than $2. 50. per acre, ie ee ~ | 


"Applicant eotitelids that the price of $2. 50. per acre, fixe bgt ee te 


: : a ct of Congress, is the maximum as well'the minimum price, and that, — = i” 
ar 7 ae therefore, the. regulations. of the Department: providing for the. Bp be 
See praisment. and sale of: timber. and stone lands for. a ‘ereater: monn. ; 


no than specified by Congress are illegal. Sire isk oe 
| “The question: presented i is not anew. one, eres iniétnictions having ae a 





: been’ upheld i in the case of Virinda Vinson (39, L. D, 449), and. this oa = 
... has been the holding of the Department in‘numerous similar cases. a 
a unreported. See’ also ‘tegulations: prescribed: and cases: | decided in- 8 





ak volving ths dondtinictions sof kindied: ‘stitutes providing: a the : sali 
of coal’ lands. - (Section. 9347, Re Ses departmental . regulations. Of 
April 19; 1907, 35 Te. D., 665; “William G.. Plested .e¢ a@.,.40:.L.-D., 
Dats 610) 5" Jablated, tracts, ( 2 
oe December 18;1912, 41° Le “D: , 443) - reserved lands within the primary 
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(3T, Stat., Aer -departmental.. regulations - of 





os limits-of vail oad: grants: (Sectibn: 9357) R. Sis Clark: o.. ‘Northern 
~~ Pacific Ry: Co: 3°L.D.; 1583 ‘William D. Baker, 19 L:-D.,1275 ; Daniel . _ . 
Campbell; 29. L. D., 6B: “Roindnia Lopez, 29: TL. Dj 6393 ingtt uctions © 


_ ofD March 2, i910, 38 i. D, 468, and, ‘Walter Hollensteiner, 38: 


a ohn Dees and long- established: construction.. of such: statutes... In- 





BLD, ee 








ithe ‘Department A dngeillinie ine over turn its many. vy décisong in n this : oS 





~~ deed. such - construction. by: the: Department: is; in itself, ee 


7 : “in this case, even if sufficient. authority, was Jacking— hyde a ee 


ie. vow. the pr esumption ‘that: unauthorized acts: would not! have: beét. ‘allowed: t to. a ee 
--so°often. repeated as ‘to cr -ystallize: into. a. regular’ pt acticé;. That pr esumption ig eS 


~ not reasoning in a circle, but the basis of a wise and. quieting rule that ‘in’ 2300S: 

‘determining. the ‘meaning of a ‘statute ‘or. ‘existetice of a power, weight should =... 

. be’given to the usage itself, even. when. the validity. ‘of the practice is the. subject = ce 

~~ of investigation. United’ States % Midwest’ Oil Company, 286. U. S. 459, AR. ee 2 
- See also’ ‘Ste Paul’ ‘Railway: Oo. D. ‘Donohue, 210 Uw 8. 1, 36. eee pen 





| ~The doctrine of. “phie poe well mown. anid: resomnived: | in. ae ao, 
oo Department, likewise forbids. such. action. (Rancho Corte de Madera i oe 


| om del Presidio, 1 L. D., 232, 239; Rees v. Central Pacific R. . Co., 5 L. D., ae 
a SOs ; Taylor: On "Yates: 8 Le p: . 279, 2815 ‘State. of Ohio, 10. ies Ds, , 894, a 






306; Smith, Hatfield, TT: PDs: 19: Knight % Appin: 18. L. D, ee 
i 924, 325; Bender ». Shimer, 19-1. D. -363,.365.. | ee 
|  Cotierpess has- been = ‘specifically ‘informed: of: thei ‘departmental a 


oe ‘regulations’ requiring: appr aisement Of’ ‘timber’ and” stoné’ lands. aiid ee ose 
_. «Sale thereof at their appraised value; but i in-no case for less than. $2. 50 
_ per acre’ (Atinual: Report’ of Secrétary: of. Interior for 1908, page 14), eee oe 


: . Office! 


~-and.has thereafter‘made: large additional appr ‘opriations’ té carry’ On ee 
~ the: new: work thus imposed: on: the field. service of the General Tand one ne 





The: ‘Supfenie: ‘Conrk ‘atthe United States; i in the case’ S68 sf United : . 


ae . States. ». Midwest. Oil. Company, | Supra, page. 481, in: speaking ‘of Bee : res 
._long-continued: ‘practice: ‘of this: Department, in. connection with: (See eae 
sons tain: withdrawals, said 2 ‘Its: (Congress gs) ‘silence: was’ acquiescence. ee EEE 
os ts acquiescence: was: ‘equivalent; to corisenttocontinue the practice 5 poe 
_. - until the power was revoked:by. some: subsequent action by Congress.” = 
This: being true, Congress has:not:only: acquiesced, but,'by the appro- 

RE pelations mentioned, has elie nsinyely. pie the. ss of Ete Ce ae 





“The decision of the » Cotimissioner ‘Is affirmed. 
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oo “ Dovidea a February. 29, 1916. 


ips _Tsonam | ‘Tract—REpayMENT:. 


~ Where the. “purchaser: ‘of. an: ibolated: ‘tract at “buble: ‘sale. aude: the. ‘ace Co a 
June 27, 1906,. ‘paid. the- appraised value thereof,’ as: required ‘by.’ depart-. Saat 


- a mental regulations, he is not-entitled to. repayment: of: “Any excess. over. and. =: = 


— - above the minimum price: of $4 25. Per. acre. > fixed. a by 1 that act. ee fon ee 


oe Fonts, 7 First Assistant ‘Secretary? ee 
‘William E. ‘Dennis: has appeaied-f Fok the:  dediaign: of the, a Coan ea 


cae ie missioner of the General Land Office of. December 15, 1918, denying 
tet NS: application - filed- June 17; 1913, for. repayment of an. alleged 
excess of purchase aigney in connection with entry of ‘isolated ‘tract 


es : aoe described as NE. 4 4 SW. » See. 1, T. 15 x, 26 Ws » Harrison, 
ey Arkansas, land: district: aoa 


The present application i 1s. filed under s section 12 2 of the act t of March : 


oo 26, 1908 (35 Stat., 48), which. provides: . 


“That: in all cases “where it. shall ‘appear. ‘to. ‘the satisfaction of ie. cece : 


a o oor the Interior that any person - “has” heretofore Or. ‘shall hereafter make. any ‘ - 
~ |» payment: to the. United: ‘States: under. the. public Jand laws’ in. excess. of the... 
_ “amount he. was: ‘lawfully ‘required to pay. under such: Jaws; such excess’ ‘shail 4 my 


: be: repaid to: such person or to his legal: vepresentatives.: * 

Ge Tihs: ate of June 27, 1906" ‘(Bt Stat., AD, under which said 1 tract a 
- ot land. was sold, provides: a Be ae ee oe ee 
Tt. shall be lawful, for. the. Cotamissioder of ihe Generel Tana, Office io oe e 


| — into market and sell at publie auction at the.land office of the district in which ~~ 
_- ..the land is “situated, for not less ‘than $1: 25 per “acre, any isolated or. discon: ee 


oer ~ nected tract or ‘parcel of the. public domain, not. exceeding’ one ‘quarter section, 


: /. which, in his-judgment, it would be proper. to expose-for ‘sale. after ‘at least 0 
oe thirty anys notice » By. the land officers « of the 2 district, in which such land may: be. fea 


. = situated... 


- Claimant j a5 said the sesiiiods+ palué of £ $9.0 00} per. acre fot dad aa ce 


— now contends that the. regulations of the Department: of. Decem- ns — 


per 18, 1912 (41 L. D., 448), in so far.as. they. authorize thé sale of — — 

ook jgolated tracts for more than $1. 25. “per acre, are. without: authority - Mie. 
oo of Jaw; and that the. alleged: eXCeSS. s paid by: him should be returned — ae 
A under | the act of 1908. : oe 

The: Department. hae ‘npheld ‘simile. seuuletons desig: "tader. ee 


ey e _ Kindred | statutes in-numerous: cases involving the sale of. coal lands a 
et ee (Section. 9347, Revised: Statutes; departmental: regulations of: April — es 8 
19° 1907). 85° Ti ‘D:, 665; : William Ge Plested ‘et af.; 40:L.:D., 610), 


a  ecerved: lands" within the: p primary = Timits of. railroad’ grants. (Sec- © ; 


tion. 2357, Revised Statutes; Clark «. Northern Pacific Ry. Co, pee 
oo BL. D., 158; Atlantic & Pacific Railway Co.; 5 L. D., 269; ‘William =| 
a. i Baker, 1 12 L a De 127; Daniel Campbell 22 L ‘oD, 67 35 He Romony: a 


- and Walter. Hollensteiner, 38. L. D.,.819).. 











| “DECISIONS: RELATING TO. THE PUBLIC LANDS. 8. 689 +! eee 


ae 99: Li D., 689+ instructions of March 2 1910, 38 Le Ded 468, o 





pe ~ The. Department i 1s unwilling to overturn fe ‘jaan do ceecone. in sis i 2 oe 
ee | eonnection and long-established. construction. of such. statutes. ae oe 
~ Under the doctrine of stare. decisis, well-known. and: reodunided 3 in 8 


this Department, such action 1S forbidden: (Rancho Corte de Madera ae 
coos del Presidio,’ ga D;, 289%. 239; Rees: v. Central Pacific R.. Be Co., pn ec 
BD Ds, QT ‘Taylor, De “Yates, S&L. Ds 279, 281; State of Ohio, — 


10 L. D,, 894, 396; Smith Hatfield, 17 L. D., 79; Knight » Hoppin, =e 


nas L. D.; 324, 895; Bender ». ‘Shimer, 19 L; D., 363, 365). SOP ee 
a “Not only. has this Pepartnent recognized that it | Is = largely ee oe 





os, tates ‘hie. invariably declined: to: disregard aad: Cee ‘the con- oe eae 
struction: placed upon statutes by the executive departments charged — ee 

_.. with their execution, “ ‘except for. cogent: reasons and unlessitisclear. = 

ee ~ that such. construction is erroneous” (United. States. ». Johnston, i) eee eee 





U.S, 286;-253) or “unless. a. different. one -is: plainly. required ry ee 
(Hawley v. Diller, 178.U. 8., 476, 488). | oe 
~The Supreme Court: of. the United States, in. yeeaicas of a ae eS 
~ continued . practice: of this ‘Department in ‘connection: with» certain. ee 


a withdrawals, said: “Its (Congress’s) silence was acquiescence. Its oe 


acquiescence. ‘was ‘equivalent to consent to. continue the “practice: until ee 


“the power. was revoked :by some subsequent action. by: Congress ° S : 


(United States v. Midwest © Oi Company, 236 Uy 8, 459, Bl) 
_ The decision. of the: > Commissioner As: s affirmed: ee ne 














- TABLE OF UNRERORTED 0 GASES DECIDED: 2 DURING. THE PERIOD . 
COVERED BY THIS VOLUME. ee 





: Abbot De 
5, 1915—Aftirmed. 





23. "1915—Remanded. 


Dae Reservoir &.. ‘Ditch—Right of 


cel Way—March “17, “1915-—Affirmed.. 
eee: ‘Abner, Ve: 
mere ber? 22;. -1915—Affirmed.. 

“ee a Abrams: . Das 'Clabauzh—-Homestead— 
os November L 1915—Affirmed: 
| Ce Acker, 

14,1915 —Remanded...- 
noe Beleley. John: W.—Repor 
“. 29, 1916—Affirmied. 








“1915—Reversed, - | 
Emil Ww. —Desert_ 
Pree "March. 1G: 1915—Affirmed. 





ee _cember. ine 1915—a firmed... 
a Adams 
oe ae vember Be 
ree, Adams De: 
November. 18, 1915— 


-1915-—~A firmed... 










-Modified. ° 





| “Adkinson, * 
wheal Mareh 9, 1915—Afirmed.. 
: Adkinson, . » POSSE 
wheal a April: 26, -1915—Motion: Denied: :: 
3 eke AdWnson, _ Jesse: 





Mates. ci) Son. Service. . a 
ee Adiinson, “Jesse. ‘GQ—H 
CoE ie" AUS: oT. 1915—Petition ‘Denied. 
ee “‘Adkison, 


re Sie e Aguirre: ON Noon—-Homestead—-Apri 
aoe y ie 1915—Certiorari Denied... 


ay, : Aimonetto, Domenica—Desert’ Land 
“August: 5. “1915—Vacated and. Ren) : 


manded. 


“ - Agi Doménica Desert, Lana} . So a ee 
em *1915-—Motion - | ‘Willard Ws assignee ve cases) - oo 


_N ovember el 3 
~manded.. 





, “gust Be “1915—Vacated and” “Re s 


oo 3 mandeds 
pas : . : Aimonetto, 





. Eggart—Homestead—Sune ai 


Aurel: J. —Homestead—March “Akeson,, ‘Ole, et: al. “Flomestend-—De- 





‘Dunn—Homestead—Decem- | 
|| Alkins, 
‘Hiram A Be -Homestead—J uly : 
| —February : = 
. - ae : Adams AL Tudson—Survey “March. 16, cee 
Hanes: 
John N.- — Homestead [—De- 


" Leeper—Homestead—No- =. 


Adamson, William ‘R.—Homestend— S 
a ~ Apr il. 27, 1915—A firmed. | 
ode ames. 7 


| : “Alexander, - 
Hi. —Homestead— “eS 

Affirmed. ssp eos “Alexander 
“Jesse | Gk. — Homestead = - 


omestead - = Allen. 2s. ‘Ryan—Homestead—May_ 16, “6 - See 








James. “Hi. — Homestead — |; 
‘November. 8, 1915—Motion- Allowed: é 


| Almon < De: ‘Larsen—Homestead—May 


Cele eset and Noe Alverson, 


vember” 15, 1915-—Motion: Remanded.. 









Aitchison, “Ronert. cae : I go PEER 
October: 29, 1915—Affirmed.. 


cember. 12; ; 1915-~—Motion- Denied; 


-Akeson & Stratton—Survey—April 26, ot 


-1915—Affirmed. : 


Akeson. &: Stratton—Survey—J une. 29, : ees 


1915—Motion Denied: : 
uary.. 2. 1916—Reversed: : 


; Alaska Hard Anthracite- Goal. Co. . on 
Ob, -—Coal—Jé anuary.. AB, —1916— Ag. : 


firmed. . 


i ‘Alaska... ‘Peninsule Mining & s eati ae 


6o -~-Mineral-—J uly: 80, 
firmed.. 


‘Alaska ‘Smokeless’. Coal C6: ek: ae ae a a 


‘Coal—J anuary: 24,- 1916—A ffir med; = 


“Alaska ‘Treadwell Gold Mining Co— 
- Mineral—December:' 24, _ 1915—Re- A oes 


‘maanded. 


" “Albright, Charles “A—Report—May 6, ae 
“Smith. etal. —-Homestead— Je. ae, 
‘| ‘Aldrich, Harlin. ¥. —Homestead—De- ot ae 


-1915—Petition Denied.. 
‘cember’ 2,.1915—Affirmed: 
April 97, 1915Reversed., 
“September: ke ‘1915—A firmed.: 


“Allright, Harry Li; —Homestead—Fan- : a ae = 
G.- — Homestead— 5 eee Po ee 

: | Allen ét al. v. Kettler. ef al. Mineral oe 
‘Go— — Homestead— |“ Bee 


. duly 81;. 1915-—Letter. to Reclama- | Allen’ ét-al. v. Kettler et al. Mineral 


uary:’ 8, 1916—Affiirmed:- 
“May 26, 1915—Motion Denied. 
September 3,°1915—Returned:. 
-1915—Motion Denied.” 

BF 1915-—Modified. 
20,.1915-——Affirmed. 


“Alstad: ‘9. Northern ‘Pacific - “Ry. Con ee _ 
-1915At- a a es 


-Homestead—March Alt: 
» firmed... 


Soldiers’ - 





‘Additional—December | 7. 
“1915—Affirmed. 7 





| ‘Althouse wv. Belsky—Homestead—Aug- ee 
“ust. 27, -1915—Affirmed. co a 
_Mary-—Homestend—Mar ch alts 


- 23; 1915—Remandea. 








“Hiram. H Homestead Jan- : . 





Amelia 8. —-Homestead— 3 : zt - ae ee 





“ Totten—Homestead— ad 





Allred Vv Foy—Homestead—Augus t 6. : pe ES 








Be Sgt ES 





oa “eh alvin J ohn—Homestend—J anuary. 18, 8, | 


Te gatas Ammer De. ‘Northern. Pacific Ry. “Goze | 


oe - Anderson, Carl E. —Homestead—J anu- | 
es : Anders son,” 
el ae “Anderson, 


ee a ae Fred,” “Whitaker, | 


is oo Ee An derson, - “Helen. 
; me e Anderson, ‘Erving — Mineral — ~ August, oe 


fee - Anders son, Jes,. Hulett, | 
fer ee——-Homestead—Maich. 6,. 1915— : aes 
ih Arneson, Louis—Homestead—I; january 


ee Ander son, 


oe Anderson, ° 


one Anderson, ‘William—Homestead—J wy | - 
ae - |) Arnold, 
__ Andetson, William: JHomestedd— | e Be & 
-Arnold: v. Rue—Homestéad—Ji anuary ays 


= “Ander SON, . “William ¢ 7 “J-—Homestead— 


se ‘Anderson Oe “Heirs: of Wyatt-sHoitie- le oe 
Assiniboine ‘Irrigation :::Co. “Deere See 
-Land—February: 16, ‘1916—Aifirmed. cee es 
aie ~~ Homestead — ae ee 


— io Ander son v. Rider—Homestead—Ireb- fe 


tte aL Anderson a. Union Land & Stock Co. el : 

ee © Reservoir—August 18, 1915 — Modi- * 

Cae | Ault, FS, 

oat Anderson v. ‘Wnion. Land. & Stock Co. af ya 

“Aumiller ek he we Howarth—Mineral © ae 
[oo Suly: 9 1915—Affirmed. ‘ Pe 

Wr ight —Homestead— | 


a Aeron. Op -Aurand,. Thomas — - Homestead ~ — aa puly a 


en Andrews, Be Li, Attorney. in Fact for : mE ce ona Se 
BL L,. Muston—Lieu - ‘Selection—No- Austin, Howard, et, al. —Homestend— 
- | Austin ‘Manhattan. Consolidated: Min-.. 


is fe Andrews, ‘Fred. ‘L—Homestead—Jan-_ - up cer 
“ -ing. Go ——Mineral—June | 80, 1915 yb 


ce op Andrews, ‘Martha. ‘B.—Desert * Laid 
ae _ Rebruary™ 16, - 1916—Afirmed, 


1916—Remanded. - 


~ Homestead—March._ 18, -1915—At-. 


-- firmed. - 


ee oe ‘thon, ‘Moses A.—Homestead—March 


23, 1815—Remanded, 


cary 22, 1916—Reversed:: 
‘Evelyn . N N.—Homestead— : 
“April 29; 1915—A firmed.” 
“Evelyn » ‘'N.—Homestead— 





‘June. 12, -1915—-Modified. . 


transferee — - Homestead = — —Mareh 6, e 
.1915—Motion. Remanded: ‘ 
Harvey 
“December 21, 1915—Affirmed: 


May. ae 1915—A firmed. » 


235: 1915—Affirmed. : 
oi ‘p. ‘trans-_ 


+ Motion: Remanded: 
oad, anuary. sols 1916—-Affirmed. 
“Mary-. 
‘April 26, 4915—Motion: Denied. 
venber-19, 1915—Affirmed.. 
26, 1915—Remandeéed. 


April 29, 1915—Letter to. ‘Reclama- 
tion. . Service. i 


July’ 28. -1915—Vaceated: : 


stead—November: 15; ee : 


tions: 


Motion’: ‘Denied. 


Tuary’ 26, 1916—Affirmed. - 


‘fied. : 


-Reservoir—October (23, 1915—Re- 


- quest Granted, 


August 9, 1915—Affirmed.- 


“-yernber 13,. 1915—Motion Denied.: 
uary. 20, 1916—Reversed. 


a Andrews, Harry L. —Homestend—Sep- | : 
~ re ae “Austin, 


tember. 27, . 1915-——Affirmed. : 


“UNREPORTED: CASES.” ie a | .8 a . S 





Appelonie, 


; Arkansas, 
Dp. Be = ; as 
JAtidlls, 


#.—Flomestead-— . 


MM Desert. Land— | ‘Armstrong, . 


| Armstrong, - 


. Lester: “W.-Homestead— ee ae 
2 Arnold, | David ° A—Homestead—Tune ne 
“Me == Homestead— | - ee 
vee a ‘Arnold;- John’. ‘N.—Homestead—Mareh tee 
ieee Anderson, Wallace W. —Report—No- Fo 
ae : “Arnold, 


- “Anderson 1 v. ‘Northern’ Pacific Ry: ‘Co. a ethey,*: 
- Timber and. Stone—June. 29, 1915— |. 


Bi Ator, 





Andrews, 0. S, “Worthivast Timber Go., a ne 
“transferee - — ‘Report = _ ~ Ji anuary’ 29, ve Ss ee 


1916—Reversed. 
By 1915—Reversed. 


Applegate. De: “Monahan—Homestead— oe a oi 


January 26, 1916—A ffiirmed.- 


‘Appollenia_ V.. _Phillips—Homestead— , = ae 





“March: 2s. -1915- —Affirmeds 3:09 


Arata,. ‘Pastor. AY ‘H.—Soldiers’ “hadi- ne 
| -tional—Febriary 29, 1916—Affirmed. =~ 
State of, G.. B:: Dickson, USN 
transferee—Selection—J anuary ease 


-1916—Dismissed. ° 
Francis’ : 
April: 1: 1915—Athir med: 


‘Armijo- Oy ‘Klin -Homestead—April’ 8 : - : 


1915—A firmed. 
“Henry, ‘et’: 

- stead-=—May: 3 ‘{915—_Attirmed:: 
Ar mstrong; © 

gust 3, 1915—A firmed. - 

June’ 12, °1915—A firmed. ' 

pow 1916—Reversed.” 

- O;: 1915—Remandeéd, 

23, 1915—Remanded, 
William: W.—Homestead— 
“December. 14, 1915——Affirmed.- 
January. 29; 1916—Motion Denied. 


“Ol,: 1916—A firmed: 


At nott v.° ‘Smith— Desert” Land—May fe . 


26, | 1915—Motion ‘Denied: ” 


| Anderson. vo. Heirs: of: Wyatt—Home- | Arthun, - -Helmert -*'O. —Homestéad—" a8 
_stead-—September. - “30, : Ce May a, 1915—Affirmed, . eee a 
- firmed. : | Arthun,” “Helmert” 0.—Hornestead— ee 


Jtne 19, 1915—Motion Modified: 


Lawrence » 
February. 10; 1916—Reversed.” 
‘“Henry—Desert. Land— 
a ae “1915—Letter® 
Service 





Ault, Franklin” S. —Homesteaa—April : | oe ~ 


23," ‘1915—Motion® “Denied. . 
April: 24. 1915—Aflirmed, 


26, 1915—Motion’ Denied. 


July 23, 1915—Motion Denied, 


Petition Granted. 
Stafford © W. 


J oseph—Mineral—Angust ae = 


ape — — Homestead ae 
“ah: Home» - — 


“Robert—Homestead—Au- | . . ; : 
“Robert -U. “Homestead 3 2 ee. 


“William - -W.—Homestead— ea 


ctober Be 
“tO: Reclamation ge 


‘déyi see—Homestead= ee 





_assignée—Sol- : : a ie : ae 
> diers” Additional—Mareh aoe oe oe 
: _ -Remanded. * ee 


oe Austin, Strafford - W., 
diers’ Additional—February 16, as 


a Baker, 


Bakken, 


e Baldwin, George B., 


aa Baldwin, 


UNREPORTED CASES. 


— Modified. 


- Austin v. Huston. et al —Homestead 


=-April 20, 1915—Affirmed.. 


- Avery, Allen-—Desert. Land—Apr il. 21, 


. 1915—A firmed... 

_. Axelson,. 
2 any 16, 1916—A ffirmed. 

Axness v. Reichard—Homestead—No- 

_ vember: 13, 1915—Affirmed. : 

Ayers, A. L. Northwest ‘Timber. Oo., 
* tr ansfer ee — Report — J anuary 29, 
1916—Reversed. 


| Ayers, William, Northwest. Timber 


Co., transferee (2 cases )—Réport— 


J anuary 29, 1916—Reversed. 


Aztec Land & Cattle Co.. (2: cases)— 


Lieu Selection—J auary 26, 1916— 
Affirmed. 


_ Aztec Land & Cattle Co—Lieu Selec: 
tion—January 29, 1916—Dismissed.. 
Azure Mining: Co. —Minera buy 28, 


- 1915—Affir med. 


Baar: wv. Hoyt—Homestead—J anuary 
. 26, 1916—Affirmed. . 

Baca wD. Baca—Homestead—J anuary 
oe es 1915—Affirmed. . 3 
: Bachsteia, Harry A., 
ber. Co,, 
_- " ary 29, 1916—Reversed. | 

Bagola v. Coffey ef al.—Indian Allot- 
~.ment—April 23, 1915—Affirmed. 


Nor eneat. Tim- 


pe Bahde: ov. Heirs of Kruger—Home- 


- stead-—J uly 15, 1915—Affirmed. 


= ‘Bahde v. Heirs of ‘Kruger—Home- | 
| (16, 1915—Motion 


stead—December 
Denied, — 
- Bahde 2. ‘Heirs of Kruger—Home- 


-stead—J anuary — 26, 1916—Motion { 
_.. Denied. 
Bailey, George - H., assignee of Gris- 


-wold—Soldiers’ Additional—August | 


4, 1915—Motion Denied. 
ae Bailey v. Lenher r—Homestead—Feb- 
ruary 10, 1916—Affirmed. © = 


Baker, Ar nold G.—Homesiead—Ji anu-— 


ary 20, 1916—Reversed. 


tember 27, 1915—Remanded. | 
| Baker, Fred O —Homestead—J. anuary 
20, 1916—Reversed. 


Baker, -Thomas EF. —Homestead—3 anu- 


ary 20, 1916—Reversed. . : 
Theodore SS —Homestead— 
S anuary 20, 1916—-Reversed. 


Motion Denied. - 
Baldwin, - George 

January 31, 1916—Affirmed. . . 
J. Merritt—Timber ~ and 
Stone—August 6, 1915— Affirmed. 


4631° —vol: 441588 vets 


Baldwin, [ 


ei at be 
Stone—October, A, (1915—Motion De- | 


Baldwin. vy, | 


a | ames—Homestead—Febr u- : 


| Ball, 
Ballard, 


transferee—Report—J anu | _ Soe ae 
‘Bar field, Edward . M.—Military. War 


. Barnes, 


C. Walter Homestead Sap 


Bartholet, ~ 


et. at. (2 eases =, 
Homestead—November “19, -1915-— 


#H —Homestead— | 


598 
a -MerrittTimber and — 
nied, 
September 8,- 1915—Affirmed. | 


Baldwin Vv. Haines—Homestead—Sep- | 
~ tember 8, 1915—Affirmed. . 


Baldwin v. Northern Pacifie Ry. Co:— a 


. Homestead—March 19, © —1915—At- ‘ 
' firmed. ; . 
Manson C.—Homestead—March 
16, 1915—Reversed. 
Harnest 


March 27, 1915—Motion Denied. 


Baltazar v. Beale—Desert Land—Oc- ames 


~ tober 18, 1915—Aftirmed. 
Banks, Charles — 
June 30, 1915—Modified. 


Banks v.., Bissegger—Homestead—May a 


26, 1915—Affirmed. 


‘Bannon. Vv. Sample—Flomestend—June 
28, 1915—Affirmed. | -_ 
Bantz, John D.—Homestead—April 1, 

a 1915—Remanded., 
_ | Barber 


Lumber. Co. v. Centerville . 
Mining & Milling Co.—Mineral— 
July 28, 1915—Affirmed. | 


| Barber Lumber Co. v. Genterville Min | 


ing & Milling Co—Mineral—Janu- | 
ary 15, 1916—Motion Denied. 


Barbey. v. Ruff—Homestead—July 28, 3 | 


1915—Affirmed. 
r ant—Mar ch. 3, 1915—Affirmed. 


Barkelew  v. Olson — Homestead — 


April 20, 1915—Motion Denied. ° 
Frank—Homestead—J anuary | 
31, 1916—Affirmed. » 3 
Barney Vv. West—Homestead—July 31, _ 

1915—A ffirmed. - 
Barrenda Land & Irrigation | Co. . 


at. — Reservoir — J une 26, 1915 ae _ 


‘Affirmed. 


Barrett v.: Northern Pacific Ry. Co. — 


Homestead—March 22, 1915—Modi- 
fied. 


‘Barrett D. “Watson. — : Homestead’ — 


April 17, 1915—Motion Denied. 
Barrette & Barrette—Timber 


and | 
‘Stone—April 19, 1915—Affirmed. | 


‘Barris, ‘Stella M.—Homestead—No- a 
| vember 17, 1915—Reversed. 
Bartell, William F. — Homestead — 


March 30, 1915—Remanded.. | 
Barthel” v. -Thompson—Homestead— - 
January 29, 1916—Affirmed. | i 
J ohn—Report—J une 29, ys 
1915—Affirmed. es 
Bartholoma  v, McClure. — ‘Isolated 
~ Tract—June 28, 1915-—Affirmed. S 2 
Bartlett, Nellie L.—Homestead—De- adi 
‘eember. 7, 1915—Modified. Ss 


-Barzie, ‘Bonnar, et al. —Indian- Allot# | 
. ment—J une 12, 1915—Affir med. 


Chandler—Homestead— 


.—Homestead— a 


wep. anaes + 


a. Bayles, - 


‘Bell, 


594 


-- 


oe @, _ Powell Homestead—Tune 12, 


1915—Affirmed. 
Bate, John. T.—-Desert Land—J anuary 
. 5, 1916—Affirmed. j 
Batterton, Farinda O,—Homestead— 
March 17, 1915—Reversed. ? 
Baxter, Rufus—Homestead—March at, 
-1915—Remanded. 


29, 1915—Affirmed, 

Beach, H. A.—Desert Land—July 26, 
1915—Remanded. 

Beale, 
May 26, 1915—Returned. 


‘Beard v. -Bradley—Homestead—Web- | 


— ruary. 99, 1916—Affirmed. 

- Becker, J ohn BE _—Homestead—J une 12, 

- 1915—Letter to Reclamation Serv- 
ice. 


| Becker, John ‘EB. = ceymicatend Sep- e 


tember 3,.1915—Affirmed. | 

Beckman v. Tady—Desert Land—J an- 

~ vary 29, 1916—Motion Denied. 

Beckstead ¥. Barnes—Desert Land— 
‘February 26, 1916—Affirmed. — 

Beewar vv. Brewer—Homestead—Au- 
gust 9, 1915—Affirmed. 


Bedient, Bugene—Homestead—March 


a kg 1915—A farmed. 
Bedient, 
12, 1915—Motion Denied. 


Bedient Eugene — Homestead—J anu- 


~~ ary 26, 1916—Remanded. 

Beeler, William C., assignee—Soldiers’ 
Additional—February 19, 1916—Af- 

- firmed. 
Beighle wv. ‘Northern. Pacific Ry. Gis = 

 Mineral—March 6, 1915—Reversed. 


. Beighle v. Northern - Pacifi¢ Railway | 
_ Co -—Selection—July 17, 1915—Mo- | . 


tion Denied. 
Beiser, J. H.—Homestead—May 18, 
1915—A firmed. 


Belford, William T—Petition—March. | 


bl, 1915—A farmed. 

: Belgarde, Joseph, sr. 12 cases) —In- 
dian Allotment—April. 29, mead 
firmed. 
~ Belgarde, 


‘Michael, for -O, T: Bel- 


garde—Indian Allotment—April 29, 


1915—Affiirmed. | 
- ‘Belgarde, Michael, for L. J. Belgarde— 
' Jndian. Allotment—June 1232 1915— 
Affirmed. 


Bell, Emma’ V. —Homestead—August 


5, 1915—Modified. 
per 7, 1915—Affirmed. 


Bell, Thomas—Homestead—March ys 


1915—Remanded. 
Bell v. Par ker—Mineral—Febr wary. 18, 
~ 1916—Modified. 
Bellgardt, 
. * ary 26, 1916—Vacated. . 

Beman, Nancy Je; aesipiceSoldiens! 
Additional—June pa aut eouen 
Denied. es 


Florence G.—Desert. Land— 


Hugene—Homestend—I une ; 


Mertie. C. ——Homestead—Septem- 7 


Albert—Homestend—J anu- . 


John ie omestcad May | 





Bentley, | 


UNREPORTED. CASES. 


Benabides, Telaseete= Homestead 7 
November 3, 1915—Certiorari De- 
nied. | 
Benham, eenry A.—Homestead—J uly 
20, 1915—Petition Denied. | 
Benjamin, . Wesley—Homestead—Au- 
gust 27,.1915—Affirmed. - 
Bennett, Clara E., 
Desert Land—March al, 1915—Af- 
' firmed, _ 
Benson, ’ August—Desert Land—Sep- 
‘tember 27, 1915—Remanded. 
Bentley, — Arthur — C.—Homiestead— 
March 22, 1915—Remanded. Si 
Arthur 
14, 1915—-Modified. So 
Bentley, Louis D. —Homestead—March ; 
22, 1915—Remanded. | 
Bentz, -Fred—Timber and Stone : 
June 19, 1915—Affirmed. = 
Bentz, Lizzie—Homestead—April 29, | 
— 1915—Affirmed.. 
Berg, ‘Fred—Homestead—J anuary 20, 
1916—-Reversed. : 
Berg v. Hanson—Homestead—J uly OT, 
- 1915—-Affirmed. ~ 
Berger .v. Northern Pacific Ry. Co.— 


Homestea d—M arch 17, 1915—Af- 
. firmed. » 
Bergeson, Burt—Sur vey—April 


1915—Affirmed, 
Bergsieker +. Penkake—Homestead— 
April 27, 1915—Affirmed. 


Bergstrom ». Northern Pacific Ry. 


Co. —Homestead—March . 19, 1915— _ 
Affirmed. | 

Berke v. Bowles—Homestend—3 uly 27, 
1915—Affirmed. — 

Berke’. wv. Bowles—Homestead—Sep- 
tember 27, 1915—Motion Denied. 

Berndt, | Carl—Homestiead—J anuary.- 
22, 1916—Reversed. 

Berst v. Northern Pacific Ry. Co— 
Homestead—March 18, . 1915—Af- 
firmed. | 

Bestul  v. _Warren—Homestead—Sep- 
tember 7, 1915—Affirmed. » 


| Bevilacqua, Giowanni—Mineral—Feb- | 


ruary 26, 1916—Aflirmed. | | 
Bice, ‘Lewis. H,—Homestead—Novem- 
per. 28, 1915—Reversed.. 


‘Bidwell Vv. Mayhew—Miner ral—August | 7 so. 


4, 1915—A ffir med. 


Bill, Joseph—Homestead—June 17, 


| 1915—Letter to Reclamation Service. .- 


Bill, J. osc nl Hom tad naeuer 4, 
~ [915—Affirmed. | 


Billett, H. A., Hulett, i. P., 


Motion Remanded. ~ 4 
Billings, Callie L.—Homestead—Janu- sal 
ary 31, 1916—Remanded. 
Bins, 

ary 26, 1916—A firmed, 


Bishop, : Archibald — “Homestead: — _ | 
March 81, (1915—Remanded. > 


administratrix— oS 


C. —Indian—August on 


26, 


trans- 
- feree—Homestead—March 6, 1915—- oe 


John G:—Desert Tand—Febru- - | 


: Blanchard, Arthur 


| ~ Blocher, 


| Sg Bollinger 


_UN ‘REPORTED CASES, 


= %, Bishop, 
- . 29, 1915—Reversed.. 

7 Bissell, ‘Stanley H.—Homestead—No- 
vember 16, 1915—Afiirmed. - 


_. Bitner, Charles—Homestead—April ph ae 


-1915—Affirmed. 


Black, Ernest: G.—Homestead—J anu 


ary 22, 1916—Reversed. 
‘Black Hills & Denver Gold Mining 
Co —Mineral—August 9, 1915—Re- 
~ versed. 


Black Hills & Denver Gold Mining | 
Co. —Mineral—November 15, 1915— | 


- Motion Denied. 


Blake and Peavey—Homestead—J uly 


8, 1915—Affirmed. 


- Blake v: White—Homestead—Febru- 


ary 16, 1916—Affirmed.. 

Ss. ——Homestead— 
-March 9, -1915—Affirmed. 

Blanchard, - Dick .-E. -~ Homestead— 
March 22, 1915—Remanded.. 


Blanche, Emma i.—Report—apr i] ney | 


1915—A fir med. 


- Blanke, Edwin 8. —Homestead—J uly 


17, 1915—Affirmed. 


: Blankenship, H. B, eé al. _Home- 

, stead—November ‘19, _1915—Modi- 
: fied. -_ 3 
Blazer, — nee N 2 Soiaiens Home:: 


stead—April | 6, 1915—Motion Al- 
lowed. 

Isr ael 
- gust 6, -1915—Remanded. 


Blood w.. - Hahn—Homestead—Septem- 


ber 8,°1915—Affirmed. 


| Blood Vv. MeCoy—Homestead—Septem- 


ber 3, i915—Afirmed. 


Blood %. Ross—Homestead—Septem- 


ber 3, (1910—Affirmed. ; 
Blood vv. Oedekoven—Homestead— 
September 8, 1915—Affirmed. | 


Blood v. Santa Fe Pacific: Railway 
». Co.—Lieu » Selection—September By 


 1915——Afirmed. 


- Bobst, Miles, e¢ at. —Homestead—De- 


cember 7, 1915—Reversed.. 


; Bock, James. B—Homestead—July 22, : ns 


1915—A ffirmed. 


8s ‘Bohannon, Mary B.—Homestead—Au- 


gust 5, 1915—-Aflirmed, . 
Bolcof, Ernest, LL EK, Venator, trans- 


-feree—Desert Land—J uly 26, 1915—: 


a Reversed. - 

- Boles v. "Yeates —Homestead—Febru- 
ary 7,. 1916-—Afiirmed, 

De Douthitt—Homestead— 
July 30, 1915—Motion Denied. 


Bond. v. Maloney—Homestead—April_ 


_ 2%, 1915—Affirmed. 

.Bone, Green B., Heike: of—Home- 
-stead—June 23, 1915——Affirmed. 
“Book Cliffs Ditch—Right of “Way—Au- 
| gust 27, 1915—Affirmed. | 


Booth, Arthur $.—Homestend—Ja anu-- 3 


ay 26, 1916—Vacated, 


“ 


ve oy J —Homestéad—Apx i 


Bostic, 


. Bourgeois, 


J. —Homestead—Au: 





Br aiford, 


Bray, 


| Booth, James N.—Desert Land—Ji anu- ee. 


ary 29, 1916—Modified. 
Booth, a ames N.—Desert Land—July 
22 1915—Affirmed., . | 


Booth, James N.—Desert Land—Sep- , 


tember 3, 1915—-Motion Denied. 


Booth v. Boeschen—Homestead—Au-_ a 


gust 11, 1915—Affirmed.. 
Garr ie—Desert . “Land—April 
23, 1915-—Modified. | f 


‘Botkin, Ida M. —Report—November 3s . 


1915—Afiirmed. | ; 
Botkin, Ida. M. —Report—January. 28,° 
1916-—Motion. Denied.. 


Botkin, Jonathan A ~~ Report-——Novem- 


ber Ey 1915—A ffirmed, | = 
Botkin, Jonathan A. —Report—J anu- 
ary 28, ‘1916—Motion Denied. | 


Botts v. Northern Pacific Ry. Co.— 


Homestead—March — 19, 
firmed. - 
Botwin v. Wise—Homestead—Septem- 
ber 
manded, | 
Botwin ‘v. ‘Wise—Homestead—Decem- 
ber 7, 1915—Motion Denied. 
‘Alexander . 
stead-—-October 1, 1915—Appeal Dis-. 
missed. 


1915—At- 


Bower Ve MeComb— Desert Land— 7 7 


- October 29, 1915—A firmed. 

erie George, H. P. Hulett, trans- - 
_ feree—Homestead—March . 6, 1915— 
“Motion Remanded. ' — 


‘Bowman, Archie We, - 
_ Soldiers’ - Additional—J anuary 29, 4. oes 
1916—Reversed. 


Boyce v. Northern Pacific | ‘Ry. Co". 


Homestead—March 1%, 
firmed. . 


1915—Af- 


Boyd, William: C, —Timber and Sines ; 


September 8, 1915—Vacated. 


; Boyle uv, Ives——Desert Land—May 14, . 


1915—Motion. Denied; 


| Boyle v. Smith-——Desert Land— Mey, 14, 


1915—Motion pened 


‘ruary "14, 1916— Affirmed, , | 
George ‘A—Homestead— 
April. 17, 1915—A firmed. 


Brandt v: Cox—Homestead—May 3° | 
. 1915—Motion Denied. 


Braun, Thomas J. —Homestead—May 
- 10, 1915—Reversed. , 


Bray and Rask—Homestead—April 29, 


1915—Motion Denied. - : 
J ohn—Report—February 29, ws 
.1916—Affirmed. ° 


Br ayner v. Northern Pacific ‘Ry. Gg 


- Homestead—September 24, 1915— @ 
_ Affirmed. 


‘Brayner v. Northern Pacific Ry. ror RR 
| 1915 


- Homestead—November 23, 
Motion Denied. - 


Brenna v. “Northern Pacific Ry. Co. 7 ae ip es 
ne ee 1915—Af- aoe 


firmed. 


4, 1915—Modified and Re- - 


A.—Home- 


assignee - a 


Br aun Hannab—T i im ik er 
Stone—September 7%, 1915—Affirmed, 


3 ‘Br "etzke, William—Homestead—March | 


- 28, 1915—Remanded: 
. Breuhaus, 
ary 381, 1916—Affirmed. 
_ Breunig, Walter § —Homestead— 
April 27, 1915—Affirmed.. | 


Brewer, Earl E -~Homestead—Decem- | 


ber 1, 1915—Affirmed. 
Brewer, Earl M -—Homestead—J uly 10, 
| “1915—A firmed. 
Brewster; Anna R.—Report—May a Be 
; 1915—Motion Denied. | 
Brezina 2. Loy—Homestead—August 
_ 6, 1915—Hearing Ordered. 
. Brislin, Daniel J.—Homestead—Tuly 
LT, 1915—A fiir med. 
Brislin, Daniel J.—October 11, 1915— 
e Letter to Geological Survey. . 
‘Britton, G. C.—Coal—April 27, 1915— 
~Remanded. 


-Brode et al. v.. Gosslin et al. Tied Se- 


lection-——July 23, 1915—Affirmed. 


| Bromley », Northern Pacific Ry. Co—. 
30; 1915—Mo- 


Homestead—Mar a 
tion Denied. 


Bromley v. ‘Northern. Pacific Ry. Co 


Homestead—June 8, 1915—Motion 
| Denied. 

Brooks, George B,~Honiestéad—No- 
a vember 18, 1915—Affirmed, 

_. Brooks, Llewelyn B -—Report—October 
26, 1915—Affirmed. 


= Brooks », Grege—Desert Land—No- 


-vemmber 23,.1915—Reversed. | 
Brooks v. Grege—Desert Land—J anu- 
. ary 18, 1916—Motion Denied. 
_ Broslin, 
-tober 27, 1915—Petition Denied. 
- Brouse,. 
February: 5, 1916—Affirmed. 
Brown, Benjamin Hi. for. Grace B. 


Brown—Indian. ‘Allotment — Decem- 


ber 22, 1915—Affirmed. 
Brown, 
—Co.,: 
: 29, 1916—Reversed. 
% Brown, James. EH. —Homestead—J uly 
20, 1915—A firmed. : 
Brown, John D —Homestead—October 
2a; 1915. — Affirmed. 


Brown, Mahlon—Homestead—August | 


17, 1915—Motion Modified. 


- Brown, Martina—Homestead—Septem- . : 
| Buoh, ‘Benjamin — Homestead — Sep-° 


x tember 30, 1915—Affirmed.: ee 
Benjamin — Homestead — -No- PE 


ber 14, 1915—A ffirmed. 


Br Own, Martina - — Homestead — J anu-. 


/ ary 29, 1916—Motion Modified, 
. Brown, Murray M —Homestead—Sep- 
tember 27, 1915—Affirmed. » 


-Brown, Murray M. —Homestead—De- _ 
| Buob, John W.—Homestead—Nover- | 


cember 17, 1915—Motion Denied. 


Brown, Pearl B.— Desert Land~Feb- 


 - puary 14, 1916—Affirmed. 


_ Brown, Stena V —Homestead—October 


ra 1915—Motion Denied. 


and. ee 


Ernest—Homestead—J anu- 


| Bryan, Charles W. 


Bryant, 


Daniel, J. = omestend=s0ce: 
Ernest Y.—Desert Land— 


‘Buffington - v, ‘Short — Timber, A 
.Stone—November 23, 1915—Motion 7; 


‘Hdward, Nore Timber | 
transferee — Report—J anuary 


| Bugas, A. P.,, 


~ Buoh, 





UNREP ORTED CASES. 


‘William: G.—Homestead— 
January 28, 1916-—Affirmed. 


Brown v. Baker—'Timber and Stone— 


November 28, 1915—Affirmed. 


Brown ¥. Black—Desert. Land—July . 


23, 1915—A firmed. 


Brown v. Christensen—Homestead— 


‘March 81, 1915—Reversed. 

Brown ¥v, Chr ictenson-Homiestends= 
July 8, 1915—Motion Denied. 

Brown v. 
28, 1915—Affirmed. 


‘Brown v. Martell—Indian Allotment— 


January 31, 1916—Aflirmed. 
Browning; J. ‘D., 
30, 1915—Aftirmed. 


14, 1915—Motion. Denied. 


Bruseau, Oliver —Homestead—July 8,. aoe 


1915—Affirmed. | 

B ——Homestead— 
January 4, 1916—Reversed. 

-yemher 8, 1915—Reversed.. 
—August 23, 1915—Affirmed. 
—April 14, 1915—A firmed. 


26, 1915—Motion Denied. 
Buckallew v. Northern Pacific Ry. 


_Co, — Homestead — December. 18, 


-1915—A firmed. 


et al -—Coal—June | 


“David R.—Homestead—No- - 


‘Buck, Horatio M—Desert Land—July 7 


Buckley, Annie N “Desert Land—Sep- ; 


tember 8, 1915—Reversed. 


Buckley, John. W.—Coal Declaratory - 


Learn—Homestead—J une. 


Bruce v. Violett—Desert ‘Land—April begs 


Buck, Henry. William E.—Homestead oe 
Buck, Horatio "M., et al.—Desert. Land a 


Statement — October - 23, 1915 - — 
Affirmed. | . 
Budge. v. Budge—Homestead—April af 


14, 1915—Affirmed. 

Buffington. v. 
Stone — September. 
firmed. — 


Denied. 
31, 1915—Affirmed. 


Soldiers’ “Additional - — October 


1915—Remanded: 


Bunney, John G.— Desert Land—May 
17, 1915—Reversed. 


vember 23, 1915—Motion Denied. 


Buob, John 'W.—Homestead—Septem- 


‘ber 30, 1915—A ffirmed., . 


ber 23;: 1915—Motion Denied. 


Bu Ob,. 
ber a 1915—A ffir ied 


Short aol Timber and “an 
14, a ee 2 


Samuel “Homestead Septent- 


and 


‘Buford, Simon E E -Homestead—Mareh 


assignee of Fielder— ee 
A . 


‘Bunnell, Arabella H.—<Desert Land— 7 
~ August 6, 1915—Reversed. 


ee 


= 


ae Buob, 


7 ae Burdick, 


pe Burns, 


i Burnson Uv 


- - Butler’ 


“ ‘UNREPORTED CASES. — “Gt Mes a DOE 


. ber 23. -1915—Motion Denied. 

3 Buraa, Mary. M.—Homestead—August 
6, 1915—Reversed, . | 
George _ W. —Homestiead— 
“February 25, 1916—Reversed. 


: Burdick Vv. Flamar—Homestead—No- 


vember 24, 1915—Affirmed. 
~Burditt, 
per 24, 1915—Affirmed.. 


Burger v7. Le Clair—Homestead—Apr il 


14, 1915—Affirmed. 


- “Burgeson, Burt — Survey - —J une 29, | 


1915—Motion Denied. 


. ~ Burgeson, Burt—Homestead—Decem- 


~ ber 18,.1915—-Motion Denied. 


a Burgess, Wilmot. J —Homestead—De- 


cember 21, 1915—Affirmed.. 


- Burgess, Wilmot J —Homestead—Feb- 


ruary 5, 1916—Motion Denied. 
‘Burgund, ‘George J. ~Homestead—May 
29,. 1915—Remanded.. 
Burley, 


‘gust 80, 1915—-A ffirmed. 


March 27, 1915—Reversed. __ 
Burns | v.. Hamann—Homestead—Sep- 
tember 27, 1915—Affirmed.: 


-.-eember 7, 1915—Affirmed, 
Burroughs, 
February 18, 1916—Reversed. 

- Burtis, Cole C.—Timber - and Stone— 
_ December 13, 1915—Affirmed. — 

- Burton, ‘Bettie ‘V.—Homestead—No- 
—. vember 30, 1915—Affirmed.. 

Burton, Bettie V.—Homestead—Jan- 
‘uary 19, (1916—Motion. Denied. 








|-~May 








20; 1915—Cer tiorari Denied. 


Busacker ». Davis—Homestead—Jan- | 


uary 24, 1916—Petition Denied.. 
- Bush v. Austill ef al—Desert: Land— | 
~ September 18, 1915—Reversed. | 


- Bush ». Austill ef al.—Desert Tend 


‘December 13, 1915—Motion Denied.. 


ae Butler, Patrick—Timber and Stone— |. 


Co. 
— 1915—At 


March 6, 1915—Instructions.. 
~ Butler v. Northern Pacific Ry. 
| Homestead—March 19, 
firmed.) 
». Sti. John-—Desert’ Land— 
. August 4, 1915—Affirmed. | 
- Buzick, Edwin—Homestead—March 9, 
1915—Affirmed. * 
Byers v. Northern Pacific Ry. Co 


\ Lieu Selection—July 28, 1915—Re- 


versed. | 

Byron, Heirs of H. Re—Désert Land— 
May. 8, 1915—Motion Allowed. 

Byron D. _Andrews—Homestead—Aug- 
“ust 26,.1915—Reversed. 

Byron v. _Andrews—Homestead— No- 
vember. 19, 1915—Motion Denied. — 


8 inaed ames N overn- | 


'Clara—Homestead—Decem- | 


Jacob, FF. W. “McReynolds, 
<assignee—Soldiers’ Additional—Au- 


William Desert: Land— 


-Keim—Horestead—De- | 


Frank . ‘A.—Flomestead— | 


: California, 


: California, 


California, State of, 


California, State of, M. J. 


Cabbage v. _ ‘Torgerson—Homestead— 
January. 4, 1916—A firmed. s 
Calderwood,. J ohn—Homeste ad—May . 


2, 1915—Remanded.. 
Calhoun, 


Harry = 0. Saami 
“August 21, 1915—Motion Modified. 


California, State of (2 cases)—Selec- - 


tion—March 6, 1915—A firmed. 


California, State of (4. cases)—Selec- 


tions—March 9, 1915—A firmed. 


California, State of —Selection—April . 


Be 1915—A firmed. 


California, State of—Selection—May - 


20, 1915—Remanded. 


California, State: of—Selection—May 


20, 1915—Motion Denied. 


California, State of -(4. cases)—Selec- - 


tion—May 27, 1915—Remanded. 


California, State -of. (2 cases )—Selec- Pe Sg Be 
1915—Letter iO oa,” | 


tion—June 19, 
. Reclamation Service. fe. bis 


California, State of-—Selection—June 


28, 1915—Motion Allowed. 


_ California, State of (2. cases) —Selec- | 


tion—July*2, 1915—Vacated. 


f California, State of, et al. —Selection é oe 


July 23, 1915—Reversed.. 


California, State of—Selection—Suly . “: er ae 


28, 1915—Remanded. 


California, State ee oe (Lake : - 
id aa fin, 


Protests) —August 
structions. _ | 


California, State of, e¢ al. —-Selection— é 


August: 26, 1915—Motion Denied, 


| California, State of, ef al.—Selection— 
1915—Petition Allowed... =...” 


August 26, 7 
State of—Selection—Sep-. ; 
tember 11, 1915—Affirmed. — | 


‘California, State of —Selection—Octo- 


ber 21, 1915—Remanded. ; 
State | ‘of-—Selection—No-_ 
‘vember 3. 1915—Affirmed. — 


California, ‘State of, et al. —Selection— a 


“November ‘15, 1915—Remanded. : . 
“California, ~$tate of—Selection—De- 
-eember 31, 1915—A firmed. 


California, State of, L. J. Abrams, | 


transferee (4 cases)—Selection— _ 
- March 17, 1915—A firmed. a | 
California, State of, L. J.. Abrams, 

‘transferee — Selection -— Rae pe il 

1915—A firmed. 


transferee — Selection - — -M ay 26, 
1915—Motion Allowed. 


Jee California, State of, L. J. Abrams, . 


“transferee (3 cases) —Selection— . 
May 29, 1915—-Motion Allowed. > 


. Ashurst, - 
” transferee — Selection — — ~ March Ay, 


|. 1915—A firmed. 
California, State of,. MM. J. 


- Ashurst, 
transferee — ‘Selection — J une | A i 
one eee | 


80, i 
pe J. Agee See 


| 598 


California, State of, W. E. Beck, ‘Granes 
1915— | 


; California, State of, 


< 


California, 


California; State of, Balfour-Guthrie 


Investment Co —Swamp—april 1%, a ke 


1915—Affirmed. 
California, State of, H. L. Barnard, 


transferee — Selection — August 14, 


1915—Affirmed.. ~ 
California, State of, E, L. Barnard, 
transferee—Selection — October 23, 
1915—Motion Denied. | 
California, State of, H. W. Barnett, 
transferee — Selection — May 22, 
1915—-Remanded, — 


California, State of, W. E. Beck, traus- 
“feree—Selection—Ju une 23, . 1915—_ 


Affirmed 


- feree—Selection—J uly 21, 
Motion Denied. : 


_ California, State Of, W. E. “Beck, trans- 
} feree—Selection—October G 1915— 


Motion Denied. 


transferee —— Selection— June _ 
1915—Vacated. _ 

State. of, W. A. Bolton, 
transferee—Selection—February _ 4, 
“1916—Affirmed. 


- California, State of, G. W. Bothvvell 7 


‘transferee — - Selection - — April 
1915—Reversed. 


: California, State of,: Diamond Match 
Co. — Selection—May 27,’ 1915—Re- | 


_ - manded. 


California, State of, A. H. Dickinson, ; 


transferee—Selection—December ale 
1915—Motion Denied. 


California, State of, J ohn unos, 
transferee — ‘Selection — July 27,. 


~ 1915—Motion. Denied. 


California, State of, Annie Fabian, 


2 feree—State Selection — December 


: Galifor nia, 


7 California, 
. lery, tr ansferee—Selection—May 27, - 


"transferee —. Selection — ‘March 1%, 
-1915—Affirmed. 
California, State. of, - Annie Fabian— 


Selection—May — 21 ee 
Allowed, , 
California, ‘State of, RB. a. “Fale 


vey, transferee—Selection—J uly 14, 

1915—Motion Denied. 
California, State of, Frick, trans- 
17, 1915—Petition Denied. 
State of, G. S. El- 
dred, transferee—Nelection—J une ae 
~1915—Vacated. 


State of, William ‘EL 


1915—Remanded. 


‘California; State of, Honey Lake Val- 


ley Co. —Selection—April 6, 1915— } 


Affirmed. 


| California, State of, Honey Lake Val- 


ne 


ley Co —Selection—July 44, oo | 


- Motion Denied. 


California, State of, Honey. Lake Val- 


ley Go., tr ansferee—Selection—July 
26, 1915—Motion Denied. | 


Califor nia, 


California, 


TH. Benton, 
19, . 


California, 





UNREPORTED CASES. 


| California, State of, Honey: aie Val-- 


ley Co., transferee——Selection—Sep- 
tember 2, 1915—Petition Denied. | 


California, State of, J. C. Kelly, trans- 
fer ee—Selection—March iW, 1915— ae 


_ Affirmed... 

California, State of, 7, L. Klicks, trans: ’ 
feree—Selection——May 15, 1915— 
Lettér to Geological Survey. | 

| State of, J. B. Konreid, 

transferee (2. cases) —Selection— “ 

July 27, 1915—Motion Denied. ) 

State of, Lake, inter- 
vener—Selection—October iy 1915— 
Affirmed. .— 

California, State. of, Aw Je. Lowell, 
transferee ~— Selection — —J une 28, 
1915—Affirmed. 

California, State of, Serafino Mageini, 
transferee—Selection—M ar c h 1%, 
1915—A fiirmed. wy vs 

California, State of, ‘Serafino Mageini, 
- transferee—State Selection—April. 
'. 27, 1915—Motion Denied, | 


California, ‘State of, Serafino. Mag-._ 


gini, transferee—Selection—May 2A; 
1915—Motion Allowed. 

reer State of, McCloud Sumber: 

0., 
7, 1915—Affirmed, | 

State of, L. L. McKis- 
ick, transferee—Selection-—April 6, 
1915—A firmed. 

.California, State of, Te: L. -McKis-- 
ick, transfer ee—Selection—J uly 14, 
{915—Motion Denied. - 

California, State of, Miller & Lux, 
transferee (2 cases) —Selection—. 
May 27, 1915—Motion Allowed. | 

California, State of, Peter Nelson, 


12: transferee—State Selection—Febru- 


ary 18, 1916—Affirmed. 

California, State of, Nevada & Cali- 
fornia Land & Livestock Co., trans-. 
feree—Selection—March - i, (1915— 
- Affirmed. — 


California, State of, North California - 


Power Co. (8 cases) —Selection— 
May 27, 1915—Remanded. : ie 
California, State of, North California 
- Power Co., transferee—Selection—. 
May 29, 1915-—-Remanded. _ 
California, State. of, 
~~ Co., tr ansferee—Selection—March 6, 
1915—A firmed. 
‘California. State of, Overland Trust 
and. Realty Go., transferee—Selec- 
tion—April 10, 1915—Motion Denied., 
Caen State of, J. EE: Par- | 
dee, tr ansferee—Selection—Apr iG; 
-1915—A firmed. | | 
California, State of,. Ae BH. Par-. 
dee, transferee—Selection—J uly 14, 
1915—Motion Denied. — 
California,- State of, BH. L. Pier- ~ 
Son, transfer ee—Selection—April 29, 
1915—Affirmed, ; 5 


transferee—Selection—October 


Orestimba Land = 


- California, State of, 


-_~ UNREPORTED CASES, 


- - 


- a California, ‘State of,. Ee. ios Pierson, 


“transferee. (2. cases)—Selection— 
 June.1, 1915—Vacated. | 
California, State of, H. L. Pierson, 


transferee_—Selection—September 3, 
~ 1915—Motion Denied.. 


= ; Vee State. of, Red River Lum- 


ber Co., tr ansferee—Selection— 
August. 8, 1915—Letter. to Geolog- 
‘ieal Survey. 


; California, State of, Santa Rosa Bank, | 


" transferee — Selection. — May — 26, 
-1915—Affirmed. 

: California, State of, C. A. ‘Smith. Tim- 
ber . Co., 
March iT: 4915—Motion Denied. - 


“California, State of, C. A. Smith, aes 


feree (3. cases )—Selection—April 
26, 1915—Returned., 


-, California, State of, Levi. Smith; trans: 
feree—Selection—October 15, 1915— 


; Reversed. 
- California, ‘State of, Ww. T ‘Smith, 
-transferee: — Selection — June - 1; 


—1915—Vacated. 


| California, State of, H. By ‘Spractie. 


intervener -— Selection ao October 7, : 


1915—Affirmed. 


California, State of, Standard. Teves 


‘ment - Co. transferee—Selection— 
March 17, ‘1915—A firmed. 7 


ment ~ ‘Co. transferee—Selection— 

. May 17,-1915—Motion Modified... - 

California, State of, Stone’s Estate, 

transferee — Selection — March 6, 
-4915— Affirmed. 


California, State of, G. A Stur tevant, 
. transferee —- Selection — March 6, | 


1915—A firmed. | 
California, State. of, ‘Union. Lumber 
Co:, transferee—Selection—March 6, 

. {915—Affirmed. 


California, State. of, Union: ‘Lumber. 
transferee—Selection—J une 4, 


Co., 
1915—Modified. 

California, State © of, fon ee Walker. 
— transfer ee — Selection : — - September 

> 14, 1915—Affirmed.. 

- California, © 
transferee (2. cases) ~-Selection— 
May 27, 1915—Remanded. 

California, State of, H. CG. Warren, 


1915—Affirmed. - 


; — California, State of, Weed Lumber Co,, 
 transferee—State. Selection—Febru- 


ary 18, 1916—Motion. Allowed. . 

§. PRP. Wible, 
_ transferee — Selection - — Apr il 20, 
1915—Affirmed. 


tion—May 20, 1915—A firmed. 


- California, State of, v. Mascovich— 


" Homestead—November 5, pet ane 
‘tion Denied. | 


: Callahan, 


Callen 4. 
| Cameron, 


transfer ee—Selection— | Cameron V. 


Campbell, 
Campbell, 


-. Motion Denied. | tps 
‘Canfield, George S —Report—April 13, 


Carey, 
. 17, 1915—Vacated. 


‘Carlson, 
State of, TT, Be Walker, |. 


| Carolan, Michael 
"transferee — Selection. — ‘Suly 30, |. 


Calling, G. C., Huleti, i. -P,, "trans: 


feree—Homestead—March 6; 1915— a | 


Motion Remanded.: 


Callaghan, J ohn—Homestead—Decem- We 


ber. 15,. 1915—Affirmed. : 

-Henry . A.—Homestead— 
April. 12, 1915—A flirmed. 

Callahan, L. W., 
Ry. 
1916—Reversed. _ ; 

Warr en-——Desert - ~Land—_ 

January 26, 1916—Aflirmed. — ' 


7 eral—August 4, 1915—-Affirmed.. 
February. 4, 1916—Affirmed. 


Campbell, ‘Alvin—Homestead—Novem- - * 


ber 5, 1915~~—Affirmed... 
Hugh. E.—Soldiers’. addi- 
tional—June 380, 1915—Affirmed. - 
Richard, Bolinger. & Co., 
_ transferee—Homestead—April ; 29, 
~ 1915—Reversed. 


Campbell v. Northern Pacific Ry. Co-= 


“Homestead—July 8, 1915—Affirmed. 


Campbell v. Northern. Pacific Ry. Co.— » 


Homestead — October 29, 1915: =e 


1915—A ffirmed. 


| Canfield, Nellie F.—Report—april 13, 
_ California, State of, Standard Invest- |. 


~4915—A ffitmed. | 
Canon v. Southern. Pacific Ry. Co— . 
Desert — Land—April 21, 1915—Mo- 
tion Denied. | 


‘Garaiie Joseph ‘L.—Survey—Iuly 23, 7 


1915—Instructions. 
Anna -—Homestead—March 


Carey, ». Northern . ‘Pacific. Ry. Co. _ 
Selection—May 21, -1915—Certiorari 
- Allowed. 


| Carlson, Ernst G. —Homestead—March : 


- 27, 1915—Affirmed. 


Carlson, Johan H —-Homestead—April 4 


27, 1915—Aflirmed. . 
John: R —Homestead—J uly _ 
Bi, 1915—Affirmed, . - 
Car man, John F —~Homestead—J: anu- 
ary 20, 1916—Reversed.. | 
Carmichael Vv. Butler—Desert Land— pis. 
Rebruary 12, 1916—Affirmed. AS 
. J. — Homestead — 
Mareh 22,. 1915—Remanded. 
Webruary 16, 1916 — Certiorari 
Denied. : 


ones v. -Parrish—Petition—March a 


“18, 1915—Petition Denied. 


| Carter v. Muetzel—Desert Land—No- 
California, State of,. v. Fede seleks i | 


vember a 1915—Vacated. 


Carver v. Hummel—Desert. Land— 


. January 31, 1916—Affirmed. ; 
Cary; Henry B .-—Homestead—J anu- 
ary 3, Tee emaded y 


and Great. Northerti are 
Co. —Selection—February _ 29, 2 spt 


Ralph H. (2) cases) —Min- r - : 


J ackson—Homestead— oe -o., 


Carothers, Charles A.—Desert Land— | 


o -Cearley, 


600 


Casteel, 
January 29, 1916—Affirmed. 
Casey, 

_- 29, 1915—Reversed. 

- Cassidy vy. Northern Pacific Ry. Co.— 
-Homestead—March 18, 1915—Af- 
firmed. .- 

Cassidy v. Northern Pacific Ry. Co.— 

- Homestead—March 22, - ‘1915—ArL- 
firmed. 


Cassus, Polagio - — Homestead — ‘April Ae 


— 29, 1915—Motion Denied. 
“Castator M. 
February 5, 1916—Reversed. _ 
‘Casy, Ed.— Homestead — April | 
-1915—Affrmed, 


27, 


- Cattnach; Eva M. —Homestena—Aw 


gust 6, 1915—A flirmed. 


Cause Ve ‘Phelps—Homestead—D uly 10, | 


—1915—Affirmed. 


 Causin. VD Fullér—Homestead—April 


29, 1915—Motion. Denied. . 
Cavanaugh, Patrick F —Homestead— 
December 24, 1915—Affirmed. 
“Newton . 
July. 22, 1915—Petition Denied. - 


Ceberly, Roy—Homestead—October 1, |. 


1915—A firmed... 
Center v. Northern. Pacific Ry. Co,— 
i torestea d= arc” 9, | 1915—At-. 


firmed. , 
Central. Pacific Ry. 
March 30, 1915—Affirmed. : 


Central Pacific. Ry. Co. —Selection— ; 


April, 23, 1915—Aflirmed. 
Central Pacific Ry. Co —Selection— 
April 23, 1915—Motion Denied. 


Central Pacific Ry. Co. —Selection— 


May 27, 1915—Remanded. | 
Central Pacific Ry. Co. —Selection— 
. May . 27, .1915—Motion Denied. - | 
Central Pacific Ry. Co. —Right of 
7 Way—August ‘17, 1915—Affirmed. 

-Central Pacific Ry. Co—Selection— 
October 15, 1915—Aflirmed. 


~ Central Pacific Ry. Co. .—Selection— 


& 6 af anuary 4,.1916—Remanded. 
- Central Pacific Ry. 
- February. 4, 1916—Vacated. 


Central Pacific Ry. Co selsctlon 


February 29, 1916—Reversed. 


~Gertrite », Riley—Desert Land—Aug- 


ust 6, 1915—Modified. - 
— Cerutti,. 
-1915—Petition Denied,. 


Ceryeny, Mary A.—Desert Land—J une 


5, 1915—Remanded. 


Cerveny, William. T_—Desert Land— 


June 5, 1915—Remanded. 
Chamber lain, B. R., assignee—Soldiers’ 


" Additional—J anuary 29, 1916—Af- 


firmed. 


? Chamberlain v. Watsons aomeseeade=" 


March 27, 1915—Petition Denied. . 
Champe, Leonard, administrator—Re- 
port—November 3, tele es 


| Nathaniel 0.—Homestead— 
Harry J. —Homestead—April 


Hopkins—Homestead— i 


¥ -—-Homestead—_ : 
| Charouleau wv. 


Co. *-Selection— . 


Co.—Selection— 


Pietro—Homestead—J une 28, | 





\ 
Y 


Chapman, Joseph, Wisconsin Central i 
45, | 


: Chappell | Vv. 
Chappell — 


UNREPORTED CASER. 


Champe, i eonar ‘io ne ery | anuary 
28, '1916—Motion Denied, - 

Chance, Fannie J. —Homestead—June 

— 28, '1915-—Reversed. . ; 

Chandler, John, assignee—Soldiers’ 
Additional - — April 21, 1915 - — Af- 
firmed. | 

Chaney, David, Heirs of_—Homestead— 
February | 4, / 1916—Certiorari De- 
nied. 


Chaney, Heirs of; U. Northern Pacific = 
. Ry. 


~Co.— Homestead - — March _ 19, | 
1915—Affirmed. or 

Chapman, John P. —Homestend—Sep- 

tember 14, 1915—Reversed. 


ae Joseph, Roberts, Elizabeth, 7 
tr ansferee — Homestead — March . 6, 


1915—Motion Remanded. 


Ry. Co. — Homestead — May 
 1915—Instructions. 


August o 1915—Reversed, 
October. 29, 1915—Petition Denied. 


Sutherland — Home- .. 
stead——-November 30, 1915—A ffirmed. 


Chase, Benjamin, ef al. —Homestead-— — 


‘Cheatham, Sadie—March 


. Chipman, .N.° P., 
Chounard =v. 


Christensen, Andrew ° H., 


Christie v. St. Paul, ° 


December 18; 1915—Affirmed. 


‘Chase, Elmer—Homestead—October 4, 


1915—Reversed. . 
9, 1915 
Letter to Reclamation Service. _ 
Cheatham, Sadie — Homestead - — Mey 
ae 1915—Vacated, | 
Chewelah. Marble Co.—Miner al—J une 
28, 1915—Reversed. — 
Chignik Coal Mining Co. —Coal—Octo- 
ber 12, 1915—A firmed, po . 
Childs, Orson ~ Co—_Tesert . Land—Au- 
gust 26, 1915—Reversed.. 
Chinn. v. Northern Pacific By. Co.— 
Selection—J une 28, 1915—Modified. 
, assignee—Report— 
January 15, 1916—A fiir med: : 
Staples—Homestead— 
‘February 12, 1916—Affir med. . 
assignee— — 


‘Soldiers’ Additional—J anyary: 20, b, 


- ©1916—Affirmed. 


Christenson, . Willis B. —Homestead— . 
January 31, 1916—Reversed. 


Christie %, St. Paul, Minneapolis Beas, 


Manitoba Ry. Co. —Homestead—Au- 
- gust 17, 1915—Affirmed. . 
‘Minneapolis. & | 
Manitoba Ry: Co —Homestead—De- 
cember 18, 1915—Motion Denied: © 


City of Longmont (Copeland Reser-— 


_ voir )—Right . of Way—March 16, 
1915—Remanded. | 

Clark, Alonzo M. —Homestead—April | 
14, 1915—Affirmed. | a 

Clarke, C. W.—Lieu Selection—May . 
27,1915—Remanded. ss 


‘Creamer—Homestead— arr 


‘Creamer—Homestead— ie. 


. Cochos v..’Heirs of: E. 
Homestead — J uly” 23; . 1915 — At ; 


UNREPORTED CASES, 


- Clarke, o. CW. @ cases)——Lieu Selec- 

| tion—Js anuary 31, 1916—Affirmed. 

~ Glarke™ Vi: Halverson—Lieu Selection— 
J anuary 4, 1916—Reversed. 


2 _ Clarke vy, Halverson et al. —Tiew Selec- 
- tion — February 29, 1916 — Motion , 


Granted. 
_ ruary: 26,. 1916—Affirmed: 


Clay, Harriet B.—Homestead—August 


27, 1915—Aflirmed. 


a. Clay, Henry E. —-Homestead—August tes 


_ 26, 1915—Affirmed. . 
; Clay, | 
18, 1915—A firmed. 


“Giearwater Co. State Bank v. Ricke— | 


Homestead—August 21, 1915—Modi- 
fied. 


| ‘Clearwater. Go. State Bank V.. Ricke— 
. 88, 1915— | 


Homestead—-November | 
Petition Denied. 


a Cleary, Richard E., Heirs: of Home: 


stead—June 29, 1915—Instructions. 
Clemons, J. H.,- 

Additional—April 29, 1915— Affirmed. 

Clemons, J H—Soldiers’ Additional— 
June 12, 1915—Motion Denied. 


Clendenning. v, Johnson—Homestead—. 


August .138,. 


1915—Vacated and Re- 
manded, 


Clinch, W. J., et al.—Mineral—May 1, | 


1915—Reversed. 


Cline, Crawford L —Homestead—J an- 


uary 4, 1916—Reversed. 


Clyde, Henry C. ~Fomestend—Ausust. 


13, 1915—Vacated and Remanded.. 
Cobeaga, | 


vember. 23, 1915—A fiirmed. 


firmed. . ; te ‘ 
Cockrell, . ‘Columbus oa \-Aomiestena 3 
March 28, 1915—Remanded.. 


Coddington v, Northern Pacific Ry. Co. 


—6et oad. ~plomestead—December - 31, 


a 1915—A firmed. 
Coffey vv.  Everett—Homestead—De- 
- cember 18, 1915—Reversed. 


Colan »v. Benton —Homestead—Novem. ; 


ber 8, 1915—Certiorari Denied. 


a Cole, Frederick W. —Homestead—Ji an-~ 


: uary 8, 1916—Remanded. 
- Cole, Harry A.—Homestead—Mar ch 8, 
. 1915—Affirmed. 
: Cole, Harry A.—Desert Land—March 
8, 1915—Affirmed. — 


Cole. v. Southern Pacific. R. R. Co: — | 


Desert “—Land—April . 30, (1915—Mo- 

tion Denied. 

Cole v. Utley, assignée— Desert Land— 
May 3, 1915—Aflirmed. ‘> 

Cole. v. Utley—Desert Land—J uly 22, 
1915—Motion Denied. 

- Coles, Francis A. —Timber and Stone— 

December 31, 1915—Affirmed. 
Collinge, Frederick | J.—Homestead— 

_ April 8, 1915—Returned. 


Collins, 


John HE. —Homestead—August Collins, | 


Additional—Mareh Bl. 1915—Motion | 


assignee—Soldiers’: |: - 


-Miguel—Desert Land—No- | 


“Cameron— 
‘| Conklin, 


Connolly, 


Ed will 
Mar ch 17, 1915—Petition Granted. 


Collins, 
11, 1915—A fir med. 


Collins, Isaac—Homestead—December : - 


81, 1915—Modified. 


| Collins, Jesse L.—Homestead—August 7 
| Clay, Charles: M. Sayesert: ‘Land—Feb- . | 


14, A915—A ffir med. 
Collins, Peter 
January 19,. 1916—Petition Denied. 
Gpllins, ‘T. E., assignee—Soldiers’ Ad- 
ditional—March 20, : 1915—Motion— 
Remanded.. --. 
Ted E., ite nes Solaiee 


-Denied.. 


-Collitis, Ted Soldiers’ Additional s 


April 20, 1915—Remanded.. 


Collins v, ‘Harvey—Homestead—J anu a de 


ary 26, 1916—Affirmed. 


Colon v. Benton—Homestead—May 27, aa 


1915—Certiorari Denied. 
Colver, 
ber 13, 1915—Rever sed. 


Colvin & Welch . “arnold—Desert: 


_Land—July 23; : ‘1915—Motion “De- oul 
nied. 


Colvin & ‘Welch v. _Arnold: (2 cases) — 


Desert Land—October A, 1915—Pe- 

tition. Dismissed: 
Colvin, Lucile—Desert Land—J uly. 80, 

1915—Affirmed. . | 


‘Combs, A. L.—Desert Land—July oT, 


-1915—Affirmed. : st 
Comyns v. Northern Pacific Ry. Co.— 


Homestead—September- 24, 1915— ge 


Affirmed. ; 
Comyns ». Northern. Pacific Ry. Co.— 

Homestead—November 23, . _ 1915— 

- Motion Denied. 


Cone v." ‘Hayrking “Homestead—May "a 


8, 1915—A firmed. “ 
Claude . R: — Homestead - — | 
March 27, 1915—Aftirmed. . 


Conklin, Claude R—Desert Land— 


| May. OT, 1915—-Motion » Denied. 


. 2B; 1915—Reversed.. 
Connolly — V. Sherman—Homestead— 
July 20, 1915—Reversed. | | 


Connolly », Sherman—Desert ‘Land— be 


‘August 17, 1915—Motion Denied.: 


‘Connolly ». Sherman—Desert Land—. vt ee 
January 26, 1916—Motion Denied: . ~ 
Conover et. al.. 


v.° Havens-—Desert - 
Land—August ae 1915—Motion De- 
nied. 

Conrad, William | ee —'Timber- ; 
Stone—Januar y 19, 1916—A firmed. - 


Constitution Mining & ‘Milling Co. .". 
s ” -2@: Gilliland—Mineral—August | Oy ets 


1915—Affirmed. 


Converse-v. Northern. Pacific Ry. Co-— oe 
Homestead — ~ March 18, 1915 — Af - 


firmed. | 
Conway, Wil iam—March 8, 1015 4 
ce tiorari Allowed. | | | 


D.—Homestead—— 


George D.-Homestead—May a 


M —Lieu ° Selection — _ 


James——Desert Land—Novem- a 


Annie — Homestead — = J uly ee 


and a 


602 


ae _ Cowden, 


Conway,- ‘William—Report—April 17, 
1915—A ffiirmed.. 


Conway,’ William—Report—June aby | 


— 1915—Motion Denied. 
Cook, Alfred BR. — Homestead — Octo- 
‘per 28, 1915—Reversed.. 
Cook, George W.— Soldiers’ 
. - tional—July 2, 1915—Affirmed. » 
Cook, George W.., -assignee—Soldiers’ 
Additional — February a Be Se 
: Affirmed. — 
— Cook, John A., assignee — Soldiers’ 
Additional — Febr ruary 16, . 1916 — 
Affirmed. 7 


| Cook, John A,, assignee — Soldiers’ 


Additional — February. 25, 1916 - — 
Lg. 3 Affirmed. 
~ Cook, R. H., e¢ al. — Homestead— 
June 28, 1915—A ffirmed. 


—- Cook, Walter. 
29, 1915—Affirmed. . 
Cook, Walter 
. , 1915—Motion Denied. 
eee Wilford G ——Homestead—May 
6, 1915—Remanded. 


Cooper, G: 8., J. L. Bradford, trans: 


. feree — Homestead — August B80, 
1915—Reversed. 


-. Cooper ef al. v. Kuhn—Homestead— =. 


August 6, 1915—Motion’ Denied.. 


Cope v. Ber ry—Homestead—February 


16, 1916—Affirmed. 
, Corbett Tunnel Claims—May 26, 1915— 
Not Proven. 


Corbett Tunnel Claims—July 2, ‘1915 — 
Forwarded ~ to Treasur y — Finally : 
| Crowley, 


Closed. 

Corgan, H. G., v. ‘Northern Pacific Ry. 

~ Co. —Homestead—Mar ch’ 19, 1915— 
- Affirmed. 

Corgan, Hugh, v. Norther n Pacific Ry. 
Ca. ——Homestead—March 19, A915— 
Affirmed. 


Corlew, Thomas D —Homestead—J an- 


uary 31, 1916—Affrmed. | 
Coster v. Gorman—Homestead—JI une 
1, 1915—Motion Denied. 


- : Conch v. Davis—Homestead—February 


12, 1916—Affirmed. 
Courtemanche ev. Northern Pacific Ry. 
Co. ——Homestead—Mar ch. 16, 1915— 
Affirmed. 2 
-. Courtemanche v. Nor thern Pacific Ry. 
. Co. —Homestead—Mar ch 19, 1915— 
Affirmed. 


Cowan, Florence M —Desert ‘Land— 


February 26, 1916—Afiirmed. 


Cowan, ““William—Desert . Land—Feb- fe 


ruary 26, 1916—Affirmed. 
_ Cowden, Bettie N.— Desert Land— 
August 23, 1915—Reversed. 


August 98, 1915—Reversed. | 
Cox, 
tember 27, 1915—Affirmed. 
~ Cox, Harvey M.—Homestead—July 31, 
- 1915—A firmed. 


"UNREPORTED CASES. S. | 


Addi- 


H.—Homestead—April | 
H. _—Homestead—J une : 
Critchlow, James 
‘Croghan, 
‘Crosby, 


| Crowley, — 





| Culber tson, 


John ‘H.—Desert ‘Land— 


Edward M.—Homestead—Sep- 


ae v. Meyer—Homestead—November : 
28, 1915—Motion Denied. | 

Crabtree, “Edmund L.—Timber. 
Stone — - November 
- versed. 

Craig v. ‘Coxs—Desert Land—Febr uary 

> Bos 1916—A ffirmed. | 


Crain ¢¢.al! v. Blodgett—Soldiers’ Ad- 


ditional—March 18, 1915—Letter to | 
Geological. Survey. 

Cr ain et alr. Blodgett; assignee— 
Soldiers’ ‘Additional —J anuary 13, 
1916 -Motion Denied. : 

Crawford, George’ “W.—Report—Feb- 
ruary 5, 1916—Petition Denied... 

Crawford. et al. v. Riddle — Desert: 
Land—October 27, 1915-——Affirmed. 





Crayton vw. Dixon—Homestead—April 


10, 1915—Motion Denied. 
Creekmor e; Henr y—Homestead—Octo- 
ber 18, 1915—Remanded. —© 
Crisemon; Louise M, —Homestead—De- - 
cember 18, 1915—Affirmed. . = 
R.—Desert Land— 
February 5,1916—Remanded. ©. 
Herbert A.—Homestead— : 
October 23, 1915—A ffirmed. = 
Geor ge H. (2 cases—Min-_ 
-_ eral—April 26, 1915—Reversed. 7 
Crowder v. Northern Pacific Ry. Co.— 
Homestead—March — 18, 
firmed. ; 
Arthur. 
. June 28, 1915—Affirmed. 
Crowley, Arthur L—Homestead— ° 
August 26, 1915—Motion Denied. — 


‘November 38, 1915—Petition- Denied. 


Crowley ». Smith—Desert ‘Land—May 


18, 1915—Motion Denied. 


Crowley v, Young—Homestead—J anus 


ary 29, 1916—Affirmed. - 

Crump, J ames—Report—February 29, 7 
‘1916—A firmed. 

Cuff, Charles, Field, .L.. H. trans- 
feree—Homestead—Mar ch G, 1915— 
Motion Remanded. — | 

John .T. M.—Report— 
January 3, 1916—Affirmed. 

Culp, Alonzo — Homestead — J anuary 

| 92, 1916-—Reversed. 

Culp ”. Beale—Desert Land—August | 
11, 1915—Modified and Remanded.. 


“Culp »v. Beale—Desert Land—Novem- | 


ber 8, 1915—Motion’ Modified. | 
Culver, Isaac, Rasmus Ueland &. El- 
vina Hayes—Indian Altilotment— — 
April 17, 1915—Reversed. + 8 
Cumberland Mining & Smelting Co? 
Report—April 26, 1915—Motion De- 
nied. ; 
Cummings, B. A,, ‘assignee—Soldiers’ 
Additional—Apr - : 29, 1915—Af- . 
firmed. is 


| Cunningham, Atice—Homestead—Aprit 


27, 1915—Atiirmed. 


‘and - 5 
17, 1915 -— Re- ae 


- 1915—Af- | 


ae —Homestead— - 


Robert B.—Desert Land— -— 


ae Dauwalder, 


[Giirran v. adds Dalek ‘Land—Au- 


gust 8, 1915—Remanded: . 

Curran 2, Baque—Desert Land—No- 
‘ vember 28, 1915—~Motion Denied. 

/, Curry, ‘Purdy—Homestead—June 19, 
' -1915—Reversed. 

Curtis v. Bruce—Indian Ailotment—= 
January 81, 1916—Affirmed. __ 
Curtis” wD Sexsmith—Homestead—Sep- 
. tember 22, 1915—Affirmed. 

' Curtis -v. 
_ -stead—March 16, 1915—Affirmed. 
Cusker, 
681, 1915—Affirmed. 


; Custer, Melissa—Timber | and: ‘Stone— 


January 3, 1916—Affirmed. 


Czysch, - Paul S.—Homestead—March | 


8p 1915—Afirmed, 


. 28, 1915—Remanded. 
Dakan,. Ira H.—Homestead—July 22, 
1915—Remanded. 


Dale, Mary J., Heirs of —Homestead— 7 
, Dearborn Ue 


August 4, 1915—Affirmed. 
Dallas v. Northern Paciiic ‘Ry. Co— 
_Homestead—March ~—6B,, 
firmed. . | 


. Daly, John ¥. —Homestead—ebru- 


ary 4, 1916—Affirmed. 
Danhaver, Lydia ——Timber | 
Stone—Febr uary 29, 1916—A ffirmed. 


Daniels 2.. Stubbs—Homestead—Feb- 


ruary 26, 1916—Affirmed. 


Darnell, Elmer E. —Homestead—I an- 


wary . 3, 1916—Affirmed. 


Dartt, John L., assignee of. Eva Burk 
Additional—August | 


ing-—S oldier s? 
13, 1915—Remanded. 


stead—January. 22, 1916—Reversed. 
Davenport, Donnell, assignee—Desert 

Land—October 22, _1915-—Petition 

Granted. 
.. Davies, 
: 1915—Letter to Reclamation Service. 
Davies, Mardwyn W —Homestead— 

January 26, 1916—Remanded. | 
' Davis, 

‘2, 1915—A ffirmed, ae 
Davis, Alexzina (for O.. ‘J. )—Allot- 
' ment—March 27, -1915—Affirmed, 


Davis, Alexzina (for Ss. D. )—Allot- | 


7m ment—Marech 27, 1915—Affirmed. » 
. Davis, Jesse—Homestead—August 27, 
| -1915—Modified.. | 

. Davis, J ohn—Homestead—September 
. Bae -1915—Remanded. 

| Davis, 
17, 1915—Affirmed. 


Davis, John. M. —Timber and Stone— 


April 12, 1915—Reversed. 


Davis, Russell B.—Homestead—Apr il 


«6, 1915—A ffirmed. 
Davis, Russell ° B.—Homestead—June 
A eho outon Remanded. 


_ UNREP ORTED CASES. 


Davis, 


Davis v. Northern Pacific Ry. 
State of Idaho—Home- 


Edna—Desert | Land—March 


“Dean, William, 
/1915—At- ae 


gaa 


Frederick F. Homes. 


Mardwyn: W.—October 15,. 


Alexzina.— Allotment—Mareb | 


John C-—Homestead—March 


Davis, Thomas | _W.— Homestead — a 
March 23, 1915—Remanded. _ | 


ary 19, 1916—Affirmed.” r 
Davis v. ‘Chevalier —Homestead—Octo- 
ber 29, 1915—Affirmed. | o 4 
Davis v. Fate—Desert Land—J anu- 
ary 24, 1916—Affirmed. 7 
Co— a8 
Homestead-—March _ 1%, 1915—~Af- 
firmed. 


Davis ». Palmer e€ al. Homestead: eS 


- March. 27, 1915—Affirmed. 


| Davison v: ‘Central Pacific Ry. Pore oe 
‘Selection—March.31,.1915—Affirmed., 
-|-Dawe, Charles B. ——Homestead—June ; 


30, 1915—Modified. | 
Dawkins VY. Hedin—Homestead—May 
21, 1915—Certiorari Allowed. | 


7 : Deal, J. Rs et al—Right of “Way 
. Dahl, ‘Ghana: H.—Homestead—March - : 


July 23, 1915—Remanded. 


Deal; J. R., ef al —Reservoir—J anuary oe - 


‘3; 1916—Instructions. 
et al. _Homestead—- 
February 29, 1916—Affirmed. | 


Land — June 19, ‘1915 — Certiorari | 
Denied. : 
Dearborn. --Mesainger — Deser t . 

- Land—J uly” 28, 1915—Petition De- 
nied. — 


de Baca, A. G—Isolated Tract—Sep- 


tember 27, 1915—Affirmed. 
Decoto; ‘Louis A—Desert Land—Suly 
-80,. 1915—A ffirmed. | 


-Decoto, Raymond A—Desert Land— 


“December. 13, 1915—Affirmed. | ee 
Deering, . James, assignee — Soldiers? 

Additional - — April 

firmed. ~ 
Deering, | James — Soldiers’. —Addi- | 

tional—July 23, 1915—A firmed. ee 
| Addi- 


10, 1915— At . 


Deering, James — Soldiers’ 
tional—July — 23, 1915—Motion Re- | 
manded. > ee 

Deering, James, -assignee—Soldiers’ : 


" Additional—October - 29, -1915—Mo- : 
tion Denied. | 


Delany v.. Northern Pacific Ry. oo Suet 
Homestead—November 18, 1915— a 


Affirmed. . , 
Delany v. Northern Pacific. Ry. Co- —_— 
Homestead—J anuary 29, 1916—Mo- 
tion Denied. a 
Delany v; Northern Pacific Ry. Co 
| eee ey, 16, 1916— 
- Petition Denied. 


| DeMaris, Nellie F., executrix—Home- | 


-stead—February 5, 1916—A ffirmed., 


DeMuth,, “Joseph A.—Desert Land— 


January 26, 1916—Reversed., 


Deny, Anna ‘K.—Homestead—August J 


dd, 1915—Vacated and. Remanded. 
Denny, - -Mary, 


Dent, Fannie F.—Homestead—Novem- : 
ber 23, igh rs 


Walter - — Homestead—Febru- See 


‘Messinger —~ Desert. 


assignee — Desert. _ < 
Land—January. 15, 1916—Modified. - 


_. Devers, 


Dietrick, 


. Dixon, 


604 


. Detwiler v.. 

| February 26, 1916—Affirmed.. 

: bee Msgs D. das, 
- December. 13, 1915—Letter. to Ree- 

-. Jamation Service. ~ 

‘Dever v. Labrie—Desert Land—Sep- 

- tember 18, 1915—Remanded. : 

Jessie FF -—Desert. Land— 
March 38, 1915—Reversed. 

Dick, Samuel 

7 ‘March 17, 1915—Affirmed. 

- Dickerson v. Derry — Homestead — 

- April 23, 1915—Affirmed. | 

Dickerson, Philip J —Report—J une 5, 
1915—Affirmed. _ 


: Dickson, Jennie ©. —Homestead—Au- 


gust 23, 1915—Affirmed. 


io Dieckman, Charles F —Homestead— 


March oT, 1915—Modified. 


Dierenfeld v. Peterson—Homestead—_ 


| August 27, 1915—Reversed. 
- Dierenfeld v. Peter son— Homestead—- 
December - 13, 


uary: 31, 1916—A firmed. 


a caer “Mabel . H.—Report—February 


2, 1916—Aflirmed. 


_ Dingwell, William—Réport—Febr uary | 


16, 1916—Affirmed. 
a Dipp, - 


Charles, et - al. —Timber and 
Stone—Mareh 6, 1915—Affirmed, _ 
. Dipp, . Charles—Timber and. Stone— 


May 26, 1915—Motion. Denied. 
_ Dirkes, J ‘oseph—Homestead—J: anuar y 
22, 1916—Reversed. . 


- Ditmer ». Sterrett—Homestead—De- 


cember 13, ee 


Mitchell B.—May 14, 1915— 
ie Attorney Disbarred. | 
Dixson, L. A.,° assignee—Desert . 


‘Land—August 4, 1915—Remanded. 


" Dobson, Delphene—Homestead—March ; 


, 2a; 4915—-Remanded. 


: Doerner V. Lee—Homestead—J anuary 


3, 1916—Affirmed. 
Dogeett, - ‘Charles . 
_- June 4, 1915—Affirmed. 

Doggett, J oseph L. —Report—Kebr uary 
29, 1916—Afiirmed.. 


is Dokken, Bernard — Homestead — Jan-. 


 uary 20, 1916—Reversed. 
Dokken, 
: January 22, 1916—Reversed. ' 
‘Donyes, Charles ¥.—Miner al—May 15, 
1915—A ffirmed. 
— Dorr v. Drake—Homestead—J anuary 
26, 1916—Affirmed, | 
Doss, “Wilbur 
- -eary 12, 1916—Affirmed. 
Doudy, 
26, 1916—Vacated.. a 
Douglas, Ethel L.—Homestead—J uly 
27, 1915—Affirmed. : 
Douglas, Ethel L, — Timber . 


nied. 


_ UNREPORTED CASES. 
Rowland—Homeste ad— 


“et al peste 


|} Douglass Dy, 


EF. — Desert | tand: ~ : 


1915—-Motion Denied. | 


Charles—Homestead—J an- Draucker 'v. ‘Young—Homestead—De- ae 


D.—Homestead— 


Herman =H. —Homestead— 


Dungan, 





= © 2 aomeaiena=aek | 


JO seph—Homestea d—January 


and 
Stone—October 4,. 1915—Motion De- 


Douglas, pe - §—Serip—August 11, | 


1915—A firmed. 


Douglass v. Pulleton == -Honiesteadl— a 


April 29, 1915—-Remanded. ~ 

Fulleton—Homestead— a3 

” November 5, 1915—Affirmed. . 

Dove, John. ‘C.—Homestead—Decem- 
per 1,. 1915—Affirmed. | 


Dowd, "John, Walker, M. L., ea 


feree—Homestead—Mar eh: 6. 1915—.. . 


~ Motion Remanded. : 
Downard, John = R.- —— Homestead — — 
March 23, 1915—Remanded. 


Downey ». Davis—Homestead—Feb- 


ruary 7, 1916—A ffirmed. 
Downing, Joshua A. —Homestead—Aw- 
gust 18, 1915—Affirmed. 


Downs, Mary—Desert Land—April 27, peat 7 | 


1915--—Remanded. 


Drake v. Hunt—Homestead—Septem- i2 


ber 14, 1915—Affirmed. 


Drake = ». “Montgomery—Homestend— 


January 26, 1916—Affirmed. 
~ eember’ 24, 1915—Affirmed. 


‘Draucker +: Young—Homestead—J an- - 


uary 28, 1916—Motion Denied. 


‘Draucker. v. Young—Homestead—ieb- oa 


ruary 19, 1916—Petition Denied. 


Drever, Mary A.—-Homestead—May a | 


1915-—Reversed. 


Driscoll, Katherine—Homestead—J an- a 


wary 18, 1916—Affirmed.. 
Driscoll v. Cracroft — Homestead —_— 
- August 26, 1915—Affirmed. : 
Dubois, Alexander D,—Homestead— 7 

January 20, 1916—Reversed. 


“Dudley, Frank W —Homestead—April ot 


28, 1915—Affirmed. 


Duff, Lida B.—Homestead—November ‘ - 


8. 1915—Affirmed.. 


Duggan, Walter W. — Homestead =e : - 
_ April 27, 1915—Afflirmed. 7 
Duke, 


J ‘ames—Homestead-—April 1 
1915—Letter to General. Land Office. 


Dunbar, Katherine L.—Homestead— 


September 16, 1915—Modified. 


‘Dunbar, Katherine L.—Homestead—_ . 


July 8, 1915—Remanded:. — | 
Duncan, | Troy—Homestead—July 31, 
1915—-Remanded. 
Duncan wv. 
April 21, 1915—Remanded. 


‘Duncan v. Northern Pacifie Ry. Co— - 


Homestead—May 27, 1915—Affirmed. — 
- William H.—Homestead— | 
April 27, 1915—Affirmed. - 


Dunham, Henry H.—Indian Allotment: ws 


- June 12, 1915—Affirmed. 


Dunlap, Willard E.—Homestéad—Sep- 7 


tember 3, 1915—Petition Denied. 


| Dunn, Thomas’ T —Homestead—March - ck 


LT 1915—Letter to. Agricultural De-: 
partment. | 
Dunn, Thomas T. = Homestead—April 
6, 1915—Motion Allowed. i 


Creighton—Homestead— iat 


fe ‘Durrand, James A, — Timber 


| UNREPORTED CASES, 


: : Dunn wD. Nilson—Homestead—March- 


30; 1915—Petition Denied, 


a ‘Dunton v. Lont—Desert Land—Octo- 


ber 23, 1915—Affirmed. - 
and 
" Stone—April 27, 1915—A fiirmed. 


_ Dur rand, John H —Homestead—April 


» 2, 1915—Affirmed. 


ag Dwyer, Mary. C.—Homestead—March_ 


| A Ge 1915—Affirmed. | 
: Dwyer, 
ike 29, pee nen. 


-.  §,. 1915—Affirmed. - 
Earl, Nellie ‘M.—Desert Land—June 
oe &, 1915—Remanded. 


7 Earl, Ovaitt A.—Desert Land—July 8, 


-1915—Remanded. Be 
Marl. et al. v. Henderson—Soldiers’ ‘ha 


nied.. 
1915—Affirmed. » 
22, 1915—Petition Denied. 


Eastman, 
, - vember 1,.1915—Affirmed. 
Hastman, “Jay W.—Homestead—De- 


cember 14, 1915—Motion Denied. 
Easton, F. B., 
ditional —October 4, 1915—A firmed. 


Eecles, Robert, Northern. Pacifie Ry. 
Go. v. C. J. Reilly —Selection—April_ 


12, 1915—Reversed. . . 
‘Bdgar, John: R.—Homestead—April 
14, 1915—Reversed. 


| Wdge, Albert: "T.—Homestead—Decem- 


ber 17, 1915—Affirmed. . 


Rdwar ds, John—Desert Land—Novem- 


.~ ber 3, 1915—Affirmed. - | 
Edwards, Louise—Desert Land—Au- 
. gust 2,. 1915—Remanded. ' 
Edwards, Richard M., 
cases )-~—Soldiers’ © Additional—Feb- 
ruary 26, 1916—Affirmed.: 


- Rdwards, Thomas, Heirs of—Timber 


and . Stone—March 8, 1915—Motion 
‘Denied. - 


Edwards v. _ Beck—Homestead—Sep- 


tember 22, 41915—-A firmed. 


.- Bdwards v. Bodkin, assignee—Soldiers’ 2. 
Additional—March - 22, 1915—Cer- 


tiorari Granted. 


‘Edwards_ WD: Bodkin — Homestead | 


April 6,:1915—Petition Denied. 
tional—J1 une 23, 1915—Approved. 


Edwards: v. ‘Heirs of © Smith-—Desert . 


vie Land—August 2, 1915—A flirmed. 
-. Kdwards »v. Southern Pacific R: R. 


‘Co.—Desert Land—March 8, 1915— 


_. Motion Denied. : 

awards ». Southern Pacific R. R. 
Co.—Desert Land—May 1, 1915— 
_ Motion. pene. | 


. ‘Elliott VD. 
William. 'T. — Homestead — 


See Te | 4 ‘Ellis, 
| Eades, | Upson Ww —Homestead—J une |. 
| ‘Ellmaker, 


-Hllmaker, oy oy, 
Stone — August awe 1915 — Motion nee 


assignee—Soldiers’ Ad | 


‘Brickson - 


“assignee: (2. 


w 


Ehr v.- Phillipe<-Desert re me 


' ruary 4, 1916—Affirmed. 


Wikhoff, 'George—Homestead—March : 
23, 1915—Remanded. 


Eliason, Maria, Heirs of, et al. —Home- ae | 


stead—J anuary 31,. 1916—A firmed. 


Elliott, Annie E.—Homestead—Sep- s | 
tember (27, (1915—Vacated and- Re- Ene 


manded. 


May 6, 1915—Certiorari Denied. 


; Elliott v. de Ortega—Homestead—J uly - 


28, 1915—Petition Denied. 
H, C.—Timber 
January 24, 1916—Affrmed. 
Harlan D.—Timber 

Stone—March 31, 1915—Affirmed. | 
‘Harlan D.—Timber_ and : 


Denied. | 


Ellsworth, James G. B—Homestead— 
-ditional—April 27, 1915—Motion De- | a8 ; 
Ely, Liela FDesert. Land—April 14, | 
Earley, Herbert—Homestead—July. 23,°) ° : 
: o “all Engell, 
Early, Lewis B.— Desert Land—May. 


August 8, 1915—Affirmed. 
1915—Remanded. 


feree—Homestead—March. 6, 1915— 
Motion Remanded. 


‘Engstrand Vv. Northern Pacific Ry. 


Co ——-Homestead—Mareh 9, 1915— 
Affirmed. 


_Engstrom, ‘Abel — Homestead - — april . 


27, 1915—Affirmed. 


Ennis y. Northern Pacifie Ry. Co, 


Selection—May 12, 1915—Affirmed. 


‘Rrickson, Henry — - Report - — April 10, 


1915—A flirmed., 
Br ickson, Henry — - Report — wy uly, 22, 
1915—A ffirmed. | 


‘Erickson v.. Keusch— Homestead —_ 


~ October 21, 1915—Affirmed. . . 
Prew — ‘Homestead — i; 


March 6, '1915—_Motion Denied. 


Ericson v. Northern Pacifie Ry. Co.— e 


Homestead — December 18,. 1915 - — 
Affirmed. as 


Hrikson v. ‘Northern. Pacific Ry. Co. a 


Homestead - —— March 18, (1915 - = At 
firmed. 


‘Eriksori Vv. Northern Pacific Ry. Gis | ee 
Homestead — March 27, 1915 — At- _ 


firmed. 


‘Eschback, | A. PR, Mandnistrator ‘of I. 7 


Hays—Report—February. 29, 1916— ; 
Affirmed. 


- . ‘Evans, Ernest: | C.—Homestead—Octo: 
Edwards ‘vy. Bodkin—Soldiers’ Addi- | 


~ ber O1, 1915—Affirmed. 
Evans, 
March 27, 1915—A firmed. 


‘Evans Vv. Northern : ‘Pacific Ry. ‘Com 4 


‘Homestead — March 18, 1915 — Af-.. 
firmed. | 
Evans wv. _ Powell—Homestead - — ay une 
30, 1915—Reversed. 
Evans v. Powell—Homestead—Octo- 
_ ber 30, se = 


de Ortega—Homestead—_ | 


and ‘Stone— ii 


and | ae 


Herman E—May 15, 1915— = 
> Reversed... | 
| Engen, Andrew, ‘Bohart, ‘Field, trans- 
Jay W.—Homestead—No- | 


J ames. H. — Desert. Land — tai: 


- Fey, 


| ‘Bverson, Hleirs of. ». Northern Pacific 


Ry. Co. —-Homestead—J anuary °29, | 


1916—-Motion Denied. 


_. Everett, John B., ef al :_Homestead— 


March 31, 1915—Petition Denied. 


Everts wv. Houtz—Homestead — J une 


28, 1915—Petition Denied. 
. ‘Ewing, Harry B.—Desert Land—J an- 
uary 29, 1916—A firmed, 


Ewing, John H. — Homestead — June | 


12, 1915—Remanded. 


Fahey et ‘ee: ‘Central Pacific Ry.Co.— 


Selection — March 27, 1915 ~-~ Af- 


firmed. 


Faick v. State of Montane Home: 


.  gtead—April 26, 1915—Affirmed. . 
Fairfield, John H.—Report—April 14, 
| 1915—Affirmed. . 


- 


Fall, John E —Homestead—September 


22; 1915—Affirmed. 

Fall, John H.—Homestead—J anuary 
20, 1916—Motion Denied. 

Falvey, Bessie G., 
tion—April 6, 1915—Affirmed. 


' Farris v. Moores—Desert. Land—May 


. 11, 1915—Reversed.-. 
Farris: V. Moores—Desert ‘Land—Au- 
gust 5, 1915—-Motion Allowed. 
Farris v. Moores—Desert Land—Feb- 
ruary 26, 1916—Motion Allowed. 
-Faulkinbury, 
November 5, 1915—Affirmed. 
Fauquier ¢é¢ al. v. Blayney et al.— 


Reservoir—September 8, 1915—Re- 


versed, 
Faure, 
.. April 27, 1915—Affirmed. 

Faust, William F., ‘asi gnee——Soldiers’ 
- Additional—Mareh LT, 1915—Motion 
_ Denied. 
>Fedler, Catherine D.—Report—Febru- 
ary 29, 1916—Affirmed. 


. -Fellers v, Pulvermaker—Homestead— 


November 19, 1915—Affirmed. 
Felts, 
27, 1915—Affirmed.. 
‘Fenter v. “Miller—Bomestead—April 
— 24, 1915—Affirmed. 


transfer ee-—Selec- | 


Virgie — Homestead oa 


Charles M.—Desert: Land— 


| Florida, State of, »v. 


David A.—Homestead—March 


Ferguson, Arthur J. —Report—J une 
19, 1915—Affirmed. | 
Ferguson, Rachel # ~Homestead— 


January. 5, 1916—A flirmed. 


Ferris, Hdward ‘H.—Homestead—J: an-. 


uary 22, 1916—Reversed. ° 
Fessenden v. Southern Pacific. 


Co _—Homestead—April 41, 1915— 


Motion Denied. 
Ambrose - J. —Homestead—J anu- 
ary 19, 1916—Reversed.. _ 


Fields, Nellie — Homestead — ~ October 


21, 1915—Affirmed. 
Finch v, Wilcox—Homestead—August 
18, 1915—Affirmed. 


| ~ Fink, Benjamin L.—Homestead—June 


“1%. nia Siibsrarcalinit 


Finley, 


Florida,. 


-Fonten, » 


UNREPORTED CASES. 


PI ohn-—Homesteail—December. 
15, 1915—Affirmed. 


Finnerty, John “‘R.—Homestead—Feb- bet 


ruary 18,.1916—Affirmed. 


|: Fiseus, Bert C.—Homestead—J anuary 


20, 1916—Reversed. 


7 Fisher, John H.—Mineral—August 6, 


1916—Reversed. a 
Fisher, Joseph C. —Homestead—March 
28, 1915—Remanded: oe 
Flasher, Florence—Homestead—J: anu- | 

ary 22, 1916—Reversed. 


Flatness Reser voir — Reservoir: — _“Fep- _ 


 ruary 26, 1916—Remanded. 
Fleiselmann v. Saar—Homestead—_. 
August 5, 1915—Affirmed. | 


Fleming v. Zemke—Homestead—May —- 


29, 1915—Petition Denied. 


‘Fleuti ». Central Pacific Ry. Co— 


Homestead—J anuary 29, 1916—At- 
firmed. 


‘Pint, Arthur J.—Homestead—May 6, 


1915—Reversed. 


alood. et al. v. Heirs of: Aubertus— 


_ Homestead—J une 380, 1915—Af- 

firmed. 

Florida, State of-——Swamp—April 22, 
1915—Instructions. P 

Florida, State of—Selection—August 4, 


-1915——Rever sed.. 


Florida, State of, V. L, OS. Cody— 
4 Flomestead—April 


Vi, 1915—HKe- 


-yersed. 


Florida, State’ of, v. R. W. Cody— 


Homestead — April 1%, A915 — Re- 
versed. . | 
State of, v. Cody et ai, — 
Homestead—J uly a 1915—Re- 
manded. | 
Florida, State of, wv. “Heisen-Henie- 
stead—April 17, 1915—Reversed. 
Pickren—Home-' 
a stead—April 17, 1915—Reversed. ¥ 
Alfred J. —Homestead—No- 
vember 28, 1915—Vacated. .. | 
Ferd, Bert. R.—Homestead—August 
4,1915—Affirmed. _ | 
Forgy, Elmer—Desert Land—October 
4, 1915—Affirmed, | 


‘Forker: ». Hartshorn ef al _—Desert 


Land—August -11, 1915—Reversed. 
Forker ecé al. v. Sargent—-Desert: . 
-Land—January © 29, _ 1916—Motion | 
Denied, —_ 
Forrest v. Jones—Timber and Stone— 
July 2, 1915—Affirmed. | 


Forrest v. Jones—Timber and Stone 


—September - 8, _1915—Motion 


De- | 
nied. . 


Forster. v. ‘Pleck—Homestead—Febri- 


ary 29, 1916—Remanded. 
Fossum v. Brown-—Desert 
April 10, 1915—Affirmed. 


as Land— 


Foster v. Wilson—Desert Land—July 


23, 1915—Petition Denied. 


Fourt, EK. J., “assignee-—Soldiers’ Ad 


_ ditional—July 27, (1915—Modified. | 


es ; Gaither, 


de UNREPORTED CASES. 


_ Vox, cae B, et al. —Homestead— 
July 16, 1915 Petition Granted: 


Fox, L.- Ve et al—Homestead—June |: 


26, 1915-—Petition Granted. 


z Foye. vy. Fuhrman et al —Homestead—_ 


May 4, 1915—Certiorari, Denied. 
Fraker, 
| | tober. 26, 1915—Affirmed, 

_ Fraker, Eliza F.—Repor t—December 
ts dy 1915—Motion Denied, 

Francis 7. 
January 19, . 1916—A fiirmed. 
_ Francisco, Onecimo, 


_ May 15, 1915—Denied. | 

| Francisco, Andrew, Navajo Lumber & 
‘Supply © Co. —Timber 
“May 15, 1915—Denied.. 


| pre me Chaves—Homestead—April i 


"21, 1915—~Motion: Denied... _. 
‘Frederick, Tohn—Homestead—July 28, 
res A 1915—Reversed. 


Fredrich, R. H., Atwood, E. A., trans- | - 


- feree—Homestead—March 6, 1915— 
‘Motion Remanded. 


Freeland, Maggie. B—Desert Land— 


October 28, 1915—Reversed. 


Freeman 1, Fr eeman — ‘Homestead — 


_.: November 19, 1915—Affirmed.: . 
Friedel, Theresa, Moses, W. E..,. trans- 
--feree—Homestead—March 6, "1915— 
Motion Remanded. 

Friedinan, Henry—Report—February 
29, 1916—Affirmed. 


Friend, William M.— Towicstende= | 


oJ anuary 31, 1916—Affirmed. 


Friesen, Isaac I.—Homestead—June 
-* 12, 1915—Letter to. Reclamation b- 
Service. 
. Friesen, Isaac L—Hoinestead—Sep- 


tember 3, 1915—Affirmed. 
uary 26, .1916—A ffirmed: 


ary 29, 1916—Motion Denied. 
Fuller, 


_1916—Reversed, 


Fuller, E. C., Nortlinest Timber Co., ;, 
, _transferee— Report — J anuary... 29, | 


1916—Reversed.' 


Fuller, Henry §: —Homestead—Dee- 
“ember 7, 1915—Affirmed. ~— 
Ralph T. — Homestead —. 


“Fulton, 
March 27, 1915—Reversed. 


| Guasch: -Frank—Homestead — March 
ee Wy i 1915—Motion Denied. 

- Gable, Frank P. — Homestead — Jan- 

uary 31, 1916—Affirmed, 

Zella H —Homestead—J une 
gee 19, 1915—Affirmed. 

Galbraith, J. E., wet al.—Mineral— 
-" April 20, 1915—Affirmed. 

Galbraith, J: E., ef - al—Minéral— 
ay, 8, 1915—Motion Peuied: 


Eliza F.—Desert - ‘Land—Oc- . 


Clack — Desert. Land — 
Navajo . ‘Lumber. 
& Supply Co.—Timber and Stone—. ie 
Gardipee, 


and Stone— 


: Garner, 


O. W., Northwest Timber Co., ‘ 
"transfer ee — Report — J anuary. 29, : 


George; Barl C.— 
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Galbraith, J... E. 
September - 27, "1915—Petition | De- 7 
nied. . 

Gambee, Isaae (©, — Desert. Land — 
March 17, 1915—Modified. ‘a 

Gammill, Osear P.—Homestead—No- ee 
vember 10, 1915—Affirmed. Ne mt 

Gannon. v. State of. Minnesota-—. 

. Swamp—June 23, 1915—Affirmed. 

Gareia, Juan, assignee—Soldiers’ Ad- » 
ditional—October ot Oe 1915—Remand- : 
ed. 


Gard, Jesse 8. ~-Homestead—April 1 14, - 


1915—Remanded. | . 
J ulian—Homestead—J anu- 7 
ary 31, 1916—Affirmed. 3 


Gardner, ‘Emma—Homestead—Novem- : 


ber 41: 1915—Reversed. . 
Gardner, I. P.,. assignee—Soldiers’ “Ad 


‘ditional — October. 25, 1915. —Re-. - 
--manded. — | 
: Gardner v. Allen—Homestead—J une . 


4, 1915—Affirmed. , 
Garino. v7, .Barrett—Desert. ‘Land— . 


—. March 81, 1915—Motion Denied. 


Garmany, J ames* F.—Homestead—De- 
—-cember 18, 1915—Reversed. a 
Naomie, - Northwest. Timber 
Co., ‘transfer ee — Report — J anuary . 
28, 1916—Reversed. — ; 
Garcey uv, Pippenger — Homestead — 
July 26, 1915—Affirmed.: ~ 


Garwick, Noah — Homestead — -Mar ch 


22, 1915—Remanded. 


Garwick, Noali—Homestead—January = 


24, 1916—Modified. 
Gaskill Vv. Needham—Desert Land-— 
July 26, 1915—Reversed. 


Gaskill v. Needham—Desert Land— 


October 15, 1915—Motion Denied. 


Gay, Sam P.— Homestead — J anuary 
-Fugate, Paul A. - Homestead — —- =a an- |- | 


31, 1916—Affirmed. 


| Gay, Thomas H.—Water Right—May 
Fugate, Paul: A2—Flomestead—Fébr uU | 


a & 1915—Letter 
‘Service. 
Gay, Thomas H —Water Right—J une 
~ 19, 1915—Affirmed. 3 _ 
Gebhart, David W.—Soldiers’ Addi- 
tional-—October- 29, 1915—Affirmed. 


to Reclamation 


22, 1916—Reversed. 


George, Hortense J. —Homestead—Oc- 


tober 15, 1915—Affirmed. 


ROLES, ii H.—Coal—March 1%, 1915— 7 


Affirmed, 


-Gemberling, B. Le, et al. —Homestead— 7 


“May 27, 1915—Motion Denied. 


Gerdon v. Bowdish—Homestead—Oc- i 


tober 22, 1915—Affirmed. 


Gerndt, Fr ed, ‘Whitaker, D. R., tr ans- 
feree—Homestead-—March 6, ees : 
- Motion. Remanded. cane: 


Geyer ». Hurd—Isolated Tract—Octo- - - ; 


ber 28, 1915—Affirmed, 


Geyer v. Hurd—Isolated Tract—De- _ 


comet 18, 1915—Motion. Denied. 


a ) aera ee 


-Homestead—J anuary — aN 


a Giersdorf, 


' Gilbert, 
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Giauque, nilaite Reco: t—May 14, 
| 1915— Vacated. 


ths Gibbins, ‘Osehr Homestead April 26,. 


1915—Modified. 


os e Gibbs, Alexander -—Homestead—March 


28, 1915—Remanded. 


Gibbs, Nettie C.—Homestead—April: 2, 


1915—Remanded. 
Gibson, Charles - 
" April 14, 1915—Affirmed. 


Gibson ». Pierce—Desert ‘Land—Feb- A 


- «ruary 10, 1916—Reversed. 
| Gidmar k, Hmil—Homestead—Apr il 29, 
1915—Aftirmed. 
| ‘Guy——Homestead—Decem- 
~~. ber 24, 1915—Affirmed. .* 
~ Giersdor f, Joseph R. —Homestead—De- 
-ecember 2 1915-——Affirmed. 
Gigrich v, . Davis—Homestead—J an- 
uary 29, 1916-Motion Sustained. 


August 9, 1915—Affirmed. 


Gilbertson, Carl G.—Homestead—Au- 


rust 18, 1915—Motion Denied. 


Gilboe, Anne K.—Desert Land—Sep- 


- . tember 27, 1915—Aflirmed. és 
v3 Gilbr ide, Marlx . T.—Homestead—Feb- 
 - -puary 16, 1916—Affirmed. 
Gilbride, | Michael, 
- . Land—February -7, 1916——Affirmed. 
| Gildrey, Richard E—Coal—J uly 16, 
1915—Affirmed. 


_ Gill, George P.—Homestead—Apr i] 21, 


1915—Motion ‘ Denied. 
Gill, 
7, 1915—Petition -Denied. : 


Gillespie, Gertr ude—Homestead—May | 


-14, 1915—Motion Denied. 


Gillette v. Rise—Homestead—Januar y 


26, 1916—Afiirmed. 


Gilliland,- George. B.—Homestead— 
July 10, 1915—Letter to: Geological 
Survey. 

George - H.—Homestead— 


Gilliland, 
August 30, 1915—Affirmed. 

. Gillmeister v.: Brokke—Desert. Land— 
~ November 3, 1915—Affirmed. 


‘Gillmeister v. Brokke—Desert Land— 


January-11, 1916—Motion Denied. 
9, 1915—Hearing Ordered.’ 


| Gilmore, C. Leo—Homestead—March : 


'28,. 1915—Reversed. 


Gilpatrick, .Or en—Homestead—Decem- | 


ber 17, 1915—Affirmed. 
January 26, 1916—-Modified.. 


Gist, Marmaduke, assignee—Soldiers’. 
| Additional—June 28, 1915—Aftir med. » 
_ Gist, Marmaduke, assignee—Soldiers’ a 

Additional—August AAS; | 1915—Mo- io 


- tion Denied, 


Gist; Marmaduke, saa Satie 


Additional—November 23, 1916—At- 
- firmed, 


A.—Desert ‘Land— | 
; Glindemann, . oe 
‘Land — September ZA; - 1915 — Re- He 


-Glingam  v. 


Gertrude K -—Homestead— 


assignee — Desert : 


Gordon, | 


George P —Homestead—October . 


| Gossman =. 


Gilman, Rae. O.—Homestead—August | Could, Agnes, - 


Gould v. 


: Gowey, » Gilbert | 





UNREPORTED CASES. 


Glass, “Fred oie Minor Children) — - % 


Indian Allotment — February 19, 
-1916—A ffirmed. _ 


Glazner, Robert. F —~Homestead—Octo- | 


ber 25, 1915—A ffirmed. 


Gleason: v. Beach—Homestead—Octo- : 


ber 25, 1915-——Affirmed. | 
Glick. v. ‘Wiberg—Homestead—May 1%, | 

-1915—Motion Allowed. ~- | 7 
Gus, . asslenee—Desert 
manded. . . 
‘Soule—Homestead—Au- 
gust 21, 1915—Affirmed. : 


Goforth, Hva G.—Homestead—Decem- a 


ber. 31, 1915—A ffirmed. 


Goldberg, Mike—Homestead—April OT, i 


1915—A firmed. 


Gooch, Thotnas R.—Homestead—De- 


cember 18, 1915—Affirmed. 
Good, Charles 1D tomesteid=atie 


1, 1915—Letter to Geological Sur- - 


vey. 


‘Good, ‘Charles D: — Homestead — No- 


- vember 5, 1915—Reversed. . 
Gooding, Edward - -G.—Mineral—Sep- 
tember 22, 1915—Instructions. - 


| Gordon,’ John — N.—March 27, -1915— e 


Letter to Geological Sur vey & Re- 

clamation Service. 

John N. —Homestead—J uly - 
10, 1915—Modified. - 

Gordon v. Upson—Homestead—Janu- 
ary 29, 1916—Affirmed. 

Gore, Scott—Homestead—July 8, 1915 

—Remanded. . 


Gorsuch, Anna Belle-—Desert ‘Land— 


July 31, 1915—-Remanded.. 


| -Gorsuch, William T.—Desert Land— 


July 31, 1915—Remanded. 


Goss v. Finkbeiner—Desert Land— 


January 26, 1916—Reversed. 


Gosselin, Joseph, Hulett, H. P., trans-’ 
pale feree—-Homestead—-March 6, 1915— 


Motion ‘Remanded. - 
Anarich® “eremestend= oo: 
“December 31, 1915—Affirmed.  —s_ 


: Gossman Vv. Andrich —— Homestead —. 


‘February 4, 1916—-Motion Denied. 

assignee —Coal—Octo- 
ber 21, 1915—Affirmed. 
Shawk—Desert Land—June 
17, 1915—Affirmed. — Si ‘ 
E —Timber Land— 
January. 31, 1916—Vacated. | 


| -Girtanner, ‘Alice M.—Desert. Land— Grabe, William F.—Report—June 29, 


1915—Reversed. . - 
Graham, Grace A.—Report—February | 
ti 1916—Affirmed. Pa a 
Graham Vv. Inglish—Homestead—Tuly - 
29, 1915—Aflirmed. | " 


Grandell, 
9, 1915—Aflirmed. 


Grant, Duncan P. —Desert Land—Sep- ao 


tember 8, 1915—Remanded, 


Ernst—Homestead—March et 





a Grant. Ve. ‘Stanley. et. al: = FTomestead= 
Grant “4, “‘Wheaton—Homestead-— 


ie Grant VD. - Wheaton—Homesiead- 








: geome 


— : Green. UO ‘Heeseni—Homestead- | Spr . 


= ere ve 


a Grieser. Ve. ‘Heirs. of. Samuel ‘amen 
1916. At | 





- x ize, . 
Fee _ Gross,” 


© Groth UV: Gray—Homestead- May 


= ee ; Groundyater. 9 


es Guinn, R: W.— Homestead 







Grant. Eaward: ¥ Re Isolated: tract— | | 


September. 3; 1915—Affirmed.:’ 
“May:. 17}. -1915—Motion: Allowed. °.: 
vember: Ay ‘1915—A firmed; 





~" eember: 21, 1915—Motion Denied...) ) 
ee, Grass Creek Oil & Gas Co. —_Mineral— 
es February. 29, 1916—Remanded.: 
_ Graver Ve. ‘Northern - Pacific Ry.. Co— 

os ~Selection—May. 123 1915 ffir med.: 
age @r ‘aves, Howard. EB. Homestead, Ja a 

“ Mary:.22,. -1916—Reversed:: oy 














sp ghesren ar iferen 18, 


‘rigation 





. Affirmed: . 





ot es 41915—Remanded. . : a 
ee “Green, ‘John W. —-Homestead—October 
5:26, 1915—Remanded. 


‘ — Ludwig, Whitaker, D. R., tr rans: | : ae 
“Hagelberg, Alfred Homesteaal—Sep- ee 
cee teniber: 4,:1915—Petition: Denied: 
-Hagge, 


_ feree-—Homestead—Mareh: 6;. 1915— 
Motion. Remanded. ' : = 








29, 1915—Afiirmed.. 





“Homestead—March, . 8, 
-.firmed.: = 


oe “q@reger gon; “Hans—Desert Land—J an- e 


dary 28, 1916—Affirmed.:. 
ary: 5,. -1916—Reversed; 









ae | ‘Homestead — April, 28,4 


E ‘Griffith, Della--Homestead-—July ; 27, 
| -1915—Reversed.. | 
Parley. M., 
February 25. 1916—A firmed. 2 
‘Gustav—Desert Land-—Reb- 





ruary: 295: 1916—A ffirmed,: ea 








. -915—Reversed.: 3 
- Groth 0. Gr y—Homestead—August 6 a 
| “4915—Motion Allowed: : 


-: a Grouch, Albert: H -—Homestead—Aprit | E : 
a d a “per. 23: 1915—Petition’ Denied, me eae 
Hall, Maude — Homestead — ePebruary cer eat 

AB, 


20: 1915——Affirmed.. ue . 
Northern. Pacific Ry. - 
» Co. — ‘Homestead - —_— = November . 
-1915—Affirmed. 


eee Grover De "Hlinds—Homestead—I ratte: oe 


oo eke (915° Afir med. 


“3 - @tover. V: ‘Hinds —Homestead—August a ies fie 
i, ood, Halsey, Stella. D-—Desert Landay 
ae ‘Gruby, Paul. R.—Homestead-—June 25, ples Teigi hor cute, 
. au Halverson, - “Hans: ‘J —Debert Land. os 
yer a July:: QT: 1915—Affirmed.” . : 
ee : ‘Halvorson v. Northern. Pacific ‘Ry. | 


18, 1915—Motion:: Denied. 


se -1915—Affirmed..:. epee LE 
ete _ Guder, Paul 4.-Homestead -O 
25; 1915—Affirmed.. 





~ 1915—Modified. ae 
-4981°—vor 4 44-1589 





UN REPORTED. CASES, 


: Gunderson, ty ohne ae - Hromedtead di : 





















“Gutierrs, ‘Roberto—Homestea 


E Guyette, 
May “15 



















: gray Northern: “Pacific Ry. “Oo. fate a 


| ADI AL S Hacker, ‘Louis: 


oe ee : -Hailley, 
296, Tot6— | 


ve) ohn.) AW eacemmt ieee | : 


“Hadsall_ o. Southern. Pacific Ry. “on 


Northern:. Pacific Ry. “Cox —: -Hineee. 


AQI5—AE ee 
ope Haggerty. eb ake. 


|: Haight, 


Ti r .-—Homestead— io 
| Haley, 
, | Hall; Fe ank—Homestead—July. 2; 1015 


“Affirmed,” Site 
Bally GWE et al: -—Reservolr—Tuly ie 


























“November: 24,: 1915--Affirmed.. re 


“Gunderson, John. A: —— Homestead : a 


“February. 26, 1916—Motion: Denied. 0 


Gunn, "Nelson-—Report-—J anuary 28, ee 7 






-1916—Motion:. Denied... 


De- Gurley, S.A. D., Heirs. of—Report— 





‘April -29;. 4915—Affirmed:” 






“By 1915—Remanded. 





28) oseph LE. —Homestead— ee 
 1915— ene 


Apt 27, '1915—-Afivimed, - Gee eee ea 
©: —Homestead—J Fane ie a ae ae 
DO. 1915-—Rever sed. an 
‘Bert 0. —Honiéstead= J ine: : 
“80, -1915—Letter toe “Reclamation u 
“Service, | a 


: Hadley, Bert: O-—Homesteid—Avgust 


“14. 1915—A firmed. 


-Homestead—April. 21, '1915—Motion 
“Denied.” on 


Blla.. A.—Desert:: Land—De- ia 

cember. 18; '1915—A firmed. 4 At een ee 
“Werdinand ea & —Report=De- S tee ee 
-cember’ 18, ‘1915—A firmed. - eee ee 
Oi _Engstrom—Min- nee Such ee ot 
-eral-——May. 15,. 1915—Affirmed. re ee 





ae a “Haglind v: Northern’ Pacifie. Ry. Cox = a 
ha Gregoire, Lillian B. —Homestesid—J: Tan Pa | 


-“Timber-and™ ‘Stone——May. 8, 1915— Pe : 
‘Motion: Denied. ' | ede 

Bi Os "ddmiinistrator—Report_ Se aes 
"September 16, 1915-—Petition: De-- Sear ae ne ae 





ey oe me | Haines w. -Pugate—Homestead J anu hs 
tend Deceribes, 18) 1915—_Affirmed. le : r < 
“Haaler 0; 






ary: 20, 1916——A firmed: 





'Archie—Homestead ait 
“20, 1916—Reversed. a : 


Halcro, ‘Thomas-—Homiestead—a anuary on 


20, 1916—Reversed. oes Os eg 
“John — - Homestead - — May: 14, Serene reer 
1915—Reversed. ° a 


20, 1915—Remandéed. — 







29, 1916—A firmed. Poe 
» Walter |. S._Homestead— vine ee 
_ 1915-—Amemed. ae 








“ary, 29, 1916—A firmed. 
23): 1915—Affir med.’ 





“Homestead--M a a r e h. At. ‘Lb AL 
firmed. ee we 





ee Halvors son w. re thebi Pacific Ry Co: ae 

| - Homestead—M are h 19, Tels AL oe soe 
“1 Harder, “J a.cob~ S. —“Homestead—J aries i: 

UIE ‘1915—Letter’ ito. Reclamation.” ‘ 


Aan os Hanley, . 


ee Hanson, 


ae _ Hanson, 


firmed. 


es “ Hailton: Dam: & Reservolr—April 29, : a 


-1915—A firmed: 
“26, 1915—Motion: Allowed. . 


| ae ao Baaellten, Gustaf A. N.—Desert Land: 
oe April 80,-1915—Modified. - ea kG 
ars ‘Hamilton, -Porter. L.—Homestead—Au- : 


. gust::5; 1915—Remanded; 


3 ee = Hammond, Charles §.-Desert. ‘Land— | 


_ August: 13, 1915—Motion. Denied. 
yuary. 26, 1916—A ffirmed. . 


. . Hammond's. Bruce—Indian. Allotment 
oe January 81, 1916—A fiimed: : ; 
| aan ‘Alfred “AL. 
oe) diers?. “Additional—April_ 80," 1915— : nee 
aes, ae Harlan, Bennie - P.—Homestead—Ieb-) | 
a "Hampton, ‘Henry. C.—Desert. ‘Tand— | - a 


Affirmed, ° 

October. 7,.1915-——A firmed. : 
QT, ‘1915—A firmed. 

17; 1915—Affirmed. . 
“1915 —Instructions.. 


-vember 18, 1915—Motion: Denied. 


 Affir med... 


Homestead—November ::. 
Motion Denied. .:: 


ae uo Hangatd, Hannah, sie 0. a. trans-- E 


Motion Remanded. 
- vember. 11, :1915—A firmed.” 
tember . ae 1915—A firmed. : 


7 | Hannum, James. O.—-Homestead—Feb-. “ 


ruary” 25, -1916-—A firmed. - 


ce Hansen,’ kon ‘EK. .e6: al. -—Homestead—. “Han ington, - 


“March. 8; 1915—Affirmed. 


‘Hanson, Carl K. —Homestead—ebru- | . : 


ary 26, 1916—Remanded... 


. Hanson,’ Charles. ‘§.—April pare doi . 


Letter to Geological Survey. 
Letter..to. Geological. Survey. 


vember. 5, 1915—Remanded. 


| ee ‘Hanson,. Robert, eb at. —Homestedi—. ie 
| ais Harri is, . 


“May ..17,. 1.915—A firmed. NO 


ons = Harbaugh, Bert — Homestead — J Janu~ | : 
oe ‘Harbord D.' Bird——Desert Land—Mareh_ = 


ary 20, -1916—Reversed.:. 
27; 1915—Affirmed.’ 
27, 1915—Affirmed. 
ber. 26... -1915—Affirmed. : 


Pe Har denberg, Lizzie D Desert. Land— | 


December: 31, 1915--Remanded. 


Har déiibe ef ne, a 


oe ae Hamilton, Dam. &- Reservoir—October | Harder, 


: Hardesty, 


j Harding, ; 


Rollin—Homestead—Web- | : Harding, 
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oc Hampton, Tur ley A —Report—March : 
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cember': 13;' 1915—Remandéd:: 


“Service.” 
Bl: 1915—a firmed. - 
“April 23, 1915—A fiir med. 
Harding: 
‘March: 6; 1915—Instr uctions. 
“July. 2, -1915——Affirmed. 


September’ 3,-1915—Instructions. 


“Hare, Shelby, et al Mineral—Septem~ a 


-ber 8, 1915—Reversed. . 


“Har *STeAVES,- “Annie—Homestead—J une S _ 


28, 1915—Reversed. ° 

‘Tuary 19; 1916—Certiorari. Denied.* 
“1916—Affirmed... 

20, 1916—Reversed. 


ae 2 “Harm: D; William L—-Homestead—No- aes 
aie dh Handel,. J. W. et.al. —Coal—June 23, AF : eee 

re . | Han n;  John—H tead— a 
fone \ Handel, Fred W.,,. et. al: —Coal—No- ae ae mone April 8 
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c Hanford: Ve ‘Northern: Pacific Ry. Co 3 rey Fea my Mining, ling & ee 


_ Homestead—September 24, 1915— :. a gust 6, 1915—Affirmed.. 


. p Hanf ord @. N orthercn’ Pacific Ry. Go: oa Harrell. Vv. Sapp—Homestead-—Novetn- . 


28, 81a “Harrell ’ Vs. Sapp—Homestead—Novem- : . 


‘vember. oo. 1915—A ffirmed.: 
“1915—Remanded. 


Manufacturing. Coo— ‘Miner al - — “Aus ; 


ber 28, 1915—Affirmed. 
‘ber 24, 1915—Reversed. 


- feree—Homestead—March. 6; A015 | ° Harrell v. Sapp, EF. P.—Homestead— 


“Fi anuary: 29° 1916—Motion ‘Denied. 


Ls Banking <0. “PreifleFlomestend—No- Hagre a Sapp, W. D. —Homestead— x 


Af anuary 29, 1916—-Motion. Denied. 


“Anna. Ei. ~Homestead—Sep- Boorse anv, '-McKeever—Homestead— 


‘Harrington, - 


March ‘27; “1915—Motion Denied. 
Florence |’ G.;. 


Affirmed.’ 
Lape @ 


” Denied.- 
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“March 18,. 1915—Letter: ‘to Sploelal ae 


“Survey. 
‘ber 15; 1915—Motion: Denied: ' 
2, 1916—Petition Denied, : 


“vember, 24, 1915—Affirmed. . 
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-1915—Vacated. 


os Har den, James. B,—Homestead—Octo-_ “Harris, Milly” ‘H=Desert. ‘Land—April: = 


2, 1915—A firmed, : 
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° Peter—Homestead—De- oe, 


Jacob ‘8. —Homestead—J july oa 
George’ W. “Homestead — . : 
“Thomas Hl —Homestead— . 
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oy - gember L7 -1915-—-Modified: a _-Land— September 16, IIS Re. 
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and Reservoir: Co:—Right of Way ee 

: Be “ August: 28, 1915—Modified:: ee: ee ee 

pees : - Hedges, We AS, ‘assignee—Soldiers” Ad ee fee eee 
_ Hartline Alaska “Coal Co. ‘¢f.al: Min +“ ditional—July 29; 1915—Afiirmedi os Se 

 ~ eral—May 15, 1915-—Affirmed.. “Hedges, W. A, ‘assignee—Soldiers’ “hae” 

ber Hartline: ‘Alaska ‘Goal ‘Co.’ “eb-al. Couns : “ditional—October wD, -1915—Motion = 
ae eral—October 15, “1915- een Ee |e '. Denied: ae ae 

_ i aye : - “Hedrick, Joseph’ a, assignee—Soldiers’ ee 
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~sJune- ah Pe "4915—Motion. Denieds |) “firmed: Rey ees Sh atte 

Harvey, : 2 “Asa—Desert™ Land—Deceth-. ‘Hedrick, Joseph G assignee Soldiers i 

= “per 14, 1915- oe re ala ep OF: Pec” 

oe Hassinger De: _Hanson—Homestead— fan DEOL Yenié 

oo Agust. 14: '4915—Affirmed. “') Hedrick’ v. Br 

> Bath, Bisie H.—Homestend—Tuly- 28, o “ December. 4 “1915— Afirmed: ee 

de “1915—Affirnied, Seley Ss ky a ‘Hein. OA Bennett—Desert: Tand—Feb- ee ieee oat Ne 

: _. Hatchett; “Dock — -Homidstead April “yuary 19, 1916—Affirmed, © eee 

a 295 4915—Affirmed. : ate tenn ‘Heinricy,” ‘Henry~ ‘J.—Reservoir “May 

_. Hatton, Maybelle: ‘O—Desert “Land aE 99, 1915—Rejected. ie ee 

- July 22, 1915—Renianded:* _. |-Heirs ‘of Everson. v. ‘Norttiern’. Pacific ete cers 

eae Haven, Thomas—Desert ‘Land—April i Ry. Co -—Homestead—Noveber. As, Seen 

80, 1915—Afiemed, ._ 1915-—Affirmed.. ee 

a Hawes, Florétice. B., | assign Sol: s “Heisman ét abe v, ‘Dixon—Homestead- 

os “diers’: ‘Additional—November. 11, AON “June 12, 1915—Motion: Detiied.. Rem oes 

Affirmed. ie | ‘ ‘Heisman, - William, — “et al. —Home- inte 

at Sater “Florence B,, sees Or .. stead — ~ April 12, 1915 a ances 

Heltmiller, “Henry. we A ) 

ie: October- an rege ee 
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oe -1915—Motion: “Denied. Cage 
Be Hawking; George © ‘C-Homéstead 
oe “April: 22. 1915—A firmed.‘ Eh is: 
cee "Hawthorne,. J. 'M., -Gasmere. Irrigation i: Dee ere ere he: 
—January 31, 191 me “Henderson, En B Miner al—Angust 6, reactance ds ei 
Rea _1915— Reversed. ee 
) af. Henderson, J noksan — - Homestead 
»Mareh. 27, -1915—Affirmed, - 
‘Henderson, zal ackson. — Homestead 
May. 20, 1915—Instructions, : 
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cei Hendrickson, “Andrew — Homestead eS ce uni 
eek ee “Hill * ~‘Shoenhut—Homestead—Au- 
4 "2° ondriekson. v. ‘Stensrud—Homestead | ogee oe 
Cee : sfllihouse, “Victor—-Homestead-—March 
ae Hendryx, William . 'T.—Homestead— 4 Seat 

te era ne ‘Hillhouse, Victor = Homestead — May _ a, 
eee tes > Healey | ». Central: Pacific - “Ry. . Coz — | AT,. 1915--Motion. Denied. ee 
fe Selection — March... 31, A915 — AL: i 


\ Saeeas 


aes . Remanded. 3 2 
-.. Henton, Otis.- D.—Homestead—A1 ust, 


oe . TWerdérson. wD State. of i lortde—Selee 


-tion—Jt une 25,. 1915—A firmed. - 


ee ‘Henderson v.. State of. ‘Florida— ; : 
Swanip— August. 17, . 1815— Motion: » Addit 


Denied.” 


: ‘Henderson: De State’ of. Plorida—Home- |, il | 
my stead-— January. 29,, »1916—-Fetition He ae irme Bc 

a Se, ; Hill, ‘Samuel... “D-Homestead—J une 
Aes Hendon, “Bawin’ “M—Desert ‘Land— | “: cae 

| = “Hill y. Rallon’-eb: -al. —Desert. Land— pe 


- Denied... 

June 30,.1915—-Modified.. 

- September .4,. -1915—-Affirmed: . 
--February. 7,. 1916—Reversed, 

“March. 17, 1915—Petition: Denied. 


firmed. © 


oe “Henness, ‘Commelina 6—Repor t—Peb- 
“oe PWRELy, ‘29; 1916—A firmed, ys a ie 
Henninger v. State of: North Dakota— ae 
—../ Homestead—May : 29;,1915—Aflirmed. | 
gs: -Hensen, ‘Richard F.—Desert - Land— : 


‘February. 16,. 1916—A fiir med. 


a -- Hensen, “William | Ry: “assignee—-Sol- 


- @iers’: ‘Additional—February, 5, 1916 





26, 1915—Reversed.. 






oe Herndon, . “Rees. -F. = Desert. “Lana ; 


April. 29, ‘1915—Remanded:- 


- “Hero. VD Delavigne—Timber and Stone | 
Ce ee —October toe 1915—Reversed, ee 
| , TEENS IOD, Lulu: M.—Timber:. Tand—. “ 
August - Di -1915—Vacated and. ~Re- 3 vee 
eee ee sen : ‘Hobson, “Roy M.—Desert ‘Land—July ae 
‘Herrera, “Maria; ‘Rita, ‘et a ines: : es 


“stead August reas _ 1915—Vacated “Hodges, ‘Silas W.——Homestead—March oe 


~ manded.. 





and Remanded.. 


le Herron, - “John Tigaber “and. ‘Stor eo | 
os September 16, 1915-—Affirmed., = 
>. Hersfelder, ‘William: B.—Homesteaa—. 
_- August.'26, 1915—Vacated ‘and Re- |. ae 

| ‘Hodges, q Fv. Northern. Pacific ‘Ry. Cee. 
Go, —Homestead—Mareh 19, A1E: sae 


. Nanded. - 


:  eraterger - Ranegieser— Home” 2 
: "stead—April “26, -1915-—Motion . :De-: j ae 
: | Hodges, G. My Oe Northern Pacific Ry. co 
~ . Co. —Homestead—Mareh 19, 1915— po 
‘> cAfirmed,. ee 

-Hoefler; Henry. R.—Timber and. Stone oe 
|) os—April- 27, 1915—A firmed. eee 

Hoge, George. A ~-Homestead—Novem- tes 


nied.- 


ber -15;. "1915——A firmed. 


a ° Herzog ©, Steet—Timber. ‘and: ‘Stone 


August. 14, 1915—Affirmed,- 


ae “Hess, Fred: 'C—Desert’. ‘Land—Mareh 


“1; 1915—Affirmed: 


ee Hess, ‘“Wilford.. W.—Homestead-—Tuly 


30, 1915——-Affirmed.. 


ne a. Hesser_ ©. Harr is—Townsite—Atigust, 


et. 1915—A firmed. 





“April 24; 1915—A firmed. 


vine ie Heun, George, et.al. Homestead — 


August. 5, 1915--Motion Deniéd:: 
6, . 1915——Affirmed: 


_ = a ‘Hickman, Ts HHomestead—J ty | 29, at 


- 1915—Petition. ‘Denied. 















“Hirengren, . “Berthia- “Homestead: 
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AM Norton: & Moffat—Coal—J une 80, LS : 


1915—Affirmed. eae 


‘Hill, Roland. : -G.,. Sie _assignee—Soldiers — c 
nal—-No aah 


Se ee 





AT: -1915-—Motion Denied. - 
August. 5,.1915—Reversed. - 





~Bl,. -1915—Reversed. 


| saag” We: _Gregoire—Homestead—Apr ie. 


21, 1915—Petition Denied. 


‘Hintze, “Walter - C.-Soldiers’. cre 8 
, ‘tional—August., 4, 1915—Letter to 


“Reclamation - ‘Service. | 


‘Hintze, ‘Walter; ‘G—Soldiers’, ‘Declara- ee 
tory. Statement—November. 23, 1915 pes 
meee —Affirmed. : oe ee 
“Hintze, ° “Walter. G.—Soldiers*: “adie: - 
tional —J january, 1A; . 1916—Motion” 







Denied. 





vember. 18, 1915—Petition. Denied. . 





August 4. 1915—Affirmed: 


i ‘Hirshland, ‘Leo—Desert Land—J une 8, ois 
~"41915—Remanded: : = "s: ce 
Hise,” ‘Mae: H.—Desert, Land—Febru- —s 





ary ..7, 1916—Reversed. . 
80; .1915—A flirmed, 


ae; .1915-—~Remanded:: 
Ho ges, Thomas — Homestead—April : 
.26,-. 1915—Remanded. . 


‘Hodges, Thomas — -Homestead—J anu- : : “ 7 


“ary: oo. ‘1916—Reversed: 


Affirmed. 


“ber 11, 1915—Reversed. 


‘Hoisington. D5: Shay-—Homestead—Ma, ee 


226, 1915-——Motion. Denied:. 


“Holgren,. Nils W. —Homestead—August pe 
“27; 1915—Vacated and: Remanded: = 


Poe Hen, “George, ef al, 1, -Foniestéaa— “Holland, “Alonzo /A. —Homestead—No- ; 


vember. -11,; 1915—Vacated.. 


3 Holland, ‘William—-Rep ort—S september S 


14, 1915—Affirmed. 


oe © Hickey. VD ‘Keene—Homestead—April ‘Hollenback, ‘A, Lief al: —Desert Lang, 
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Henin Oliver - — Homestead ~ — -J -Fune : 
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“Hubbard: Di. ‘Welgel—Homestend—J uly fo 
2 129-: 1915—Petition: ‘Deniedi: ee 
Huffman, James’ O. —Homestead N 
“> “vember: 23) 1915—Reversed.. -: 
‘Hufnagel, “Michael F.—Homestead 
February: 12. 1916—A fiir med... 
Hughes, * Mar garet:. A.Homestead: 
- October. 18, 1915—Reversed;. 
“Hughes De. Dunkin—Homestead—Ja an’ 
| vary: 81, 1916—A firmed. : . 
ae Hughes! ‘vy. Northern: Pacific c Ry: ons 
Le Homestead — Mar 18,21 : 


Arthur—Repor pat 
wary 28, 1916—Motion Denied. 
os Holmgren, Nils. W. —Hoinestead—May 
_ S11, 1915—Affirmed’ ee 
a Holmquist, Swan. E. —Report—March 

Pea -1 Fa ‘1915—Affirmed:: Se TEES = . 
: "Holohan, “Mary :A.- = Desert Land a—| 
oo th Apr’ 29, 1915——Remanded. ESS oo 
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| Humphreys, AL. 2. —Mineral August ; 
ane 27, /1915—Reversed, Supe 
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ary” 3): 1916—Affirmed., Tae 
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| “Husby, John — - Homestead - —: “Je anilary 
los Dae. 1916—Reversed, 7 nips 
‘Huselton v. Northern. Pacific Ry: Co. : 
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ote firmed: Pe ae 
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1916 — 
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-1915—Affirmed. 


oe ; ‘daho, State’ of—Selection—December 
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January 22, 1916—Reversed.:. 
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28,, 1915—Remanded.. 


Pie J antzen,’. Jacob. Pp. 55 Hlomiestead<l une: ce 


AQ: 1915—Letter. toe Reclamation 
Ser Vvice,: he 


5 antzen, J. ae P. Homestead aly. 


28, 19L5—Affirmed._ ce 
Williamns—Homestead 





J ardine 
~ July, 8. 1915—Reversed. 


: J ardine Ve Williams—Homestead—~Au- 


gust 28, (1915-——Motion. Denied: :: Bas, 

- Northern . ‘Pacific : - Ry. moa 
Co. —Homestead—Mar ch: 1, “1915 See 
’. Affirmed...’ 





July: 96, 1915—Affirmed. : 
“1915—Réversed. 


ee | Jénkins, John: F. —-Homeste Au Bote. 
ee Ingram, Jesse W. ~Homestead—Web- oe ie ad sient, o 
weer Inter state: Gold. Mining: ‘&. Milling Co. a ee Jenkins, ews: ~Homestead— August oe 
- 1915 —Re- | 


“OT 1915—Afirmed.. 





26, 1915—afirmed, Men 
Je ennings, .. Joe: :W = Hombston dT an- ee 
‘uary 22, 1916—Reversed.: coe 


ae Jensen. V.: Gill—Soldiers’. Additional ae 
otion” OF 

‘Kansas, ee Oklahoma. “Mining |. Je erome, : 
. Association — January... 26, 1916 = 


November. 23; 1915—Motion Denied. 
‘Joseph - (3. Gases) — Indian, 
_Allotment—April 10, 1915—A firmed. ae 
Joseph, : : for: -Emil—Iedian 
Allotment—April. 2a; 1915—A firmed. pees 


ae H—Homestead—April. 12, ee 
1915—Letter to:General ‘Land: Office... 








tober. 26, 1915—Modified. 


rr te ee eee ee oo Jewel: Oe Sowell—Homestend—August 
— J aceon. “Mlezander . e—somoitead | ‘ j ewelk 6. ‘Jeflors--Homestea a—fune 5, 


; ~ Jackson, ‘Arthur ae —Report—June 29; | 


12: 1915—Aflirmed. 
.1915—A firmed. » 


jel illson’ et. Oe Ve - Central: Pacific - ‘Ry. ne =: 


Co. --Selection—-March, 81, WAR 





“Je anuary. 20,. -1916-—Reversed. 
Mattie: ” oD, =Desert 

Mar ch a nes Affirmed. » ae 
“et Ml. —Homestee ae ae 


‘bas 








“Land ; > ~ 






bert : . —Townsite~ “Now Slee 
vember | 5;° -1915——Modified... eee 
J ohnson, . Charles | Ww. = Revort—Oeto- x 

“ber: 191s Atirmed: oe 












. NREPORTED: CASES, 



































2 To pincer ‘Baward—Homestead—Jat anu- | For ones Ds “Dailerot. —Homestead—J am . 
eye, 20, 1916- ase seis ao aeilary,, “94. 1916—A firmed. * | a ge 
ae ad ohnson,.. Tdwin — Homestead, April: Bi ones v: Douglass—Homestend-— March ee 
Be he 2 1915—affirmed.. le +), By 1915—Affirmed.. os one 
ae) ohnson, -Harley. I Homestead — | Jonés ve ‘Dunn-—Homestead—February Bee 
“April. 29, 1915—Letter: to. Agricul” toy QOE -1916—A firmed. oS 
i tural: Dept: Be x “Jones: Void ohnson—Homestead—August _ te 
ne Johneot: “Harley. I. —Hlomestead—June 18, 1915—A firmed. fe 
ot. 12,-1915—Petition Denied...) os ‘Jones. v. Jones—Homestead—Septem es 
Johnson, “Henry — Homestead — June | ~. ber.8, 1915—Affirmed. ~ 
Shes Oss -1915—Vacated.. : ts “Jones Ds: O'Neill. (now: Smith)—Desert 
ad ohnson, de Henry—Homestead—J anu- . \Land—January 26, 1916—Affirmed: 
ye ary © 22, 1916—Reversed. resists Jordan, . William: F—Desert Tand— a 
= Je ohnson, ‘Oscar L.—Honiest d—Mar ho yo prin, 27; 1915—Affirmed. ae Ded 
sak Dy “1915—A firmed. : a Tor genson; _Ole—Mineral- 7 i 
ee Johnson,: Oscar: L.<-Homestead—July | a 1915—Approved.. eae ae 
-.S"27,1915—Motion. Denied. | Jozsa._ v., "Johnson—Homestead—Ieb: 2 
eh) ohnson;: Oscar: M. Timber. and ‘Stone | | fs -ruary: ‘Qe “1916—Motion Denied... a 
poe. —Jine- 'B0;. ‘1915—Aflirmed. . Judy, ‘David. P.—Letter.-to™ Reclama Bee 
ne og ohnson, : P. Gy “assignee Soldiers’ ation. Service—March Be 1915. CR 
a “Additional “Mare 19, BE vena eek “Judy, David: P.—Homestead—June 30, 2 ee 
“ogo Deniédyc so: See. “fs 1915—Remandeé.. gern hes 
ae: a J Johnson; ‘Walte Desert ‘Land— : J jurgens,. “Matthys: es Homestead Au os 
oon June LT! 1915--Affirmed.. 2 USt 23°°1915—A firmed. sot 
‘Johnson, ‘William - 0., ‘assigneé—Sol- ‘Tusk, ‘Peter: Grieve; . Robert, tr ang- Sa 
“es diersy: “Additional—October 92, SENET. : ~ feree—Homestead—Mar ch 6, 1915... ce 
eee “—Affirmed. |-- Motion: -Remanded. « | a 
oes J ohnson. v. “Barker—Hlomestead—No- . ustman, Charles: J Homestead 
ooo) a swember. 1, 1915—Affirmed.. ae “vember. 5, 1915— Affirmed: . 
foes Johnson. Vs Daley—Desert Land—April | Joyce, ‘Robert—Homestead—June : 
"27, -1915—a firmed. . ee 2a 1915—Afirmed. | 
Johnson De Filmer—Homestead—Apri eS woke 
27, 1915—A firmed.. ing ES , at 
ve Johnson: ‘”, France—Timber. and: Sine Kamp We. -Turner—Homestead-May ee 
September 22, 1915—Affirmed. } 18s: 1915—Motion Denied. ls 
Johnson. 2. ‘France an 7 ore - | Kampt, ‘Charles: F.—Homestead—May © 
ne = December: 4 “1915-Motion: De 8, 1915—Affirmed. vee 
BO nied.” ae : ee ‘Karki De Carlson et al. —Homestead— i 
a 96, 915 -Afirmed. e : ed. = 
oe : Johnson. De Northern’ Pacific’ Ry ©o. o— | Kank « vw Calgon et al. 1. —Homestead- — 
eo “19, ae H Fe Ape February: 19; 1916—Affirmed.: <8 222%, 
ee “arniéd:: ot ce Rerbete tee} | Karrop,- Roy. M.—Homestead—Augus 
Johnson. v @ . Sterns Homestead —Jar anus. oO, 1915—Affirmed.” Ba wea 
ot aty. 28°" “1916—A firmed:* Ps ees ‘Kay, James’. M. —Flomestead—: cuguist 
ea I ohnson.: 2. “Welda—Homestead—De- 17, 1915—Motion Denied... 308000 
“ol “ember” 13." ‘1915—Afirmed. | ee ce . Kean, John: R.—Homestead- Sép m=. 
ode ohnsrud; Albert W.; ~agsignee—Sol: “er Be ‘1915—Aflirmed.. ee 
roast 3 Gers’ Additional February 10, 1916 ‘Kearney _ OE “Bergeron—Homestead 
as >. Affirmed. of. August: 11, -1915—A ffirmed... 
“Johnston, “Riley_—Homestead—March . ‘Kearney: ». Berger on—Homestead— 
Serie y a 1915— Modified. nike October: 27, ‘1915—Motion:Deniedii 2... 
Johnston, ‘William—Homestend—June- Ke <earney 2) vs: oleae ioral at 
Si ae 1915 —Reversed. ee “ye LUary: 29," - 19L6—-E Oe 
- Jones, - “Hdward, - assignee — Soldiers 1. “tained. eee Bee 
ga ‘Additional —J une” 8 _1915—Motion . ‘Keenan, ‘Pat —Homestead -August 14, ne es 
J ones, George, “assigndeSolaiers’ Ade "Keener. v. “Kehoe—Desert Land—J uly re 
Oe ei a Pe -1915—Motion™ ‘Denied. 


ie ‘ditional—J une “1,°1915—Affirmed: *.}" es 
ae “Jones,” “Marty = -Ann-—Homestead—Au- Reeth, /Arthur: M:—Desert: Land—Jan- “ 
ee ae vary: 18,1916—Reversed. ee 


oe. sg gusts 5) 1915-——Reversed. : x , 
oe “Te ones, - Ora: ¥.—-Homestead— August, 4, : ‘Reith, a ohn—Homestead—Apr i 
es ale “1915—Remanded,: ra 
: Keller, Ty ank—Selection August ab 
-1915—Affirmed. 7 


‘Kelley. Oe ‘Zbonark--Homestead-De 
“eember: 18, “1915-—Motion: ‘Deniec 
















































































































“> 21915—Affirmed.- - ~ 
ae Jones, - William. De — imber and: 
ee to -Stone—October. ay 1915—Affirmed. a 

aJo ones . Vi: Dilawmell Hotnesten Apel | 









- = “tion a “Apt il 20," ‘1915—M otion” De- |. 
gi i ie _nied. 





. oe Ue 


wee Kemmes 


Sag “Kempthorne DD | 
oe and—J. anuary.. Ol: 1916-—-Reversed. i ae 
ee "Kennedy, John™ D.—Homestead—June | So co 
es ue : Knapp’ AD. ‘Walter-—Homestend—April 
a Kennedy. | ae ct a 


ots -Keplinger, 


Kermode, 


oe | ‘Kiely, | 


ce : Kilbour n,: 


oe a King, 





ee -Kinread, 


O23 pp 





ae oe J.T. Nor thwest “Timber. ane 
: transferee — Report — January. 29, 


ae 2 Kirkpatrick, 
3 _ Stone—April- 22, -1915--Motion De- re 











Hemi yo a “Soldiers? 


“Harry | 
“tember. 14, 1915-—-A ffir med. 


‘gust’ 6," 4915—Affirmed. 


ae a Kelsey,’ Ghar les. Arc Homestond—Sep- |” a 


ae ‘Dp. + 
- transferee — ‘Homestead — — -Mareh 6, : ee 


“tember '27,. 1915—A firmed, ° 


William, 
~-1915—Motion: ‘Remanded.: 


11,. 1915—Remanded. 
March’ Dy 1915-=A firmed. - 


_Keplinger—Charies ‘H.—Homestead— ve Se 
3 ; ‘Knell, ‘Robert- “H.—Homestead- Octo- es 
A. —Homestead— “|e : sae 
e Knickerbocker v. Northern Pacific ‘Ry. a 
Co. ~—Homestead—March ' 19, A915 oe 


December. 31, : 1915-—A firmed. 
‘Charles. 
‘February. 5; 1916—Motion ‘Denied. : 


io Kerby. Ve Blynn—Serip—I anuary 31, eh a 


_1916—Affirmed.” 


“October 11,” 4O1s=-Remanded 
“per’3, 1915—Affirmed., - 


os estar, Charles J., J. A. Dowlin; ane | 
= / teree—Homestead—August 6, 181 


_ Affirmed... 
-1915—Affirmed. » 


“ . Rief. Stacey—Desert Land—J fant | he fitaieds 2 ee 
ae ‘ Kandegon ” Ve “Hacking —Hlomestead- ee 
William C. —-Homestead—eb- ve Pee 
| Knuteson. VD ‘La: Porte—Desert. Mpg 


‘ary: 26, 1916—A firmed... 
ruary. 26, 1916—-Affirmed: - 
‘February 20. 1916—Affirmed. 


ee - Killion, ‘Brant. D. —Homestead—J rama | 
_ al: Knutson: | Des 


ary. 26; .1916—V. acated:: 


So -oRMpate ‘ick, Katherine F. “Desert Land | 4 
Hep SEO —December 1, 1915—Modified. i 
ac » Kilpatrick. Y, ‘Dignan—Desert. Land— hes 


June 11, 1915—Remanded. 


: _ Rilpatr ick... "Dignan Homestead 


February: 99, 1916—Remanded. 
AT): 1915-—~Affirmed. 


Ringe. Bennett—Homestead—Jainu- 


“ary: 81, -1916—Aflirmed. : 


bee “King wy: _ Kenny-Homestead- “March 


oo,: “1915—Affir med... 





SL, 1915-—Remanded. : 









1915—-Renianded. . 


-1916—Reversed. ' 


nied. 


22. 4916—Rever sedi: 


| oe Riser. Be Copple—Homestead—J anuary | 


28h, 1916 Atirmed:. 











“UNREPORTED casEs, 


waay'| | 


Bua aiest tead—Sep- | : — 
| Kline,” “J acob nen — Homestead — Feb- ee 


‘Zhonark—Homestead—Au- : Pacer, 
Rinker. wv ‘Northern Pacific’ Ry. Co: C 
al. — Homestead - oe ~May 6 A915 - ae 


-Darrough - — Desi i 


Nichols ~ Homestead— |. : 8 
Kneil, ‘Robert ‘A —Homestead—Angust : 


eae Keys, ‘George W. —Report—April 26, tio, HS. Executor. of. HL hos : 


- Char lie: <8. —Homestend— | E 


| Knutson..: v.. 


: Kocher, 
“Mary Li —Homestend—August | 1 . 
ale Kold a, 


~ Thom as—Homestead. : =J uly : . 


—~ Affirmed. 


‘Louis—Homestead-—Mar ch : 81, Lb : ae oe 
oo "| outs Ded ohnson—Desert Vand—Taty we 


“Albert: Fr. —Timber and Kovacich | Oe “Motheral—Homestoad-— 7 2 


Be gto Della’ B. —Homestead—3i anuary : Rrafty. 








Ries; Henny Pe Tinber: and’ a Stone = 


“April 29, -1915—Affirmed: 


: ‘Klein, ‘Geor ce -J.—Desert: Tand—J an ee 


“wary. 22 , 1916—Vacated, 
“ruary. 12; 1916—A firmed. 


‘Modified. 


‘linker 4, ‘Northern Pacifie Ry. Go. - 3b. . : . 
a. —Homestead—Mareh 6 191 ues 


“Motion: Denied.’ 


| winker ». Northern: Pacifie iy. Co. a a 
Selection—June “25, To1s— Petition” 


-Remanded, 
A oe 1915—Motion’ Denied. 
26, '1915—Aflirmed. 








“ber 26, 1915—Motion ‘Denied. 





- Affirmed. 


Peeters 4 | | reatent wv. ‘Northern’ Pacific. Ry C6 oa a 
Be Pact a Ge - Homestead - | ~ March. 9,. 1915 eee 

te are Kess, Will Ls ef al Survey Septem: | i : eee 
| Knotts et a v. . State of Oreg gon: 1 ét nie Lee. = a 





~ firmed. 


Selection—June 5, 1915—Aflirmed. . 


Knowlton, - 
March. 23, 4915—Afiirmed.- 


-Report — February.” 29, 1916 — A 


-January® "193: -1916—Affirmed. 
_September ty 1915—Afirmed, 


29, 1916—Dismissed.. 
-stead—J une “LT, 1915—Affirmed. 
, Denied... 


Ber Hie 
_March 1, 1915-—Rever Sed es 


~ cember’ vos 1915-_Affir med. 
“18. 1916—Modified... 


Kopsho Ve Lowe—Desért, Land—J uly. ‘ : i 


28,. 1915—Reversed. | 


Korah ”.. Northern. ‘Pacific. Ry. Coz ee 
18, -1915— oe, 


-Homestead—December - 





“26; .1915—Rever sed, - 


“Routs MrT ohnisén= Desert. ‘Land—No- 


“vember. 3 1915——Motion. Denied: 


August 26, 1915—Affirmed: © 
- William: 


<i, Mar ch Bly 1915—Remanded.- oe fee 
Bet aft, “William: A Smee es font 





‘Daniel — Homestead - = | : 







“vandenberety - — yas 





-Vandenber gh. — Faas a a 
“stead September. i, 1915—Motion 


7 LJ eee ie o 


George—Homestead—Far anu ary oS oon 


‘H.—Desert Tand— ee : 
























| UNREPORID' C CASES, 





oa: Agnes: “Hiowiestend June. 42, ‘haaniiens oe "_Hayes—Homestead- Au. = 
) _1915-—Letter Ld ergntmaapes Serv- gust '2,°1915—A flirmed,: ee 
at fe a Be vee Lane, Robert - M —Homiéstead—March | 
2% “1 23, 1915—Remanded. = 
at Laney, Byram T.—Desert Land—July _ 
| 97. 1915—Remanded. ae 
ary | Lange, Paul: J.,.Heirs f—Homestead. oe 
ee ¢ February” q, 1916—A firmed. oe 
1; We ‘Lange, Robert—Soldiers” Additional— . 
coop: July’ 2)-1915—A firmed.’ Hs Se 
ch... Lange. ».. Northern’ Pacific. Ry: “Co. ee, 
rs ras “Mineral—Suly- 8, “1915—Motion - AL se 
- + Jowed.: . Pace 
“Lange: Or ’ Northern’: Pacific: Ry. Goes on 
ghar babar 31, 1915 —Peti- 























a wemuten oy ohn - — “ Homestead 
ee 23, 1915-Remanded, 





Bien "electing 26, “1915 
». Petition: Depied. 
Tr 













om be B31 “Pauline - — Homestead — 
a Febru way: “4 1916 - —- ~ Motion - _Re- 2 

eo manded. « a 

arable,’ Se EB, ~ executor—Repor i rare 

Ja Webr uary: 29, ‘i916-—Afirmed. ee 

: “| "paRoehe-: Oi. - Edland — — - Fomestead 2s Me es 


oo per, "2 , 1915—A firmed. : 
ae ‘Rrogsrad,. -Wergine :— Ho estea 
oe Sri, 22: 1915—Vacated. ere 
: oSrobn,. ‘Johannes’ ie a Homestead 
oe “March. 27; jae Atenas : 
ne - Krohn, “Johannes * i 


ve May: 26, {O15 “Mo | Ley | LOR Bt igen 
- Kruse, Frederick’ "D-—Homeste —.: -Taroque, Oliver: (for. ‘Wrank)—Allot- oe 
i cee “April: 29; 1915—Afiirmed. es Lo oment=March 27, 1915—-Affirmed::2 0 0 ees 
eee ‘Kruse, Julius—Homesteat : “March 9, “Laroquey. Oliver: “(for Peter)—Allot- pa es 
: -1915—Aftirmed,: ee ea “ment—March. 27;: 1915—Affirmed... Cae ee 
~Ixruse- ®.. Heirs ‘of ‘Hultman—Home- ar v Northern Paciic: Ry. Co. ees es 
.. stedd—July. 2,°1915-—Affirmed.. : “1915— Ate nea s 
Kruse « », Heirs: of “Hultman——Home: oe 
elena September Be: 2915 "-Motion 4 
































7 ‘Homestead — ee 

‘l December-18, 19145-—~Afirmed.” en tea eee 

a ‘Larson, ‘Thorwald—Homestead—July. ee ere 

eet 205) 1915—Reversed: Sore cere 

mer Lasalle, ‘M.: “J.—Indian:: Allotment— ee 

“fo May: 4B. 1915-—Affirmed:: on eh ae 

2 "| Lassen. Electric. ‘Go. Right of. Way Se 

_ | > May: 12, 1915—Instructions.- Peed ag seh ed 
: Latray, ‘Rosalee, for. Eddie and WP. EP atte Sg ay 


amo fe AS eo oe 













Hoe “Kuepter, ., Hulett, H. 
‘Homestead—Mareh | : 
_Remanded. ee 

























. nee ‘caer, Rosalee, for.Jo osephine—Indian 
—f- Allotment—May: 15,: Pata a 
ry au, eet Aten <r . 









ve “in “Bara” l ee 
2 Le OL pa Aff E: 
Boat aed Kyniston, 
oe eS 407 













| | bautz, . - Adolph: WwW, "om No 
sf vember 19, 1915 —Affirmed. | 






eee B “ary. 26, 1916—Motion Denied. 
1a: s Lauver, et: ah. Ve. _Mahan—-Mineral 


- ~ October 7; 1915-—A firmed. 

“Lay, Charles” J. —Homestend—Mareh 
A QR 1915—Affirmed.: ORE 
“Layland ‘Placer: ‘Mining: ‘Claim—_Mi 
~-eral—March: ary. -1915—Instructions. 


“oT, 015A, Tomestead—July 







‘April’ 1 Tols_Adirimed, 01 
| Evanoff — — oniestead et 












eo January: 24-4 as 
pe " Lamere, Eliza ‘(4 cases)—Allotment—_ 

ot eee Mareh. (25,:..1915— Affirmed: . a 
-o amey,. James—Homestend-—Tuly. 81. fet 
| 1o16--Afirmed, | : Efrat 








2 s Ledbetter, Mary _ —Homestead—J Jan- | 


oe i L e e Far ‘nham | 








ere Lewis, 















uary 26, -1916—Reversed. . 


oe alate ».. Northern Pacific Ry. Co- a) 
te -Homestead—December: 18, 1915—Af- eae oe 
| a ee ‘Lindsey, William—Homestead — -April 

E. —Homestead—J uly. - es 
‘Lindsey Vv, Shively —Homestead—Sep! pte 
“William—Homestead—J une. 18, ne Be awe 
es | Lindsey Vs ‘Shively-—Homestead—No- as 
Sata Leeper, ‘Henry... ‘s —Homestead—Reb- Ast at a 
ec eee age: : Lindstrom, ‘Theodore see Homestead; ue a 
are VO ss ‘Lees, Ora: 7. —Homestead—J anuary 22, a eae 

s. 7 Ze “Liner. De Northern. Pacific : Ry. Co me 

_ Homestead-November - 24, cle ita t 


fir med.. 


ae | ie 
“1915—A firmed, - 


-ruary. 4, 1916—Affirmed. . 
-1916—Reversed.. 


ee Lert, M.. A,, "Northwest: ‘Tithber: Co: ae 

~.. transferee — -Repor t— I anuary.. 29 i Ble ge 

7 | Cee De: ‘Northern ‘Pacific Ry. Coz see EE 

-Homestead—J. anuary. 29, -1916—Mo- ee 


" 1916—-Rever sed, | 


ees eos eb. al. UV, ‘Central Pacific ‘By. Ae 


fied. 
 29;. 1915—Affirmed 


A, 1915—Affirmed 


; o tional—J uly 29, ‘1915—Aflirmed 
Trank _J., 


- tion. ‘Denied... 


ae 2 | Lewis, “Fr eeborn. 3 —Petition—Maren. : 


ie 1915——Affirmed. 


ee “Lewis, Noah R. —Homestend—January. occene Otto. Qe-Hoinestead—re- : 


8, 1916—Affirmed. . 


ee  Lias Ve ‘Wilson—Homestead—J anuar v ‘ioe he Cor da—Homes tead— July’. 28, Le 


a Lierly, WS. eb at. Mineral May. 3, : ‘Loyd, John | N—Homestoad—March : 


abe 1916—Afiir med.» 
1915—Afirmed:” 


oe - Liese; J ohannes—Homnestead—June 17, : oy ckh i, 
_1015-—Letter ’ ‘to, -Reclamation‘: Serv: | pear 


* ice, 

4, 1915— Affirmed. 

29; '1916-—Réversed.. 
-1916—Reversed:: 

23, 1915--Reversed. 
ruary 26, 1916—Affirmed:: 
"1915—A firmed; . 


| ; oS eles John W. —Goal—March. 17, 1915 i 
oo. “os. Letter. to: Geological’ ‘Survey. - a 
ey 2 Linck, John. W.—~Coal~ J une 23," 1915, o 7 

oh Longnecker, | 


4 yo) Eindblom, ‘Lewis: ¢. —Homestead—¥ | | ; L opez v.. DePa dilla—Homestea a- O¢- oe 


Ander sort Honan “Teper uv: State of: CalitrntaSelee- aa 






‘Affirmed. 
et tober; 1915—Appeal Dismissed:* 
- Lindley i) 

. April 2%, 1915—Affirmed: 


“O0.; 
29." *41916—Rever sedi" 


280), APIS anime: 





"UNREPORTED, CASES. 


-assignee—Soldiers’ |. 
 Additional—October 21,: Facet . 


: atte, “Peter. om 


- Helena—Homestead—J anuary. oe 


“Math—Homestead—October es Logan, - 


“Blmer—Nor thwest mer | : 


“transfer ee *Repor: i Sd anuary Lorenz, Us, -Strong—Homestead—T uly re 





a ; ‘William-—Homestead — “Ape | 









Lindsey, Horptet: .. B.—Desert ‘band oe 


July 29, 4915—Remanded, | 


Lindsey, ‘Margar et E. —Desert Tan 


July 29,-1915—Remanded.. 
“21,. 1915-—Affirmed. 





‘tember 7, 1915—A firmed. 
“vember » 10, 1915——Motion Denied: . 
January. por 1916—Rever sed. 


Affirmed. 


tion. Denied. | 


eee : "| tanget Charles—Homestead—J Jamuiry : 

fA, Lennox | v. 2 Nelo Hometeud—Ant “Lipe, Ray. M_April_ 2 1 ‘19 15 —Letter ee 
oe we. “tion——J Hara 31, {e18-—Remanded. ‘Lipe, Ray M ——Homestead—May 2, ; oe 
: : a poet Se ae one : Lipscomb,’ Fannie — = pighhosieaa “sald, - : 
. oe et Tat “Liskey, William — “Floméstead-—Tebri- 


20,. 1916—Reversed. 

‘tO. Geological Survey. 
1915—Remanded.’ 

26, 1915—Remarided. 
ary. 10, 1916—Remanded. 
-ary 18, 1916—Remanded. ° 


firmed. 

ruary. 4, 1916—Remanded.. 
{915—Affitmed. 

28,. 1915—Motion Allowed. : 
March. 23, 1915—Remanded.. 


8 oe Lis, J ohannes—Homestend—Angust seaeeventh Georg ann cae: ee 


14, 1915—-Modified. 


: iets, ‘Oscar—Homestead—I abuary 31, : Logan,” _Aimes — ‘Homestead—T January ieee 


Sl, 1916—Affirmed, 
1915—Petition: Denied. : 


coe “Liking, ‘Frank L.—Desert: Land—Feb- a Lomeland,.. Jennie ‘B—Homestead— Sears 


Liming; MM: ‘J—Report—November 28, 2 -Lomeland, . . Jennie” 'B.—Homestead— : . a 


“May. 26,: ‘1915—Remandeéd. 
al: anuary 29, 1916—Reversed. | 


Long ®. Southern Pacific Ry. Gos— |= 
Desert -Land—April, 21, 1915—Mo- as 


tion: ‘Denied. .. 
gust. 18, 1015——Affirmed. - 





tober: 2. -1915—Affirmed.. 





ton April 44), 1915—A ffirmed,: 


29;: 1915—Affirmed.” 


Lok Angeles, City. Sk Pett A 
oe 22 “191 b> Tnstractions.: oe eS 





Lisy, Victoria. M.—Homestead—J janu- . : — 


“assignee—Soldiers” : ae : 
“Additionsll—October’. 26, 1915—Af- | 


William. — ‘Homestead , = see 






S ames-—Coal—_N: ovemiber = 5 : : : : : = 


a ohn—Repayment —Au- a r a 







_UNREPORIDED, ASES, 





Maddox, “Richard _W2Homestead 
Se Pas April, 27, 1915—Affirmed:: ; 
3 - ‘Madr il,:: "Felix—Homestead—May. 10," 





cet ‘Toveladst “Teas, Ms-Homestead-—Oeto- 
os os per: 20,:1915-—Modified>- : 
ee Lovelace, ‘Myrtle — Homestead- 
fers o Th Satyr 26, 1916-+Remanded: . pee -4915—Affirmed:' 3 
Stace ‘Lovelace, - William: R-—Homestead— “Magaw, i John: ‘O.— Desert: Land—May_ 
pean nee March: 27, 1915-—-Remanded.. ab acco 1915-Motion-Allowed:: 
eae a Loze : Dv. “Nor thern: aa. Ry. I = | Magaw, Theophilns—Homestend—Fuly 
oe _ Homestead—Mareh: i “18, 15-—-Af- |. 8, 1915— Modified. ’ 
firmed, ¥ ee = - | Maguire: eb abe V.: State. of: Idaho. (2 bEeS 
- Baeart. “Robert: ‘PeHomestend—May | ises) -Homestond-—-April 1 18, 1915—— is —— 
eed GOs. 1915—Motion. Denied: ys Reversed.’ fu vs : i: 
“sence Ronald: S.-Homestead—Jan- | Mahatfey, . “Daniel: oP-—~Ho 
LS Sey 20; 1916—Reversed. - ery | Avipust-26- 1915—Modified: : . 
ete - Luddecke’- De _Lampson—Homestead— | Mahaifey,. Jesse B.—Alomestead—Aprl 
a ot Jope’ BO, -4915—Remanded.- its f Ma 1915-Afirmed.. cues gs 
eet Ludowissi, ‘Nick M. —Homestead- J jan | 2 
28 Aary:22, 191 —Reversed::: ee Ob SUCAOT 
ae ‘Ludvikson:.: - Gabriel — Homestend i M Ba sf | 
oP uMareh’6; '1915-—Reversed. opi. fe-tober: 30,. 4915—Affirmed: : 
Hf Lujan, ‘Frank-—Homestead—April 29, °/ Mahoney, John: T-Homestead—May 
































































~ 1915—Affirmed. =} 20,.1915-<Instructions, a Z 
Sane Zand, id ohn—Desert ‘Tand—April 29, 9, | Mahoney, Michael — "Homestead cen 2 ; ae noe 
1915 Affirmed. ‘7 |. March 17, :4915—A firmed: . ee 


“Maier, “Adaim—Homestead—Apr i: “59, 
= 1915—Letter- to: “Reclamation, ‘Serv 
Teg AL ed 
Maler,  Aaani< “Homestead: a une: 10, a. 
-1915—Letter- to: Geological: Survey. Me 
Maier, -Adam—Homestead-~ uly.) ace 
| “1915—Instructions.: 
Maki, J ohn: Homestead: — ADE 
ae: “1915—-Motion. Sustained: i a oe 
ide: 4 “Makres. DE: Bgan—Homestend—Webroe. dhe ee 
yee AS ary 24,°1916—Afirmed:: Sybil. of Eee Fo 
1d . | Malcom, John. ‘F.—Homestead- - 
—-ary.18, 1916—Instructions.¢ cS 
Malfa: i; Northern’. Pacific: Ry Fri Ooms oie 
_ Homestead—October Th: 1915—Re- Re ee 
[ot -verseds : Le 
a Malone De: “Northern: Pacific Ry. io 
a Selection —January Ay (1916—At- i 
ee ba TF ep fiemed,: par 
oe Lyon, “Wantord. “T-Tepor ‘ebruary : “Malsin, I oseph: W-—Homestead—April. 
oe 29, 1916—Afirmed.. SP pee cs 26g: 1915—Motion: Modified... -:.. 
Co: ‘Mammoth: ‘Tron; Mines..Co—Mineral 
“"‘Homestead—December. 18; P 1915— ~. June 8, 1915—Affirmed.; «22%; 
‘Affirmed TS Bote Manger;. Richard—Desert Land—April. 
28, 1915—Reversed.. : 
Go. 


ee - yam "Mary—Report—November : 16, wap e 
| “hytle,: Jessie: "M.—Deser Tand J raly __ Mineral—July-2,1915—Affirmed., 


ae -‘Gundblad, “Abel: B—Momestend—T an- 4 
eel Mary-29,: 1916—Affirmed.': zm 
me! ‘Lundgren, Marhilda;: Whitaker, De Re - 

: - transferee—Homestead—Mar ch. S & 6, 













vo) +, 1915-~Motion ‘Remanded. . ue pe 
ae. Luster, T.:O., et.al: Homestead — J Fan: | 

Eph oe ULEUPY., Be. 1916—Vacated.: pl Gscei ot 
aes Lustig, a, acob::S. + Warrant-J¢ anuary | 
96 TOGA firmed, save eee 
oe " Taitzinger, Li. M3 et al.—Desert: vari 
} . January: 29; 9 mi 





























Mar ch 21, 1915-—Remanded. = oat 
Lynech,:  Jednnie: Th. ~-Hlomesteud-—Apeil } 
as oF, 1915 Affirmed. ie see 































. "1915—Reversed. | | Manhattan Calumet... “Mining. 
26, 1915—A firmed: SP RPA ER, |. Manley: Ds: ‘Mace—Desert Land- JU 
ne “Lytle. William : P—Report--anuary |... 2,.1915—A firmed... 

oe 15, 1916--Reversed pe ee -Manninen,:- Hilda. — Homestea 

oo : t- Gember: 15, 4915—-Reversed..j.. Paes 
a “Mannig,: “William : H.—Desert peor peat: 
2d. be ; February’ 19, : 1916-—Reversed. 





































Mag, ‘mma. M.—Homestend J uly 
-1915—Instructions.:: ig a 
- Mabry. ie Tilmen® D.—-Homestead—Feb- : 
 puary:12,:-4916—A firmed: : 

“Mack;. “Herbert: D.—Homestead ti anu 
“ary 20;:1916—Reversed: * 
M facNichol, Emma: : ay. —Homestead— 


: teniber: 3, 1915-—Remanded.. 
Mansur:" Charles. M:— ‘Homestead— 
~Sily30,, 1915-—Motion Denied. *~: 
Marchand,’ oseph- Homestead —1 ‘eb: 
if ruary. 12: 1916—Afirmed.: 
Marchel, - “John,. (eB. al. —-Homestead— 
Mareh 27, 1915—Instructions. re 
Marden: v.. Thompson, AL AL Home. 
os stead—J une. SS 1915—Motion Denied 



































Pee : “Merritt. eel 
os September QT; 1915- cana Dented: 














Mapes: 







aa qattanater 








ae | Mason, ‘Mitchell, 
Ta | ee EP ansferee ~"Flomestead - — -Mar ch. 6, i 
eee 1915—Motion. Remanded. | 4. 

> Weld,.. Heirs ‘of—Home- 





Sate Mise Clyde J. _Homestead—April 2 29, 











April OF. 1915—Affirmed:” 
“Isaac,- 
August 18, 1915-~Reversed: 


ee - Marguart, George. Wie ~Desert, Land— 


July. 8; 1915—Modified. : 


we Marken, Fritz—Homestead* —- -J Famuary | : 
ss “Matousek ~ De 


+20, 1916—Reversed.° 


pare Marks v;. Southern ‘Pacific: Ry. Con 
as  Homestead—April, 21, Lee 


Denied,‘ 


ee amare Robert, - Sr. --Homestead— | | 


April 29, 1915—Afiirmed. - 


; Marsh, ‘Alonzo ‘A. ~Report—February. | 


“E39, 1916—A firmed, 


re October: Oy, 1915—Affirmed, : 
January 29. 1916-—Motion Denied. 


eee Marsh. wD Storm—Timber- “and: Stone— , 


January 3, 1916—Modified, 


a ve : Marshall, E.R. — Desert | Dand—De- : 


~ cember: Te 1915—Modified.. 


“transferee — - Homestead — March: 6 - 
D. R. ie 
oie : ‘Mayfield, 

moet ‘Marston WE: -Wells—Homestead—Tune i; 


~My AL! Whitaker, - 
1915—Motion. Remanded.: 


17, 1915-—Motion: Denied... 


| as BJ, et al. —Desert Land— 1 


May: 22, 1915—Motion Denied: 
“ary: "2. 1916—Affirmed.: 


: Martin, Ja ames. — Homestead — ~Deeein- | 


‘ber 22, 1915— Affirmed. 


ae © Martin, T Louis ©. —Homestead—Decem-. 


ber 14, 1915—-A firmed. 


ee Martin. Ve ‘Bacon—Desert Land—April | 






» BO... 1915—Affirmed:: 


| ee Martin ~~. Mor ris—Homestead Octo: 


~ per :29, 1915—A firmed: 


us Martin vw. State ‘of ‘Minnesota—Selee- 


‘tion—January 26,:1916—A firmed. 


ee Martinez, Eva—Soldiers’ Homestead 


April 27, 1915—Affirmed, 


ate - Mar tinez, Francisco — ‘Homestead - oe 


“April -29,. 1915—Modified:. 
tober :1,- -1915—A firmed: 


n : “Mason, J abez C.—Homestead—Mareh : 


ue, 1915—A firmed. 


re Mason, “John: ‘W=Homestead—April | : 


12:- 1915~-Affirmed. - 


“Whitaker, D: Re 





Mason _ ‘Dee 
; stead—August. 5: 1915—Affirmed.. 


o Massey ‘Reservoir, W. Ty “Massey—: 
_ Reservoir—February 26. TOG Re [i te: 
, “McCauley Di: ‘Jenkins—Homestead— the fie 


“.noanded. | 


eve oo Massey, ‘William - ‘O.—Homestead “Oe . 





tober 4; 1915—A firmed: 
“1915—Afirt med.” 








"UNREPORTED. cAsES, 


“Marden we : Théthpson. “ Alice—Hiome- | - 
foe . gtead—June 1,:1915—Motion Denied. |. 

ee Mar dock, “William ~ —Homestead— J > aa 
. : “Mathews, W.. Je Hilett,: zon P ane rs 
Cb at. —Homestead— fi -feree-—Homestead—March 6, 1915— oA 


‘Mathews,’ 






“Matte, 


“Marsh Me ‘Rambousek—Homestead— | _ x My, Sas Be 
Lee hi Maxey, J. Ds: ‘ggsignee—Soldiers’. “Ad- ee 
i Marsh. Dy" “Rambousek—Homestead— = 


“Athol = “A, —Homestead—J an- ity 


‘Mays, J. 
‘McAllister, 


“McCall, ° 
2 McCall, 


McCarthy ~ 








“Matanuska Coal ‘Mining : ‘and: enero 
- ment Co. Goal annary. 26, ALB 


. Affirmed. : 


* Motion: “Remanded.: 


Robert, : " Rendrick,: ade: “Bil ee 


“transferee — ‘Homestead - ae ~March 6, : | \ 2 - 


-1915—Motion ’ Remanded.. 


Van: Camp — = Desait ot : 


Land—February. 16,. 1916—Affirmed. 


1915—Remanded. : 


-1916—Certiorari Denied. 

Maxey, | “John: D.; 
-Additional—September , 
Affirmed, | 


255. 


Alzar—Homestead—J uly: 16, ta o : 
“Matthew; Maggie—Report—January 8, 2 — 


_ assigiiee—Soldiers’ = oS 
ee a 


‘ditional—November - 23, 1915—Mo- - 


‘tion Denied. - 


1915—Remanded. 


‘May, Charles C. —Homestend—J uly 26, . ns 


May. a Dunn—Homestead—February oo . 


4, 191.6—Affirmed.. 
14): 1916—Reversed. 
‘Stone-J une-29,. 1915—Affirmed. 


May. y.. Dunn—Desert ‘Land—February” “ ea 
George “M—Timber — and a 
Mayfield, Tra -A., Howard ‘O.: ‘Kerr, Ne oe 


-assignee—Homestead—Webruary. veer 2 


-1916—Afiirmed. : 
January 38, 1916—Affiirmed. 
per 23, 1915—A firmed, 

oie a tirmed. 


Wictor: 
April 27, -1915—Motion Denied. 





September: 3, 1915—Affirmed, ©: oy 
“Harry ~ M.—Desert : 
March 81,.1915—A firmed; - 
Si anuary.: 29, ‘1916—A firmed. - 
“April. 29, : 1915—A firmed. 


October. Wd; '1915—Affirmed. 


‘Maynard, “Maurice W.—Homestead— Pe 


Mayo, ‘Abbott. L.—Homestead—Novem- ek. 





.M. —Homestead—January 31, ao ae 
¢. oHiumacstend= | ee 
_MeAlmond, ‘Maury - H. Homestead : : 

ino 
“Me ‘Wlvabeth—-Homestoad— a <i 
2 McCall, B D., set~al: —Desert ‘Land— a 2 


a  Martoney,: ‘Ernest F. ~“Flomestead—Oc-_ “McCandless, ‘David. :C. ~“Fromestead— 


McCarthy, J ustin—Homestead—March ae 


i223; Sr aaa te 
June §8,- 1915—Afirmed. 


_White-—Homestead— eG 





| | MeCarty,. W.. J.,. Hulett, a: Py ane | 


 feree—Homestead—March &, ABB 


- Motion Remanded:: 
“April.10,° 1915—Petition: Denied. 
“October 24, 1915—Reversed. 


& MeCarty We ‘Lovegren—Homestead— ce a 





“McCauley” OF oS enkins—Homestend— oe 






December: 13, 1915—Motion’ ‘Denied. ee a : oS 


| McChesney v. Northern’ Pacific Ry. Oo, _ 
d eee F pomestends December 3, OLS ay 
pea Lo eaieos : 0 haa 














—Repor April ‘Meteo o St. Clair—Homestead- Ramage: 
20, 1915—Motion: Denied: . 


Ag toes a eee 1915-—A firmed... Ble yee 

oe McClain, Zachariah: D.—Homestead— McRry. wv. Northern: ‘Pacific Ry. Co 

ce Sune! 80, 1915-—A ffirmed.: -. | Homestead—June .8, 1915—Vacated. 

oe McCleary. ae -Martin—Homes 2a — “McGee, . Joel B.—Homestead—Febru- 
-. June. 30; 1915—A firmed, iC 


te ie [Bry ADS 1916. Affirmed. 
-. McClellan, ‘John. H—Homestead- n- | McGee “Mogle—Homestead—Oc- 
2 dary 20, 1916—Reyversed, : ; E : 


ae ane PS" tober 293, 1915-—-Affirmed.: 
a "McClelland ° ‘Ve: ‘Nielson—Homestead— ae McGinley." De ‘Schultz—Homestead— 
-»). Webruary. 4; 1916—Affirmed: ; a 


eae . tee fp oe June: 80, -1915—Affirmed: =: as eg 
es McCloud: ‘River. Lumber - Co., trans. ‘McGinnis, “Anderson L.—Homeste 3 Se 
! . -feree (2. cases) —Selection—March = January. -26,.1916—A firmed. : (obi gf yeh EES 
ee a 1915—A firmed: . a4 “McGraw De ‘Smith—Homestead, Feb a es 
ne “McClure, - “Amanda: ‘E.—Homestead— ruary.29; 1916—A firmed.» Tee ei 
Ps January. 20,- 1916—Rever sed... : ‘MeHiugh Va: Northern. Pacific: Ry. Co Cee 
~McCoon, J. ohn C—Homestead -April ae Homestead — December. 18, 1915 nen ee 
a eae McCormick, . “James “¥—Homestead— “Melntosh,. " Alexander -W.., “Hetrs: fc 
ia, OLY ole. 191. —Affirmed. : °- eid. Desert: Land—September 8. 1915- 
-- McCourt, ‘Ligzie. B.—Homestead—May_ ~~  Remanded... fe 
See oe dae 1015 Afirmed.; : McIntosh, “Hattie. W—Desert. ‘Land 
ae McCown — ‘Skinner—Homestead— -3- June: 14, 1915--Remanded.. 
Yon  AUdgust: 23, "1915—Aflirmed: are “McIntyre, ‘Samuel,’ ‘assiznee-—Soldiers 
i McCown. We. Skinner Homestead. oe os “Additional - —_ April: 23," “1915 | — vA, i 
Sree “December. 15, -1915-—-Motion Denied. |’ firmed.’ Aa nae Pie 
ee ‘McCracken, Bernie. E—Homestead— “McKay _ Oe >” Buford — Homestead = ee ae 
ooo" Mebruary:, ‘4, 1916—Affirmed. . oT Mareh: B0,. -1915—A firmed. eae a eg 
ae ‘McCracken De “Banes—Homestead— “McKee. De: -Rife—Desert: - Land—Sep- Ein 
ale “September: 24, -1915—Remanded...:. |: tember.-7, -1915—A firmed: Be Oe 
er -. McCracken .. Northern. Pacific Ry! _ McKelvey, ‘Effie - B~Desert. stand eg ie 
ite” Qo _ Homestead—November 24; 1915. so April 27; -1915—A firmed: - eo ee 
wl So Affirmed... ee McKelvey, - ‘Effie - ‘B.—Desett. Land— epaee 
th McCracken O. Northern» Pacific ‘Ry. |.“ June.5,:1915—Motion Denied. eee 
- : Co.Homestead—Ja anuary 29; 1916—. “McKenney, . -Hrnest ‘L.—Homestead— eons 
oo Motion: Denied: Bay | January 22, 1916—Reversed:.. i ee 
= - McCullough, HP ‘guardian—Home- McKenzie, : Harr iet—Report—Septem- roe ee 
gee -stead—November. 3) .1915—-Affirmed. |. ©: ber-14, -1915—Reversed.: a Ra 
"McDonald, Edgar: -H.—Homestead— : McKeon, “William ‘D.--Soldiers?. “Addis sae Oh 2 Beas 
Sot SL. March: 23. 1915—Remanded: ais ‘tional—February 26;: 1916—A flirmed, Saeed 
- McDonald, John H.—Timber and Stone ‘McKerlis ov. Lloyd Homestead — ~ Au- igs OLGA we 
Joes April: 22, 1915—Petition Denied. | - gust:.5,. 1915—Affirmed.. | a eee 
-McDonald, : John: R.—Homestead—_ McKinney, ‘Dana — Homestead — De iia 
“March: 27, 1915—Petition Denied. -- cember: 21, 1915-—Afiirmed:: cee nee 
~ ‘McDonald, Tulla—Homestead—August McKinnon vu... Gove—Desert Land" —. 
ee eh oer 1915—A‘firmed. qe November - 23, _1915—Hearing SOK 
ae | MeDonald De Hunter—Desert. Tand— | _ dered. : 7 
cos April 22,1915—Motion Denied: : McKoin,. “Clar ence * iy 
rae Es McDonald. w. Northern ‘Pacific Ry.: Co. ye 
ans . —Homestead—Mareh 22," “1915—=Ar | : 
iy oo BEMeG, 25 | 
- oe McDonald Ws ‘Townsend —Homestend— | : 
December: 18; 1915—A firmed. Bees 
tae MeDonald De -Pownsend—Homestead— July 26; 1915—Aftirmed.. Bee ee de 
le ‘January. 29, -1916—Motion Denied. Mekean, Grant—Desert “Tand—June Re at oe 
Ee  MeDougal, et: als. De ‘State: of Oregon— |. LT; 1915—A firmed, ere ae Oe 
cae _ Homestead—March “31, elit McLellan, _Angus,: Hulett, ww P, beatae so; wath fin 
ay firmed sen oa ae " feree—Homestead—March 6, 1915-— ey tt 
“McFadden, George: H—Right of. Way fee Motion: “Remanded.* a es ee 
ee ” Maarland, a 10 Atiemed. eae b McMahan, . “Benjamin, sdasibhes Sob BU Sah ee Gh 
~ - MeFarland, ‘Homer — Homestead: -No- die ope 
Aire week rs?) , Additional — 77 February, : By 
oo vember WA: -1915—Reversed: ot ge - 1916—Affirmed, 
-. MeWarland . Southern. Pacific: Ry. Co. i: vot | 
é — Desert. ‘Land—Ma: -: we McMéeans, Dewitt. rr _ Homestead 
Coe. oti anied: : eke - September: 8, -1915-—A firmed: ° ’ fon ae 
a ee _ MeFate | De ” Mpsteli- Des ert. ee ae '| McMillan, Murdo—Homestead—J amie ae 
* dune: 1, , 1915—Certiorart Denied. AEE ary 20; 1916-—Reversed. pees 


ee © Mectain, 3 Marcellug A. 







































































































LY - assignee—Sol- | 
~“diers’ Additional—august 6, een 
_ Affirmed i‘ anes 
‘MeLaren, "James: F. — Homestead. ee 
‘April’ 21, ‘1915—A firmed... Bye 
McLaughlin, - George — Homestead 5 



























| on S - Mewtittion; ‘Charles. B -rteinonend— | 
ee oe McMinn, 


See “Additional—Jutie- a “915A firmed, mi 
oe |. McNary, ‘Alice +M: —Hotnestead—Octo- 





| oe McPherson’ we Galifomnia—Selection- 


cs 3. MePhillamey,” | 
os . July 9, 1915—Reversed.. sae, 
ee McPhillamey, - S.B., :eb-al. “Mineral | | 


oo MeBay v. Northern’ ‘Pacifie: y..Co-— | 
: Homestead — ~ December’ 18, "1915: eal 
ie ‘Middleton, « 


me : McReynolds, : 


aie MeReynolds, 
tional — October. 80, : “1915 = ae oe 


‘McReynolds, - 


oe Mealey, 


eee Mearle 








ine AS 


ber: 41, -1915—Motion Modified: 


a =: - McPherson: ‘Francis’ M:—Homestead—| 


September! 80,°1915—~A firmed. 


 MePherson," “Francis” M.—Timber: and: | 
| Stone—-Noyember 23, 1915 —Motion | 
he Meserve, - 


-- Denied: 
“March: '9;: ‘1915—Afiir med. 


July 9, 1915—Reversed.: 


ca " MeRae, ‘Kenneth — Homestead —Taly | is 
oe ds Middaugh v. Northern: Pacific Ry: Co. — ae 
. Ge peunaamen cane 29, ee oa 


oye 4915—Modified. 





“Affirmed: -. 


ea ‘McReynolds, BE -W.,  iSsignioe-_Soldtexs : 

or e4.: “Additional-—July_ '27,1915—A firmed: } 
"McReynolds, BOW, assignee—-Soldiers’ Bf 

2 Additional — August 6. A915 AE) 





> firmed. 
pe LINEA: 
-Motion ‘Denied: - 

oa hee “W: Soldiers” 


Denied: : 


‘MoReynolas, Tr W., “Abslenée: -Solaters? 2% 
Additional November: By: -1915—Mo- a : 
| Miles © v.* “Housekeeper—Homestead— 
Jobin * ‘W—Boiestead—, ae . 
|e Miles’ Wer ‘Northern- Pacific’. Ries Co. meee eT 
-Homestead—J anualry. Ay ~ 1916-—Re- ee 


tion: Denied... 
: McReynolds, - 
September: 30, 1915—A ffirmed. 


_Homestead—August 8, 
 firmed.: | 

29), "1916—Reversed: 
-uary® 81, ‘1916—Affirmed. - 
210): ‘1915-=Motion Denied. 
YY, 1915—Affirmed. | 

-20;: '1916—-Reversed, - 


es oe “Meiklejohn. et abv. ‘Hyde & Go Lien : 


Selection—July ‘8;. -1915—A firmed: 


tion Denied.’ . eeeree 


*1915—Motion, Allowed. : 


ie "-Meloney, John: ‘A—Homestead—Octo- | - 


Dery 28, 1915—Affirmed. 


“assignee - = - Soldiers’ mE Merélly 










Haselghes! Sol! 
‘diers’ Additional—October: 23, 1915—— hE SN see ee 
; Milam, William A-—Homestead—June 
“Ad di- vie ioe 
: Milam, “Willian : ‘A—‘Homestead—At- Bes 


‘John. B—Homestead— | 
_. November: 19,°1915-Motion: Denied, |: 
‘McVay Dw ‘Northern Pacific Ry. Co— |: 
11S Ae eu a 
| " | Miller, J ohn G.—-Homestéad—August Be ok 
ee Meadows, M. oy “Northwest - “pimber | a 
pentets O34 transferee Report =~ January |: 
Fred. B. —Homestead—Ja ail : . 
~Ber ry—Homestead-=J july ; Miller. 
aa ; - Meeks, Nathan.'V. —Homesteid—J Fane | Miller, : 


‘Gerhard—Honiestead—J fanusiry a Miller; 


UNREP ORTED: “CASES: 


Meng, 





“-1915—Affirmed: 


’Metritt; “Charles. Hey. Hesert : and ee a 


‘February 19, -1916—Modified. 


Merritt, “Florence: ‘R.—Desert | and > 


February. 19, 1916—Modified.. oe 


| ‘Mersfelder;* ‘Louis’ ©. “— Homestead: So 


March. 22; :1915—Remanded. : 
‘February’ 12; '1916—A firmed. 


ee AA ‘Metz v, Donner—Homestead—Jt une ig th 

~ McPherson. v. State -of ‘California~Se- : Bos 
> lection—May 29;° ‘1915—Instructions: a 
Mar garet— ~Mineral |; : 
; ‘Michel, 


-1915—Affirmed. 


yecoiae 





‘Meyers, Davia’ C —Homiestsad—Mareh : : S ; 


81, 1915-—Reversed. “ - 
-Gerhard - “F. ~ Homiesteat 





“March: 31: 1915—Reversed: » 


‘Michienzi v. Ghenéy—Homestead—De-_ S | | 


“eember: 7, 1915—A firmed: 


~Denied.:: 
2 Mrs. 
“Land—March 8,’ “"1915——a firmed: 


“Midtbo;- ‘Herman: ‘N.—Isolated: Tr act | 


- August: 21,:1915—A fiirmed:.’ 


‘Midtbo, Herman: N.—Cash FE TBntry—Tas . 


wary 15, 1916—Remanded.. 

Mike,” 
April: ‘29;. 1915—Remanded.’ 
AD. -1915—A firmed: - 


gust: 23° 1915—Remanded:: 


: Miles, “Waldé: Pp. =<Flomestend-—Septemé ee 


“per. 3; 1915—A firmed. « 
October 23. 1915-—A firmed, 


versed. 


: Miller," ‘Frederick — - Homestead —Jan- = ae 


‘Mary .26, 1916—-Vacatéd:: 
A; 1915—Affirmed:: ee 


Miller,: Myra, transfer -ee—Selection— | ewe 


August: 14: 1915—Remianded. - 


Miller, ‘Nellie—Mineral—February. 49, = oe. 


1916—Aflirmed. 
“Oliver: 
cember. 2d: 1915—A flirmed::. 
Ruth Me “Soldiers”: 
‘tional—July.-8; 1915+-Affirmed.’ 
<William:: 





ber 3: -1915-A firmed: : 


oN Maga et: al. 2. -Hyde'& Go cohen | Miller, ‘William: WW: ~-Report—January - 
_ Selection Septemben 18, fee "| Mile Des | 


328, 1916—Motion- ‘Denied. . 





> Saly: 27, 1915—A ‘firmed..: 


M I ot ae igs pei 
Forest Lieu. ‘Sclection—October 29, oe ee et ee lato ts act Sep- Poe, 

3 : | Millick: ».:; “Santa. ‘Fe Pacific Ry>:G6. oe 
Selection—J cate “BL, AMAL gone 





tember 24, 1915—Motion:Deniéd.! 


oe ce 


Ml axander io Homistend—ied- oe 
es ruary 19, 1916-—A firmed... ee 
Sani—Homestead—August : Bp ones 


“Richard: Be Homestead - = 7 = oe 





“Gli: B. —Deserts : 


‘Tommy:+ —~Indian - ‘Altotmerit = . . Me “ 


“WH omestead—De- a 
Addi: bas 
Hee ‘Homestead - — et ; 


Ap March: 16, 1915—Remanded:. ee as 
Miller, William. W.—Report-—Novem= a 


- Adams—Isol ated “Tract ; = 3 









ae “ingen, Rachel ba “Homestead J an 





uary: 19,1 


ae = “Modified.. 
eee "Millikin, : 












ee, “May: 11; 1915—A‘firmed:: 
a ‘Mills, 





0. -1915—Motion Remanded.:. 
eee Mills,. 

Bo “transfer eo Report: 

1916—Reversed. " 








eal: Survey: 


me BG witha Anna S. mona ses oe 


ere LU, 1915—Motion. Denied. | 
oe ae Mitchell,” 





- Charles... #Y.; 





-- Affirmed. 


1915— -Petition Denied. : 





oa : Mitchell: De ‘Wickstrom Homestead — 


4 February 19, 1916—Affirmed. 
| “Mix,: ‘Abbie- A.—Homestead—Ma; 
1915—Affirmed. : ue 


oe Mix, Abbie’ A.—-Homestead—October. 





25, 1915—Motion: ‘Denied.?:°° 
0 Mix, Mary H.—Homestead— : Ma: 
ie 1915—Reversed: ne - 





: Mix, Mary - ‘H.—Homestead-—Tuly- 23, 3. : 


-1915—Motion: Denied: 
: Mizer," . 
.23,° 1915—-Affirmed: - 


7. : Moarle. Ve: Berry—Homestead—Novem- 


ber:15, 1915-—Petition: Denied.” 


a -“Moarlé 4 Vs. ‘Berry—Homestead—May_ 3 yi [es : es es 
; Moses, W. E., asslenees’ Solaiers’. Kats. ae 
= _ Honal— August 6 6; eis -Peution: Eee eR 


-1915—Motion: Denied. -: 





‘ a : Mock, Alfred — Homestead — August | 


/ 93° .1915—~—Modified.- 


NREPORTED CASES, 
: Moreland: “hay: on 
‘horas “S.—Repoit—April “Mots gan, Leo K. _Homestead—July 29 
" Millinghausen, ‘Augus! Des tT Land Morison. D,. ‘Sapp—Homestead—augi 


‘Cotia—Homestend—Maren 23, |3 : Morris, | Albert: “A Aimeber 3 and. a Sides: 





John; * Northwest’ “Pimber* Sa |:3 Me / 
Ji sf 


“State puameane ane |e A 
~cemaber 21. 1915—Letter. to. Geologi-- \ 


“assignee—-Sol:: 


: | Mortis OE ‘Bueklin—Homestead—Jan- 
-diers”! Additional—Apr il 21. le15— it 


ee ee "| Morris: v. Northern. ‘Pacific Ry. Co 
| Mitchell, ‘Frank W.—Report—July 20, iL 


‘Morrison, Jéhn. ie SR Selection 





at, i Mor rison,. J: ohn. Th. -—-Report—February- 


> | Mortison Ue ‘peporetica Hama 
: | May 18, 1915-—Motion Denied... 


James A. Homestead —J june 1: Morse, 















—Hloméstead—Sep- 
tember - OT 1915—-Motion. Denied. 


-1915—Afirmed. 





5, 1915—A firmed. - 


Morris, _ "hog: 5 At atch 
‘17, 1915—Affirmed:. a 


-uary. 31; -1916—Afirmed.: 


- Homestead. ood une. 7}. 1915 Res 
“-manded... ps at 


February. ‘19; 1916—Affirmed: | 
“29, 1916—Affir med. 


~ August. 413, “4O1b—-Reversed. 


| morse, ede ‘Ei. —Reservoir-— Avet tis 7 “on, ie ere 


1915—Vacated—Remanded. 
We B., 


eb al: Homestead ~ Bee NES 
May. 12, ee 


1915—1 nstr uctions,. 


"Mossholder et al. Ve California. ‘et al 





- Desert: : ‘Land—I une. 
firmed. - 











: nae Moe, ‘Olé La, Moses. W. B., transferee, apatite ea a oa rote oe 





Ts —~Homestead—March - : 
tion: -Remanded: . cs 





ee - Moger- Ue Goll—-Homestead—April ou ale 
; ee! Moy, | 


eee 1915—affirmed. fe, e 
eee Montague - De ‘Youngstrom—Homes 
vee caduly: 22, 1915—Affirmed: - 











oe = “September. 80, “191 ee 
“nied: : : 


: - Montealm,. “Gideon—Homestead—J Fane 





uary. 26 191 --Remanded. 


ee 2 Montford,, Frank — : Homiestead - = sy aly : 


ELE Seige 1915—Petition: Denied. 
ie ined Moore, - Amanda 
OO. 1915 —Affir med: 


age: 1915—Affir med: Yt 
ae Moore, ‘Walter—Homesteid—Septem 
2) eber’ 3. 1915—A flirmed.: | 
oe Moorman, ‘Thomas... J. /-Homestead- 

oe August 6; 1915—Reversed.. | 





Moreland, Archie - “M.—-Homestead— 


‘July. 27,. 1915—A fair med.. 





January” 3. “191 Motion: Denied. . 





-8t, 1915—Afir med. rs 





- 1915—Mo- 


a .. | Myers, 
Montague’ v.. Youngstrom—Homestead 7 


Fee mae eee “Myers v. Garry—Desert Land—March © 


“Muck, Alvin . A-—-Homestond-—August 
E “Report—April | P 


“Mulder, John H— Desert ‘Danas rE as 
Mullin, Elisha, L.—Homestead—April a 
“27, 1915—Remanded.: eg en. 
: Mullis, “Arthur — Homestead - — -Mar pel foe 
o Moreland, . _Archie.. ‘M.—Homestead— : | 


a _ Moreland, Ray. ‘T.—Momestend—Tuly ‘“Munzer, E.G, 






















~ ment—August 4 4, 1915 Affirmed. te Sy oe 
Mouritzen:v. Hiynon-—Hfomestend—Sepe oe 


_.tember. 27, 1915—Reversed: 9 








‘Gunhild—Homestead—I anuar ve oS 

“90, 1916—Reversed. ae 
James .M ~—Homestead—April 

“23. 1915—A firmed. - 


SL, 1915—Certior: ari Denied.: 


tL: 1915—Petition. Denied... 
Muir w.. Northern . Pacifie : ‘Ry:. Co. ‘ os 
. Homestead—September . 24,. 1915 aa 
_ Affirmed... eee 


oe “Muir wD. “Great | Northern ° Ry. Ge soy ee 
. ~ Moore, John: 'B,—Homestead-—October |” . 





“Homestead—November . 19, -1915—. ee 
“Motion, Denied. Bag fase oh 


tember. 11, 1915—A firmed. | 


Obs 1915 —Affirmed.- ee ee 
Mamma. ‘Gr 2cey —— “Homestead ee e) 

March 81, 1015—Affirmed.. eee 
‘etal. —Mineral—Peb- i i 
ruary,, 19, ‘1916—Cex Horan Gr anted. 











os fe Moxphy, Mary—Homestead—Angust 6, : 


Murphy, - 


on oe Mur phy; .. 


eo : Musser, 


Nee, re ai 


St : | Neaitherl: in, 


Neely, 





eae a Neilson a 
as Nelson, ° 
Nelson, 


ees me Nelson, ' 











1915—Affirmed:. 
ber. 27%, 1915—Motion. Denied. 


ae Murphy’ and Sprinkle—Desert. Land— 
“Addi- 


-March.19, 1915—Affirmed. . 
T “Waldo—Soldiers’ - 
_tional—J uly. 29,.1915—Affirmed. . 


poe ae zs Murphy. De -Aaker—Homestead—Apr 1 


80, 1915-—A fiirmed;:: 


pons 2 . “Mur phy: v.. “Aaker—Homestead—J june 


oy 1915—Motion. Denied... 


ear ‘Murphy. 2%... Clements — “Homestead - a 


June 29, 1915—Motion- -Denied: 


. a Mur ray, John, et.al. —Miner al—M ar veh 


aS 1915—Remanded.. 
ate 21, 1915-—Affirmed. . 





_ Motion Remanded.. aoe 
Ce. H.. “Ps. Hulett,” : 
“feree- — = Homestead - mo “December 





_1915—Reversed._ 


ae Py anik wv. Casey—Homestead—J nary. : 


20, 1916—Affirmed. 


j » Narston_ v. Wells —Hiomestéad—March | Nevtgn we “Richar -ds0ni—Homestnd— Le 


3, 1915—A firmed. 


Nash. Ve Joyce—Homestead—May' 1 


1915—Motion: Denied. 


TAD Natalu’ ‘Laverdure—Indian. “Allotment | Nielson, ‘Christ G.--Report—April. 21, 


PG: February. 16, 1916—Affirmed.- 
ae Neal, . 


129° 1916—Reversed.: 
March 417 “1915—Afiirmed.. 
‘Mons Sieur. A.- — Homestea 
ood anuary, 26, -1916—Affirnied.: 

| “We 
vary. 12, -41916—Affirmed.- 
ay N egley,. Benjamin. . 
| “vember OF 1915—Affirmed, 
ary 28, 1916—Motion Denied. 
September. ‘11, 1915—A firmed. © 
“September “T4;. ‘1915—Affirmed. 
‘March: 3; 1915—affirmed. 
“April. 27, 1915—Motion. Denied.’ 
31, 1915—Remanded, 
~B1,: 1915-—Remanded. . 
_ ber, 22, 1915—Remanded. - 


"20, 1916—Reversed. 
“tober 1a 1915—Affirmed. 


rhe Nato, Thomas. Peak Hae 


81, 1915—Afirmed.. 


UNRERORTED casms.. 


“Mary—Homestead—Septem- 


? Neumann, 


“New | “Mexico,. 
‘New. “Mexico, 
Edward S:— - Homestead coe 2 
4 oe : : : ce New Mexico, 


pi “writett, bs Pe : 
fer ee—Homestead—Mar ch. 6, eS 


3 Nichols, 


“Osear:-. BF. Northwest” ‘Timber: 
“Oo., a “tr ansferee - — “Report — — ~ Ji anuary. : 


~Spiva TL. —Hlomestend— ‘Noftsker, v. Raberge— - Homiestead : ia 







“| Noll, J 


nd - Neiger, Dy ‘Keyes, Olive—Deseért. Land— | - vordquist, 


“Albert — Homestead — “March ; 


“Cor inne—Desert, ‘Land—J ray | ‘ 


Belson; Ws: .. Holeomb-—Désert: Land . 


March’ 19, -1915—-Motion. Denied. 


Nelson . v.: " McNamara—Homestead— ke 


‘September. 14, 1915—A flirmed., 


‘Nelson «9. ‘Rehal--Homestead—April as 






14, 1915—Affirmed, 


‘Nelson Me “ Scott—Homestead ebro Ee 


cary 19, ‘1916—Afirmed, 
January - 20, 1916—Reversed: 


‘Neumann, Frederick—Desert: ‘Tand— oo 


July. 25° (1915--Remanded. 
June 28, 1915—A ffirmed. 





‘February. 4,. 1916—Affirmed: - 





New. Mexico, . State of,.-v.: “Ander yn ages 

“ Coal—June: 28,. 1915—Affirmed. 2)... Fe 
‘State of, -v.. Garrett— 
-Homestead—August _ 14, Age ate, re 










~ firmed. _ 


Ty ewell,. ‘Frea D. —Minersl—A iB st 4; sg 


4. ies 


1915—Afirmed.. Erne 

2 Newton, George. “Wy. Homestead ey 
mp. March: 8, 1915—Motion. Denied... oa 
sf Newtom ~ Marian:  A.—Timber . and. 


‘Stone—April- 2 -1915--Motion . 
‘Died.:: 


February 29, -1916—Reversed:: 
“stead-—J uly. 22;: -1915—Remanded:: 
1915-——Affirmed... 


Noel, ‘William. H.—Homestead—April - ne 


29, ‘1915—Affirmed: - 
April 27,: “Lo15—Afiirr med: . 


: “Noleman, an ulia—Desert:: Land~April ee 






29; 1915—affirmed:: t ne 
Jacob. -S. _— Homestead: ‘March o 
HLT,. 1915—A firmed. - eS 


Te-Report-—No- ‘Nordrum, ‘Clar a—Homestead—May By 2 os : 
ess ie Negley,: Benjamin | ¥.—Report—Janu- | © : Nordrum, Clara- “Homestead— “May: 17, fate 
The - Neiger ‘oy. Keyes,. J. H.—Desert: Tand— | Noeanisy ‘Lars— Homestead — April 


1915—Letter to Indian : Office, ° 
~1915—Vacated.; 

29, 1915—-Affirmed.. 

29, 1915—A ffirmed:.. 


“Travis: nae Homestead. = Nondgniat Lars;v. Goo Desert: Land— oe 
. Nelsen oS ‘Chr tian “Homestead ne : Nordquist, Nels; v: Goe-Desert. Land: oS 
' “North. Yakima. Irrigation: Co. eaRight oe 
. Of, ‘Way-—May: dd, 1915—Dismissed. aay oes 


June 17, 1915—Motion: Denied: 
June 17, 1915—Motion: -Denied.: 


mi une: 4, 4915—_Affirmed:: 


: No hern I ms ae 
a. B—Homestead—Septem- Northern Improvement. Co: - Oba: cae 


‘October 12. -1915—Motion. ‘Denied: 


: , | Northern ‘Pacific’ Ry.‘Go. (3 se eS oe 
'~ Selection—March 9, 1915—Reversed. 


"Michnél---Desart Tiind 00. || Northern. Pacific Ry: Co. re Selection. Le 


March: T7;- 1915—Affirmed. 


Northern. Pacific Ry. Co. —Sur an 


» March 1%, 1915—Closed. 








Frank. “A Homestead — = a 





State - ‘ot-Selection— i: 


State. ‘of-Selection— ; a 





“Des. 


‘Seraphin, Heirs: of—Honie- a 2 


Nels —: Hlomestead - — ~ April, : ves : 





_UNREP ORTED CASES, 


Nortliern Pacifie ae Co. —Selection— 
March 19, 1915—Remanded. 

' . Northern Pacific Ry. Co —Selection— 
-. April 17, 1915—Affirmed. 


“Northern Pacific Ry. Co —Selection—’ 


n April 20, 1915—Modified. 
Northern. Pacific Ry. Co —Selection— 
. April 26, 1915—Remanded. 
- Northern Pacific Ry. Co—Timber Tres- 


| pass—April 20, 1915—Petition. De-_ 


‘nied. . 


June 10, 1915—Petition. Denied. 


. Northern Pacific. Ry. Co. —Selection— al 


June 17, 1915—Affirmed. | 


- Northern Pacific Ry. Co. —Selection— 


June 19, 1915—Affirmed. . 

~~ Northern Pacific Ry. Co. (2 cases) — 
._ S$election—July 2, 1915—A firmed. 

- Northern Pacifie Ry. Co -—Selection— 
July 26, 1915—A firmed. 


Northern Pacific Ry. Co. —Selection— 


- July 27, 1915—Reversed.. 


| Northern Pacific Ry. Co —Selection— 


July 27, 1915—Affirmed. 


Northern Pacific Ry. Co Soecignes | 


August 18, 1915—Motion Denied. 


Northern. Pacific Ry. Co. (2..cases)—. 


‘Selection—October 26, 1915—Motion 

Denied. ~_ 

Northern Pacific: Ry. Co. —-Selection— 

~ October 28, 1915—Motion Denied. 

Northern Pacific Ry. Co. -—Selection— 
December 14, 1915—Affirmed. | | 


— December 22, 1915——Affirmed. 


Northern: Pacific Ry. Co. (5. cases) — 
31, 1915—AE 


.. Selection—December 
firmed. 


Northern Pacific. Ry. “Co: Secon. 
- December 31, 1915—Motion. Denied. 


Northern. Pacific Ry. Co. (4 cases)— 
Selection—January 29, 
firmed. - 


Northern. Pacific. Ry. Co. —Selection— 


January 29; 1916—Motion Denied. 


tion Denied. 


Selection—May 38, 1915—Affirmed.- 


. Northern Pacific Ry. Co. », Adams— 
 Homestead—June — 5, 1915—Motion ; 


Denied. 


" ‘Northern’ ade Ry. fon D, ‘Beavden— 
7 Selection — J anuary 19, 1916 — At 1 


firmed. 


~ Northern Pacific Ry. Co. v. eee 
| Homestead—November 19, 1915—Af-. 


firmeds 
Northern Pacific. Ry. Co. 0. Grogkete= 


-. Desert: Land—Marech’ 17, (A915—At- 7 


firmed. 


. Northern Pacific Ry. Oo. 0. Dalton et 


ie oma une 25, 1915—Af- 
firmed, ; 


468° vor 4415 —40 


‘Northern. Pacific Ry. 


Northern. Pacific : Ry. oe 
Homestead—November 5, (1915—At- | 


“Northern Pacific Ry. 


1916—At-. 





“Northern Pacific Ry. ‘Co. vO ‘Danielson 
_—Selection—June 19, 1915—Motion 
Denied. 


Northern Pacific Ry. Co. v. Davis—_ —_ 


Selection—J anuary 19, 1916—Motion 

Denied. 

Co. Vs Donald- 

son—Homestead—November 19, 1915 | 
— Affirmed. 


: Northern. Pacific ‘Ry. Gor V, Fisher— sae 
- Homestead—November 19, ASI5—At- 
Northern Pacific ‘Ry. Co —Selection— : 


firmed. 


- firmed. 

N orthern » Pacific Ry. Co. ®% ‘Hagen- 3 
‘stein — Homestead — = ovember 5, 7 
- 1915—A firmed. oP 


‘| Northern Pacifie Ry. Co. v. Hayden so 
| Homestead — December | 21, 1915. -— ee 


Affirmed: 


7 Northern Pacific Ry. Co. v. Hinckley— ; 
- Homestead—November 5, I915—Af- 


firmed. 


‘Northern Pacific Ry. Co. v. eoliemn— 
Homestead—November Ds ee? ot 


firmed. . 
Co. De King: 
_Homestead—N ovember 30, 1915—Af- 
firmed. 


Aaa Pacific Ry. oe w. Kruezer—- | 


Homestead. — XN ovember . 19, 1915. — 
Affirmed. 


‘Northern Pacific Ry. Co. Vv. Lyons— 
Northern : Pacific Ry. Co —Selection— a 


Homestead—May 11, -1915—Motion 
Allowed. 


Northern. Pacific Ry. Co. v. Malcom ica 


et al. - Homestead—August 14, 1915 


. Affirmed. | 
Northern Pacific Ry. Oo. Vv. Michaels— 
~ Homestead ~— November 19, 1915 — 


- Affirmed. - 


‘Northern’ Pacific Ry. Co. ve _ Miller— a 
(1916—Af- Bt 


Selection—J anuary., 19, 
firmed. 


- Northern Pacific Ry» Cou: Us 'Seiied dc, Sar 
. Northern Pacific Ry. Co. (5 cases) — 
_ Selection—February 16;. 1916—Mo- 


Homestead——November 19, 1915—Af- 
firmed. — 


| - Northern Pacific Ry. Co. ». ee eles | 
Northern Pacific Ry: Co: v. Adams— | 


-Homestead—November 19, 1915—Af- 7 
firmed.” Aa 


‘Northern Pacific ‘Ry. Co. %. \Phomp- - 


‘son—Homestead—October 30, 1915— 
Discharged. 


Northern Pacific Ry... Co. v. Trott 


Homestead—November 5, 1915—Af.. 
- firmed. 


Northern. Pacific Ry. Co. v. Upham— 


‘Homestead — April 27, 1915—At- % 
firmed: 


Northern ae Ry... Co. wv. SWachine r _ 
ton—Selection—October | 18, (1915— 


Affirmed. 


‘Northern Pacific Ry. Co. v. Washing- TF ag. 
ton, State oe bee es 


17, Maton, Dented. 


Co. v: “peost : 


— Norton, 


7‘. Nowell, 


' Nutter v. 


Nutter 4. 
Heat sry eprueny, 18, 1916—Affirmed. | 


626 


Northern Pacific Ry. Co. v. Young— 
- Homestead——November 5, 1915—Af- 

_ firmed. 

Norton, 
August: 2, 1915—Remanded. 

Norton, George | N., Administrator— 
Desert Land—August 2, 1915—Re- 
manded. 

Norton, Katie—Desert Land—August 
2,1915—Remanded. 

William. P —Coal—J anuary 

24, 1916—A ffirmed. 


. 191 5—Affirm ed. 


_ Nowell, T. S.—Coal—March 17, 1915— | 


Affirmed. 
Nowell, . Willis. E. —Coal—March 17, 
1915-—Affirmed, 
Null, William S$ = apnissisld Nove 
ber 24, 1915—Affirmed. 
Nulliner, | Maggie, 
: Land—August 6, 1915—Reversed. 
Nulliner, Maggie, ‘et al.—Homestead— 
a November 1, 1915—Motion Denied. 
| Nulliner, Maggie, et al.—Homestead— 
February 18, 1916—Petition Denied. 
Belgarde—Indian Allot- 
_. ment—January 28, 1916—A firmed. . 
Nutter ‘Belgarde—Indian Allot- 
ment—J anuary 31, 1916—Affirmed. 
‘Belgarde—Indian Allot- 


Oakley, Oliver —- Homestead - —— -March 
31, 1915—Remanded. 


‘Oakley, Oliver 
1915—Letter to General Land Office. 
O’Brien, Dennis, Heirs of—Home- 


stead—July 23, -1915—Motion Al- 


lowed. 
O’Brien v. Southern Pacific Ry. Co— 


Desert Land—April 14, 1915—Af- 


firmed. 


O'Hara 2, | Massie—Homestead—I uly | 


22, 1915—Affirmed. 
O’Hara VD, 
tober 28, 1915—Motion Denied. 
. Ogg, Albert W.—Homestead—Febru- 
: ary 26, 1916—Affirmed. | 

_ Okie, Clarice V.—Timber and Stone 
—~December 31, 1915—Reversed. 
Oklahoma, State of—Tracts for Milh- 
tary Purposes—May 26, 1915. 
Oktabee, 
5, 1915—Remanded. 


Olander yD, Barron—Homestead—Sep- 


tember 4, 1915—Affirmed. : 


a - Olander v, ~ Barron—Homestead—De- 


eermaber 1,.1915—Motion Denied. 


 Olding, John G.—Report-—February 
29, 1916—Affirmed. 


Oldland, Reuben, ef al —Mineral—May 


14, 1915—Motion | Denied. 


‘Oliver, Andrew J.—Homestead—Jan- 
— vary 26, 1916—Vacated. 


Clarence E.—Desert Land— 


KF. D., Jr —-Coal—Mareh_ 17, 


| Olson %v. 
et alu — Desert 


O. —Coal—April . 22, 


‘“Massie—Homestead—Oc- 


Franz—Homestead—August 


- Osborne, © 





a REPORTED CASES. 


pies, Arthur -H—Desert “Land— _ 


~. November 5, 1915—Remanded. 


Olk, George L.—Homestead—Decem- 
ber 22, 1915—Affiirmed. . 

O'Neil, William id assignee—Soldier s? - 
Additional —_— April 20, 1915 —Af- 
firmed. . 

Olson,.. Cornelius — Homestead—J: anu- — 
ary 20, 1916—Reversed.. : 


‘Olson, @. A— Whitaker, D. R., trans- 


fer ee—Homestead—March 6, 1915— ae 
‘Motion Remanded. 


Olson, James A. G._—Homestead—Oe- fo 


tober 15, 1915—Affirmed. 
Olson, John, Moses, W. E., transferee 
—Homestead—March 6, 1915—Mo- 
- tion Remanded. | 
Olson wv.” Painter—Homestead—Av- | 
gust. 4, 1915—Reversed. 
Painter—Homestead—No- 
vember 5, 1915—Motion Denied. . 


Olson v. Sterns—Homestead—Septem- 


ber 8, 1915—Petition Denied. 


Olson’ v. Sterns—Homestead—March 


8, 1915—Motion Denied. 
Onstad Vv. _Guy—Homestead—J uly 27, 
1915—Petition Granted. 


‘| Onstad »v. -Guy—Homestead—August 


30,;.1915—Aftirmed. 


-Onstad 2. Guy—Homestead—Novem-. 


. ber 18, 1915—Motion Denied. ; 
Oom Paul Consolidated Mining Co.— 
Mineral—July 23, 1915—Reversed. 


“Oregon: & California R. R. Co. v. Rit- 


ter—Mineral—J uly 23, 1915—Modi- 
fied, 


Oregon & Califor nia R. R. Co. v. Rit- 


ter—Mineral—October 26, 1915— 


_ Motion Denied. 


Oregon, State of-Selection—May 17, 


1915—Modified. 


‘Oregon, State of —Selection—May | 27> 


1915—Remanded. -. 
Oregon, State of—Selection—J une A, 
- 1915—Reversed. 
Oregon, State of —-Swamp—August 17, 
1915——Reversed. ; 


Oregon, State of —Selection—Septem- 


ber 11, 1915—-Motion Allowed. 
Oregon, State of—Report—February 
19, 1916—Affirmed.. — 


Oregon, State of, D. E. Aiken, t trans-. 
‘feree—Selection—J uly 15, - 1915— es 


Instructions, © 
Oregon, State of, D. EB. “Aiken, trans: 


. feree — State Selection —- November | 


23, 1915—-Petition Denied. 


-Orr-v, O’ Brien—Homestead—August - 


21, 1915—A ffirmed. : 
Ortis, Roman—Homestead—August 6, 
1915—Affirmed. | — 
C. B., ef al -Coal—April . 
29, 1915—Affirmed. i 


Ose v. State of Minnesota—Selection— 5 


March 27, 1915—Affirmed. 
Osgard, ‘Martin—Homestead—Novem- 
ber 10, EOID 7a sulle - 


« 


_ Oslerich 0. Worthen: Pacific Ry. ee 
- Selection—July 15,. 1915—Affirmed. 
_ Ostenfeldt, Charles L.—Report—J une. 


- ~-Otness, Hans S§. O.—Homestead—J an- 


~ 


UN REPORTED CASES, 


23, 1915—A fir med. 


Ostle, Lulu A.—Desert: Land—Ie anuary 


(24, 1916—Remanded. 
19, 1915—Reversed. . 
uary 22, 1916—Reversed. . 


: Se eee A, B.—Homestead—July 7 | 
| | Patterson, Grover A.— Homestead — 


2, 1915—Motion Remanded. 
Oven, Robert D.—Desert Land—De- 
“cember 1, ‘1915—A fiir med, 
- Oxborrow, Sherwood. 
Land — May 15, 1915 — Motion Re- 
‘manded. 


. Oxford, Lydia—Homestead—April 7s 


1915—-Affirmed, . 
Oxford v., Cooley——Homestead—March 
31, 1915—Petition Denied. 


| Oxford v. Heirs of Washburn—Desert 
Land—May 26, 1915—Motion De- 


- hied. | 
Ozbun, George W. — Homestead - — -De- 
cember 15, 1915—Affirmed. 3 


* Pacific Coast Gypsum Manufacturing. 


Co .—Mineral—June 80, 1915—Re- 
versed. 


‘io Page. Jy H., puenes Seiaieee Addi- 


7 tional—A ugust 6, 1915—Affirmed.. 


- Page, Percy. L.—Homestead—Septem- 


ber 16, 1915—A ffirmed. 

‘Pagel, Robert: — Homestead - — Novem- 
ber 11, 1915—Vacated. 

‘Paine, 
March 6, 1915—Affirmed.. 


Palmer, EH. M.—Mineral—J anuary 2 | 


1916—Instructions.. 
‘Palmer, Sarah—Soldiers’. Additional— 
January 29, 1916—Motion Denied.. 


Palmer V. Sims—Homestead—Augist | , 
| Paxson v. Hagerman—Homestead— 


4, 1915—Affiirmed. 


Palmer Vv. Sims—Homestead—January. | 


. 18, 1916—Motion. Granted. . 
Palmquist, A. K.,. Dierks, 


— 1915—Motion Remanded. 


Panting, Delbert J "Homestend—Ieb- 


-—ruary- 12, 1916—Affirmed. 
Panting, — Russell . 


- January 31, 1916—Affirmed. 


\. Parks. 


Pardue. wv. State of New: Mexico— 
. Homestead—June 10,. 1915—Motion 
~ Denied. 

Parker, 
1915—Remanded. 


ae Parker® vy. Willamette | Valley &. Cas- 
 eade: ‘Mountain Wagon: Road Co,— | 
Desert: Land—J uly 28, 1915—Af- | 


Peal 


Novemner 11; 1915—Affirmed.. 
Parks. wv. 


G. — Desert |» 
| Patterson, 


Pattison ”, 


Paul, 


Caroline - L.—Desert. Land— 


Herbert, | 
_ transferee — Homestead - — March 6, | 


M: —Homestead— 


‘M. M. —Survey—Mareh 27, | 


"“Walonedeln-Homestedd 


‘Valenzuela—Homestead— | Peifer, 


age annaiye de) 1h Molen Deed 





Pasmeter, %, M —Whitaker, D. ; R., 


. transferee — Homestead — March 6, 
-1915—Motion. Remanded. | . 


Parrish, Frank D. — Homestead —: 


‘March 23, 1915—Remanded. 


“bs Patrick, i ulius G.—Homestead—Sép- 
‘Otis, Harriet C. —- Homestead — June ps 


tember 4, 1915—A firmed. 


Patrick vv. “Russell—Homestead—Au-_ 


gust 23, 1915—A firmed. 


Patterson, George. A. — Homestead — 


April 27, 1915—Affirmed. 


April 20, 1915—Affirmed. 
Patterson, H. Etta—Report—February 
29, 1916—A fiir med. . 
Patterson, Mary V.—Desert Land— : 
_ March. 31, 1915—Affirmed. . - 
Patterson, Orin L.—Repor t—Februar y 
29, 1916—Aftirmed. | ee 
Richard — Report — Feb- | 
ruary 29, 1916—A firmed. - 


Pattison v. Northern Pacific. Ry. Gos . 


Homestead — March. 18, 1915 — At- 

- firmed. . 
“Fait —eremiesiend= =. an< — 
uary 31,. 1916—Affirmed. 


cD Patton Vv. Walker—Right of. Way—Au- < 


gust 6, 1915—Remanded. 

peer "August, ‘Wiley, Pp. A. trans- ' 
- feree—Homestead—March 6, 1915— — 
Motion Remanded.. 


Mar ch 25, 1915—Reversed. 


Paulson v. Northern Pacific Ry. Co—_ 


| Homestead—December | 18, 1915—Af- 
_ firmed. _ 
Paulus, Ernest G.—Isolated Tract— 

Apr il 21, 1915—Motion Denied. 


Paxson,. D. T.—Homestead—J une 19, 7 


1915—Petition Denied. 
Paxson 2. 
tober 23,. 1915—Reversed. 


| Paxson v. Hagerman—Homestead— 


August 6, 1915—Petition Allowed. 


November . 23, 1915—Motion Allowed. . 
Payne, George S.—Repor t—February 7 
- 29, 1916—Affirmed. | 


Payne v. Shelt—Desert. Land—Mareh _ 


— 27, 1915—Affirmed. 
Peace, James W.—Homestead—May 4, 
_ 1915—Remanded. ° 


Pearson, 
— © B0, 1915—Letter to. Reclamation 
| Service. 


oo Levada M. 4: aamentena : 


September 18, 1915—Certiorari De- 
nied. 


Peck, Earl — Womestena — - November | 
24, 1915—Affirmed. — 


Peck, Barl—Homestend—Sonnary 29, 7 | 


-1916—Motion Denied. : 


Peeler v. “Leybold—Hfomestead—May 7 


5, 1915—Motion Denied. | a 
John — Homestead — =i anuary : 
15, /1916—Reversed.. Racine ee 


Spurgeon. H. — Homestead a — 


Grifith_—Homestead—Oc- a us 


Carl ‘A.—Homestead—July | 


a ‘Pemberton, 


. Pentz,. 


_ Petersen, 


628 
Peigev Vv, Paul—Indian Allotment—Oc- 
tober 27, 1915—Affirmed. 


Pelger, Andrew-—Homestead—October 


-. 23, 1915—Affirmed. 

Pelletier vy, Cox (Bliza )—Desert Land 

 —August 11, .1915—Affiirmed. 

Pelletier v. Cox ( Jabez )—Desert and 

.. —August 11, 1915—Affirmed. 

‘Charles D.—Homestead— 

1915—-Motion. Denied. 

Robert L.—Homestead— 

. April 26, 1915—Motion Denied. | 

Fena v. Montoya—Homestead—May 
11, 1915—~Remanded. 

Pence, 

é tember 3, 1915—Affirmed. 

Pendleton v, Oregon & California Ry. 

— Co. ~Homestead—February 19; 1916 
—Affirmed. 

Penikett, Herbert O—Desert Land— 
February 29, 
Granted. 

Penn Mining Co. —Mineral—June 19, 
-1915—-Motion Denied.. 

- Penobscot Mining 

cember 31, 1915—Reversed. . - 

‘Samuel S.—Homestead—May 

15, 1915—Petition Denied: | 


“April 26, 
‘Pemberton, | 


“Peppenger ¥v. Erickson—Homestead— | 
| Pinner, 


December 15, 1915—Reversed. | 

~Peppenger wv. Erickson—Homestead— 

pee 29, 1916—Motion Denied. 

Perkins - Eddy—Homestead—Sep- 
‘tember ‘O7, 1915—A flirmed. - 

Perrine, 
April 17, 1915—Affirmed.. 


-. Perry, Milton. M.—Homestead—Mareh 


Pen '1915—Remanded. coy 
Peshia. Vv. “Delparde indian Allot- 
ment—J: anuary 28, 1916—Affirmed. 
Peters, 
1915—Letter to Reclamation Service. 


Peters, Isaak — Flomestead - —. J uly 28, - 


1915 —! Affirmed. 


Peters, William. A-—Lieu - Selection— | 


July 9, 1915—Reversed. . 

Petersen, Aase—Homestead—J uly 23, 
| 1915—A firmed. . 

‘Petersen, Charles J. auaabwieatend <= 
' April 27, 1915—Letier to Indian 


Office, 
_ Petersen, Charles. of — Homestead — 


May 12, 1915—~Vacated. 
June. 30, 1915—Affirmed. . 


- Peterson, Herman H.—Desert Land— 


March 81, 1915—Affirmed. 

Peterson v. Salmond — Homestead — 
‘October 28, -1915—Affirmed.. 

Petri, 
1915—A firmed. 


Pfeifie, Conrad — Homestead — Febru- 


ary 16, 1916—Certiorari Denied. 


Phelps,. Corydon W.-Homestead—_No- | 
--veraber 30, 1915—Letter to Geologi- 
on cal Survey, Sc 3 


Arthur ‘S.—Homestead—Sep- | 


- Pierce, 
1916 — — Petition 


Co. __-Mineral—De- | 





. Richard ~ M.—Homestead— 
‘Plantz, 


Isaak—Homestead—J une 12, 


Polly, 


Christian — Homestead i | 


| Powell, 


J acob—Desert Land—July 22, - 


| UNREPORTED CASES.’ . 


Phelps Vv, J pies beesieaa-— May 22, 


1915-——Motion Denied. oa) 
‘Phelps v, Olson 


‘(3 cases)—Home- | 
stead—September 7, 1915—Aflirmed. 


Phelps v. “Schroeder — Homestead - mo 


February 12, 1916—Affirmed. _ 
Philadelphia “Mining & Milling. Co—_ . 
Report—June 12, 1915—Petition De- . 
nied. 


Philbrick, _ Robert — Homestead — Coie | 


gust 9, 1915—Reversed. 
Phillips, Blij ah Ii. — Homestead — -De- 
ecember 81, 1915—Affirmed. 
Phillips, Elijah E.—Homestead—Web- 
ruary 12, 1916—Motion Denied. 


Phillips, Irby O.— Homestead —Sep-: 


tember 7, 1915—Affirmed. — . 
Pickens, John F, —Homestead—J anu- 
ary 31, 1916—A firmed. 
a D., et atl. —Homestead— 
March 27, 1915—Motion Denied. 
Pierce, J. D., et al—Report—Septem- 
ber 14, 1915—Reversed. 


| Pierce, . Marian H.—Cash | Eniry—Oc- 
- tober 4, 1915—Affirmed. 
Pinekard, John S.—- Homestead — No- 


vember 15, 1915—Reversed. 
Pind %. State of Minnesota—Home- 
- gstead—April 2, 1915—Affirmed. | 
Robert T.— Desert Land —~ 
“March 8,. 1915—Affirmed. 


- Pitman, Enoch W.— Desert. Land—No- 


vember 1, 1915—Yacated.. 


Pitman, Enoch. EK. -—-Homestead—J an- . 


uary 5, 1916—Afiirmed. 


“Pitts Vv. Bruce—Homestead—August 


~ 11, 1915—A firmed. 

Leonard W.— Timber 
Stone—April 27; 1915—~Affirmed. 

Plenkner, Blenora_ i.—Desert Land— 
‘April 29, 1915—Remanded. | : 

Pollard, Joe B -—Homestead—Septem- 
ber 14, 1915—Affirmed. 


and 


Pollock v. Miles—Desert Land—Feb- 


ruary 7, 1916—Affirmed. . 
‘Luther: M. —Homestead—J une. 
za ee 1915—Remanded. 


Pompey’ s Pillar Townsite, Montana— 


-Townsite—J une 4, 1915—Amended. . 
Porter v. Wigmore—Homestead—Sep- : . 


- tember 27, 1915—-Affirmed. Oe, 
Poston, Henry ‘F.—Homestead—April 3 


8, 1915—Remanded. 


Potter, D. M.—Potter Reservoir—May - : 


6, 1915—Remanded. 


| Potter, Henry L:—Homestead—March = eo 


22, 1915—Remanded. 


1915—Affirmed. a oy 
Powers ¥. Day—Homestend—Mareh 81, aa 
1915—A flirmed.. : | 
Prante, Charles. D.—Homestead—De- 
eember 31, 1915—Affirmed. $5 eapiade 
Pratt v.. Cosgrove Hlomestend—Saly seam 
23; 1915—Affirmed, 3 


, oy Ca 


Liuey—Homestead—April Ai gS 


ot . 


ye Presley, 


UNREPORTED CASES, 


ae a 


oe. ; Pratt. VD. reeves aomstigid Sep. 


tember 14, 1915—Motion. Denied. 
Pratt v. “Coser ove—Homestead—J an- 
os wary 11, 1916—Dismissed. 
.Prazinos. v. Dobbius— ‘Homestead - —— 
July. 23, 1915—Affirmed. . 
Willie J. —-Homestead—Sep- 
tember 14, 1915—Affirmed. 

Price, . Charles | G. — Homestead — De- 
| : cember. 31, 1915—Affirmed. 

_. Primeau, ‘Theophile J.—Homestead— 


April 27, — 1915 — Letter to Jndian 


Office. . . 
‘Primeau, Theophile TZ. —Homestead— 
May. 12, 1915—Vacated. | 


7 Pri ‘inzing v. Swope—Homestead—J. anu-. 


ary 31, 1916—Affirmed. 


Pritchard v. Meakins — Homestead — 


April 10, 1915—Affirmed.. 


Pr octor, ‘Rdgar W. —Homestead—Octo- 


ber 23 1915—A firmed. 


Proctor v. Brown — Homestead - — Au- 


gust 9,. 1915—Affiirmed. 


Proctor v. ‘Brown——Homestead—Sep- 


tember 14,.1915—-Motion Denied. 

Provost, Peter, Dunton, W. B., trans- 

| - feree—Homestead—Mar ch 6, 1915 — 
Motion Remanded. 


Pruett,. Mrs. Jesse ©.—Homestead— 


January 29, ,1916-——Affirmed. 

Prunty, Pinkard » R., 
diers’ Additional—April 14, 1915— 
Affirmed. 


1916—Reversed. 
Purdee, Armstrong, necionce= Sondiars? 

Additional—August 14, 1915—Mo- 
tion Denied... 

Putner, Albert J. —Homestend—Octo- 
ber 26, Appr ened 


Qualley, Sul, 4, Northern Pacifie Ry. d 
Co. -—Homestead—Mar ch. 18, 1915— 


Affirmed, 

~ Qualley, Knut, Vv. Northern Pacific Re. 
~~ Co. —Homestead—Mar ch. 18, 1915— 

Affirmed. 


. F Queen Reservoir Co. —Right of Way— 


April. 19, 1915—Affirmed. 


“ Quilling, Alfred——Homestead—J anuary: 


... 22, 1916—Reversed. . 7 
i ~ Quilmette Vv. Hdmond—Homestesd— 
pear) 1%, et : 


“i Radey, John, et sic adil tice | 


ruary 12, 1916—Motion Denied. 
Radey Ve Gotton—Homestead—Decem- 
ber 22, 1915—Affirmed.. | 


Ramera Oil: Co. v: Simes—Mineral— 


May 17, 1915—Affirmed. 

... Ramsey, Ralph 

tember 22, 1915—Affirmed. . 

Ramsey v.- ‘Lisbony—Homestead—De- 
/cember 4, ane ee aed 


| Rausenber ger; 


| “assignee—Sol- 


4 Reese, 


‘Reimers, — 


-Rene et al. v.. 
Co.—Right of Way—May 6, 1915— - 


Resan - ». Tapper 


A.—Homestead—Sep- ‘Resan_ v, 


Randolph, g. N., ee. al 265A untry— 


March 27, 1915—Motion Denied. | 


Randolph, S, N., e€ al. —Coal—It une 29, | ,e > 


1915—Petition Denied. . 


‘Randolph, 8. -N.,. ef al. —Mineral—Au- _ 


gust 14, 1915—Motion Denied. 


Rankin, Jones & Moffat—Coal—June ; Fe _ 


— 680, 1915—A firmed. oo 

Rankine, J ames — Homestead — Feb- - 

ruary 2, 1916—A ffirmed. 

William A resid a 

Tract — September 27, 1915 —AP 
firmed. — 


i Rayman, Henry—Desert ‘Land—Tune . 


30, 1915—Modified.: 


Raymond, ‘Charles: W.—Dewsert Land— 2, 


January 18, 1916—Reversed. 3 
Raymond, Lourena B -—Desert . Land— 
“May 29, 1915—Remanded.. 


‘Raymond »v. Riester—Mineral—June 7 ade 


19, 1915—Motion. Denied. 


Reaves, Algernon S.—Desert ‘Land— = 


July 28, {915—Affirmed, 


Reaves, Winslow H.—Desert Tana— > 


July 28, 1915—Affirmed.. 


“Reble », Northern Pacific. ig Co.— - 


Selection—December » 21, 1915-—Af- 
firmed. 


-Reebs Vv. en Land—Au- . 


-. gust 9, 1915—Modified. 


“Reed, ‘Margaret C. —-Town Site—Au- | | 


gust 27, 1915—Affirmed. 


= Reed, Margaret ©.—Timber and Stone 
Pruyn, W. &., “Northwest Timber. Ge: qo 
transferee — Report — J anuary 29, A 


—November 23, 1915—Motion. De- 
— nied. 


‘Reedy, ‘Henry . W.—Homestead—June 


. 19, 1915—Affirmed. 
Hyrum T. —Homestead—I uly 
20, 1915—-Remanded. 


‘Reese, John L.—Cash Entry—Novem- 


ber 80, 1915—A flirmed. 


‘Reeves x a “Lambert—Homestead--Au- - | 


gust 6, 1915—Affirmed. 


Reeves wv, Lambert—Homestead—No- ’ 


vember 8, 1915—Motion Denied: 


June. ane 1915—A ffirmed. 


Reiquam, ‘Alvin 0.—Homestead—Jan- :* 


uary 22, 1916—Reversed.., 


“Reiquam, Christopher ‘O.—Homestead 
 — January 20,.1916—Reversed. 
Reiquam, Oline. O.—Homestead—TJan- - 


uary 20, 1916—Reversed. 


Reit_ v. Gates—Homestead—April 26,. 


1915—A ffirmed. 
Birch Creek Gariention 


Affir med. 


Rensink ¥. Lowe—Homestead—August na 


21, 1915—Affirmed. 





aks 1915—A ffirmed.. 


Tapper —Homestead—May | 
17, 1915——Motion. Denied. 


Resson, - Se _ 


5; 1915—A fiir med. 


John. M. —Desert | ‘Land— as 


Homestead—March 2s 


Paes _ Rhodes, 


~ Rhodes, 


3 Richards, Elmer 


a Rider, 


630° 


: oo oe Calvin G—Homestead—J anu> 


ary 20, 1916—Reversed. 
Reynolds, 
14, 1915—Affirmed. 


Reynolds, Azle—Homestead — August 


9, 1915—A ftir med. 


Reynolds, Ernest Hi Dessrt Land— 


- October 4, 1915—Affirmed. 


Reynolds, Nathaniel A.—Homestead— 


July 30, 1915—Remanded. .. 
Rhoades, Harry O. —Homestead—J une 
29, 1915—A firmed, 


Rhode, . George—Isolated. Tract—De- Boe 
~ eember 13, 1915—Affirmed. 
Jane, widow—Homestead— . 


-July 27, 1915—Reversed. 
9, 1915—-Affirmed. 


 Riach, James ©. —Report—Februar y 


16, 1916—A flirmed, : 
Rice, Alonzo: C. 
 -—August 21, 1915—Modified. 

' Rice, Eugene T.—_Desert Land—Au- 
 . gust 4,.1915—Affirmed. 


Rice, Houston—Homestead—June 10, ) 


~ 1915—Reversed. 
Rice, Sada WN ———Homestead—J anuary 
4, 1916—Reversed. 


: Rice D, Cooksey—Homestead—March 


81, 1915—Affiirmed. 3 
Rice Vv. Cooksey—Homestead—J une g, 
-.. 1915—Motion Denied. 
-Rice v. Lyman—Homestead—August 
6, 1915—-Affirrmed. — 
Ricedor ff wv. Frederickson — Home- 
. -gtead—October 7, 1915—Affirmed. 
Rich Bar Mining Go. 
~ Homestead—J uly 10, 1915-—Motion 
~ Remanded. | 
D.—Soldiers’ Addi- 
7 tional—J uly 2, 1915—Affirmed. 
Richardson, | 
- June 19, 4915—Affirmed. 
Richardson  v. 
stead—August 13, 1915—Reversed. 


_ Richardson v. Sligh—Desert Land— 


_. September 4, 1915—Affirmed. _ 
Ricketts, William P.—Lieu Selection— 
September 14, 1915—Affirmed. 


 Rickki,. Henry —- Desert Land — Apr i 


_ 28, 1915—Reversed. 
| ‘Ricks, James B.—Desert Land—Octo- 
as ber 80, 1915—Aflirmed. 7 

- Ricks, - a ames B.—Desert. Land~—J an- 
. nary 26, 1916—Petition Granted. 
Kathryn C.— Desert Land — 
- .* March 81, 1915—Affirmed. 

. Riegel, Elmer Ii., assignee—Soldiers’ 


Additional — April . 29, Aglo At 


firmed. : 


Riegel, E. E., assignee—Soldiers’ Ad: |. 
+ 2 ‘ditional—June- 1, 1915—Motion De-- 


nied, 
‘Rife, . Edward H. — Soldiers’ 

eee tea 23, 1915 — Motion De- 
Be nied. . 


Albin: Homestead —Aawust 


Ringer . 


Lester—Homestead = March 


(2 cases) = Section 
Roberts, 


. Robinson, 


| Robison, 
v.. Gensey— | 


Clifford — Homestead - Za 


Richardson — Home- ? 


Rogers, 


Addi- 


UN REPORTED CASES. 


Riges Vv. Sein — — _ Homestead ~ — Januar y 
26, 1916—Affirmed, — 


‘Rileoff, Nicholas J. eres 


February 19, 1916—A firmed. 
Nerbovig — Timber — and — 
Stone—January 31, 1916—Affirmed. 


Rink, Emil C.—Homestead—J une oO a | 


"1915—Petition Denied. 


Ritter, Banas Homettand—Ocbobee aa 


15, 1915—Modified. 
Ritzinger Vv, Nor thern Pacific Ry. Co— 
Homestead — March 
firmed, 
Robb v. Jarrard — - Homestead — J uly 
. 28, 1915—Affirmed. 
Robb v. Jarrard — Homestead — Sep- 
tember 14, 1915—-Motion Denied. 
Robbins v. Elliott — Desert Land — 
~ March 18, 1915—Returned. | 3 
Rohe, Lucien S.—Survey—April 20, _ 
-1915—Affirmed. - -e 


tember 27, 1915—Affirmed. 


|} Robinett, Joseph — Homestead - — July 


- 23, 1915—Afiirmed. 

~ Robert "a—Honiestead— 
December 17, 1915—Affirmed. | 
Robinson, A. 'N., », Northern Pacific 


Ry. Co. _—Selection——May 21, 1915— wa 


Certiorari Allowed. 


Bopiecn, Alvin, v. Northern Pacifie © 


Ity. Co. —Selection—May 21, 1915— 
Certiorari Allowed. 


‘Robinson: ». Central ‘Pacific Ry. Co. ae 


Selection—-April 29, 1915—Affirmed. 
Henry 

January 22, 1916—Reversed.. : 
Robison, Lizzie M.—Desert Uand— 

June 30, 1915—Remanded. 
Rochr, 
- April 29, 1915-—Affirmed. 


-Rochr, Otto H.—Homesteac April a1, = 


| 1915—Affirmed.. 


Rockwell, . May - C.—April 21, 1915— | 


Letter to Geological Survey. , 
Rockwell, May C,—Homestead—May’. 
12, 1915—Reversed. 


Roese ¥. Austin—Homestead—J anuary | 


26, 1916—Reversed. 

Benjamin ¥.—Homestead— 
August. 21, 1915—Motion Denied. 
Rogers, F. E., assignee—Soldiers’ 
Additional—December 15, 

Motion Denied.- 


Roger Ss kK EB— - assig nee—Soldiers’ 9’ 
- Additional — July 29, 1915 - — Af- 
firmed. . 


Rogers, Irving Desert Land—De- 

 cember 24, 1915—Modified. . | 

Rogers, Sylvester D.—Homestead— 
January 31, 1916—Affirmed. mi 

Rogers D, Southern Pacific Ry. Co.— 
Desert Land—August 5, 1915—Af- 
‘firmed. 

Rohde, Peter. C.—Homestead—Decem- 


ber 31, 1915—Rever sed, 


9, 1915— Af- - ° ae 


Guy “W.—Homestead—Sep- a 


D.—Homestead— 7 | 


Charles A, — Homestead | — | . 


1915-— ; 


- “UNREPORTED CASES. 


Rohde Vv. ‘Miller—Desert Land—Ji anu- 
ary 81, 1916—-Reversed. 
Rold v. Northern ‘Pacific Ry. Goze 
. _Homestead—Mar ch 18,..1915—Af- 
 -” firmed. 
a Rolow, Fie ohn: F. —Homestead—October 
25, 1915—Reversed. | 


ee Rolsdorph, Marius—Homestead—J an- 


uary 20; 1916—Reversed. 


- ‘Rombach Vv. Snow—Homestead—June | 


12, 1915—Affirmed. 


ee Rombeck v, S tephens—Elomestead— 


July 27, 1915— Affirmed. | 


Romek, ‘Toney-——Homestead—J anuary | 


3, 1916—Reversed. 

Romer, L. J., assignee—Soldiers’ Aa- 
| ditional—July 27, 1915—Motion Al- 
lowed. 

Romtverdt, “Herman: K —Homestead-— 
June 19, 1915—Affirmed. : 

~ Ronning — v, 
29,. 1915—Affirmed. 


Rose, Anna R.—Homestead—Novem- eS 


ber 11, 1915—Instructions. . 


- Ross, Bettie—Homestead—August u, i . 
Salyers, 


1915—Reversed. 
Ross, 
15, 1915—Affirmed. 


Ross, -~Maud—Desert. Land—November ba 


23, -1915—Motion Denied. 


Ross v. Gray—Homestead—April WW, ne 


1915—Reversed. 
_ Roth, Carl—Homestead—J anuary 24, 
-  1916—Affirmed.. 


Rotter, Vincent—Report—J anuary 31, | 


1916—Affirmed. | 
Roubidoux, Louis (for minor ‘¢hild) 


- ruary 16,:1916—Affirmed. 
~ Roubidoux, Hannah — 


16, 1916—Affirmed. 


Roubidoux, Louis, et al —Indian Allot- 


ment—January 31, 1916—Affirmed. 


Rountree, Rufus. V.—Homestead—Oc- 


tober: 7, 1915—Affirmed.. 
Roy, - 
'. April 2, 1915—Motion Denied. 
Ruder. et al. 
stead—March 22, 1915—Affirmed. 


2 Rumenap, Charles, v. Northern Pacifie 


Ry. Co. — Homestead — March 17, 
1915—A ffirmed. | 


_Ruinenap, Herbert, a Northern Pacific 


_ Ry. Co, — Homestead — March — 1, 
1915—Affirmed. 


Rupp, Earl M,—Homestead—April il 24, 7 


1915—Instructions. 


Rupp, Bart M.—Homestead—July 26, a 


— -1915—Instructions. 
Russell, Robert A.—Homestead—Apr il 


vey. 
Russell, Robert A.—Homestead—May 
12, 1915—Reversed. 


| Rust, ‘Wilson D.—Desert Land-——Octo- 


“der 29, 1915—Affirmed. 


Sage—Homestead—May , 


Maud—Desert. | ‘Land—October , 


_| Sandeney, 
(for her minor |. 
child) —Indian Allotment—February | 


Jane G.—Timber » ‘and. Stone— 


%. Ray et dél—Home-. 





“29, 1916—A firmed, 


Ryan, Catherine C —Homestead—Au- 7 


gust 11, 1915—Affirmed. a 
Ryden v. Wilson—Desert Land—¥eb- - 
ruary 12, 1916—Affirmed. © a 
Ryerson, Mildred I.—Desert Land— ae 


- March 27, 1915-—Affirmed. 


Sabo. v. Person—Homestead—Septem- 
ber 8, 1915—Affirmed. 


Sais, ] Manuel—Homestead—September | - 


22, 1915—Remanded. 


Safford, Mercy B.—Homestend—March . 


27, 1915—Reversed. ne | 
Sage, Edwin J. —Homestead—J anuary. 

$1, 1916—Affirmed. -, 
Sahlman_ v, Sale — Homestead - — “Apr il | 

8, 1915~—Reversed. : 


Saling, A. W,, Northwest Timber Co, 
: transferee — Report — January 29, ae 


- 1916—Reversed. | 
Salisbury ». Price & Dudley—Desert 
Land—April 27, 1915—Affirmed. . 
Willie A.— Homestead — 
August 4, 1915—A firmed. : 
Salyers, Willie A.—Homestead—De- 
cember 31, 1915—Motion Denied. | 


‘tion—March 31, 1915—Affirmed, 

San Francisco, City and County. of— 
‘Reservoir—October 11, “1915—Modi-_ 
fied. 


“San Luis. Valley Oil & Gas Co——Min- 


eral—May 20,. 1915—Motion Denied. 


i. Sanchez, Fred—Homestead—J une . 28 
(2 cases)——Indian One Aee sy 


1915—Remanded. | | 
Margaret : (for. Ben San- 
deney)—Indian Allotment—J une L, 
1915—Affirmed. ~ 


‘Sanford, Granville ae Land— | 


March 81, 1915—Remanded. 


‘Santa Fe Pacific R. R. Go —Selection— 


March 27, 1915—Reversed. 


Santa Fe. Pacific R.R. Co. —Selection— : 


April 14, 1915—Motion Modified. 


Santa Fe Pacific.R. R. Co. (2 cases) — : | 


Selection May 22, 1915—-Remanded. ~ 
Santa Fe Pacific R. R. Co. (2 cases)—_ 
Selection—May 27, 1915—Remanded. 
Santa Ire Pacific R..R: Co.—Lieu Se- 
. lection—May 27,. 1915—Remanded. 


‘Santa Fe Pacific R.R. Co. —Selection— 


June 28, 1915—Instructions. - 
Santa Fe Pacific R.'R. Co. ef al. (2. 
cases) —Selection—June 29, . 1915— 
‘Reversed, 


Santa Fe Pacific R.R. Co —Seleetion— oe 


July 8. 1915—Affirmed. 


Santa Fe Pacific R. R. Co —Selection— 
21, ‘1915—Letter to Geological. Sur-. | 


July 8, 1915—~Approved. 


Santa Fe Pacific R. R. Co. (2 cases) —_ ear 


Selection—July 23, 1915—Approved. ~ 
Santa Fe Pacific R. RB. Co—Forest. 


Lieu SelesHOn s veek: (6, 1915— _ | 


Ee 


‘Rustad, J ohn—Homestead—February : =o 


Sams et al. v. Collins—Lieu ‘Selec- are 


a Sargent, 


i Scherer i 


632 


| Santa F Fe Paicific R. R. Co 2 eelention | 


August 13, 1915—Case Returned: 
ie Fe Pacific R. R. Co.—Lieu Se- 


lection—September 7, 1915—Motion. 


. Denied. 


7 : Santa Fe Pacific R. R.Co Swe sfaotigno> 


- October 15, 1915—Vacated and Re- 
manded. 

Santa Fe Pacific Ro R Co —Forest 
Lieu | Selection—October. 22: 
Reversed. | 


- Santa Fe Pacific R. R. Co. (2. cases) — 
| Selection — October 28, 1915~— Ap-- : = 
| Schulz, Albert, Whitaker, D. R., trans- 
Santa. Fe Pacific RR. Co., Newton ys 


_ proved. 


vember 11, 1915—Vacated. 
J ames. B _—Homestead—Au- 
gust 21, 1915—Motion Denied. — 
‘Sauter v. Osterich—Homestead—No- 
vember 238, 1915~-Affirmed. | 
Savage wv. Bruce—Indian Allotment— 
- January 31, 1916—Affirmed. 
: Savage V, Gould et al. = oniceeid= 
September 4, 1915—Affirmed. : 
Savage v. Northern Pacific Ry. Co.— 
| Homestead—Mar ech 19, 
firmed. 


~ Saval, John, aaeionse- Soldiers Addi- 
tional—February 29, 1916—Affirmed. © 
Rosa—Indian Allotment— 


Schafer, 
January. 4, 1916—Affirmed. — 

schafer, ‘William—Desert Land—April 

. 29, 1915—Vacated, 
Schandelmeier, 

~ Land—April 97, 1915—-A firmed. | 


ruary 26, 1916—Affirmed. 


Scher er, Lydia—Homestead—Ju1 une 12, | 
Sears, 


. - 1915—Letter to Reclamation Service. 
. Scher er, Lydia—Homestead—Septem- 
— ber 8, 1915—Affirmed. 


March Si, 1915—A firmed, 
Schermerhorn, ‘Paul N.—Homestead— 

January 20, 1916—Reversed.. 
~Schiery, James F.— Homestead—Jan- 
— gary 31, 1916—Affirmed. 

Schloeff, Louis J. —Hoinestead—J une 
» 29, 1915—Affirmed. . 


Schmidt, Henry P.—Homestead—J une 
to" ‘Reclamation 


125 1915—Letter 
Service. 


. Schmidt, “Henry. P.—Homestead—Sep- 


tember 3, 1915—Affirmed. , 
Sclineider; Ferdinand 
stead—April 20, 1915—A ffirmed. 


-- Schneider v. State of Idaho—Home- |. 


| stead—August 9%, 1915—Motion Sus- 

tained. 

Schoenwald oJ pitisen-eromaxtenae= 
July 27, 1915—A firmed. . 


. Schoenewald v. Vance—Desert Land— 


September 16, 1915—Affirmed. 


~ Schrag, P. James—Homestead—June 
“12, 1915 — Letter to. ‘Reclamation 
Ser vice. 


“Schr ag, 


‘Sehr eiber, - 


. 1915— | 


~ Seott,. 
1915—Af- 


‘Scrivner, Mi: B.—Northwest 


Charles — Desert | 
; Sear le,° 
Schell. v. phere Omesten ds -1eh- ms ; 
Sears, Char les W. —Homestead—Ja anu- 





Risinger — Homestead ae 


meee, 


‘Selmen ;: 
L. — Home- 
Shafer, 


‘Shanks, 


_UNREP ORTED CASES. 


Pp J ames—Honiestéad—Sep-. | 
tember 3, 1915—Affirmed. | 


May 17, 1915—Modified. — 
Schubert. v. _Gir ardet—Desert fend tie! 
February 7, 1916—Reversed. 


‘Schubert v. Heirs of L. BE. Nulph— . 
Homestead — April 29, 1915 ~—Af- | 


firmed. 


‘Schuler ud, Carl 1.—Homestead—Au- 


gust. 14, '1915—A ffirmed. 


‘Schultz, Adolph W.—Homestead—J: an- : 


uary 20, 1916—Reversed. 


fer ee—Homestead—Mar ch 6, 1915— 
Motion Remanded. - 


Schwartz,. Amelia, for Helen—Indian — 


Allotment—J anuary 31, _ 1916—Af- 
_ firmed. ¢ 
Schwartz, Amelia, for: Katherine—In- 
dian Allotment—January 31, 1916— 
_ Affirmed. 


Scott, Adjar IK —Homestead—Febru- 


ary 16, 1916—Affirmed. : 
‘Mabel E., Heirs of—Desert , 
Land—December 24, 1915—Affirmed. | 

Seott, Mollie J. —Report—February 
12, 1916—Affirmed. 
‘Timber 
Co., transferee — Report — —J anwary | 
29, '1916—Reversed. | 


Scrivner, W. P., Northw est. Timber 


“Co. tr ansferee — Report — J anuaey, 
29, 1916 Reversed, 
Oscar A.—Homestead—J anu-- 
ary 26, 1916—Vacated. 


“ary 22, 1916—Reversed. 

J. ‘Marion—Homestead—July 
 26,. 1915—Letter, to Reclamation 
Service. 

Sears, Jee Marion—Homestead—Decem- 
ber 17, 1915—Remanded. 


See v, Heirs of Burnside: Homestead ae 


—August 26, 1915—Affirmed. - 

William, Whitaker, D. R., 
_ transferee — Homestead —Mar ch 6,. 
1915—Motion Remanded. » 


>| Seifried, Minnie — Homestead — April 


6, 1915—Reversed. 
Stum—Hlomestead—J une . 
11, 1915—Affirmed. 
Selman Vv. Stum—Homestesd—August 
9, 1915—Motion Denied. as 
Senst », Paul et al.—Indian “‘ATiot- ee 
ment—January. 81, 1916—Affirmed. 
Serna, J esus—Homestead—August 6, 
1915—A ftir med. a 
Oscar—Desert Land—J uly. Zio 
1915——Modified and Remanded. | 


Shaneyfelt, Charles H.—Homestead—_ hae 


April 23, 1915—Affirmed. 
| William | Ly “assignee—Sol- 
cliers’. Additional — September 27, 
1915—A firmed. 


Shannon, Cornelia B. L.—Homestead | 


—august 9, 1915—:z Affir med. 


Hlizabeth — Homestead —_— 


_.. Sharp, ° 


‘-. - Shorthill, 


“UNREPORTED CASES. 


- ; Sharp, Frank T.—Desert ‘Land—De- | 


cember 13, 1915—Affirmed. 


: Sharp, Mergr et EB. —Homestead—T une 


19, 1915—Affirmed. — > 
: Shorp, Ruth—Homestead—April 29, 
_-. 1915—A ffirmed. 


o's 10, 1915-—Reversed. 
Sharp. ». St. Paul, 

-- Manitoba. R.-R. Co. —Homestead-— 
“July 31, 1915—A firmed. - 


| ‘Sheffield %, Northern: Pacific Ry. Co.— 


~-Homestead—March 18, — 1915—Af- 
firmed. | , . a 
Sheldon, Horace H., Sasionee 26 ol- 


- diers’ ‘Additional—August 6, (1915— : 


. Affirmed. 


March 17, 1915—Motion Denied. 
Shephard — v. 
August 6, 1915—Affirmed. 


“Sherman, Fred—Homestead—Septem- : 


ber 3, 1915—A firmed. 


‘Sherman, dds Charles—Desert Land— 


_ . March. 3, 1915—Reversed. 
-- Sherman, 
- ary 25, 1916—Remanded. 7 
Shields v. Bishop eé al. ——Homestead— 
November 11, 1915—Affirmed. 
‘Shirley, Florence—April. 
—, Letter to Geological Survey... | 

- Shirley, Florence—Homestead—May 6, 
1915—Letter to Geological Survey. 


Shirley, Florence — Homestead — ~May 


26, 1915—Remanded. 


Shively, Arley A. —. Hoinestead ~ — ~Au- 


gust: 4, 1915—Reversed. . 


, ruary 14, 1916—Reversed. 
‘Terese _V.—Homestead— 
J anuary 20, 1916—Reverserl.. 


: - Shrove . Weiss—Homestead—May 15, 


—. 1915—Affirmed. 
Schultz v7. 
 ~ ruary 4, 1916—Certiorari Denied. 


_ Shutts, . N. N,—Homestead—June 17, 


1915—A firmed. 
‘Sigtrig v. Northern Pacific Ry. Co.— 
; Homestead — August ‘Ad, 1915 — Af- 
 . firmed. . 


- Sigtrig. Ve Northern. Pacific Ry. Cons: 
ey Sou 


Homestead—October rf 
tioh Denied. 


| - Silkwor th ». Nor “henn Pacific Ry Co.— | 


Homestead — March 22, 1915 — At 
firmed. - 


May 15, 1915—Reversed. 


‘Silverman v. Northern Pacific Ry. 


Co. — Selection — April 238, 1915 = ¢ Smith, George A., Davis 


~ Modified. 


7 Simking, Martha | S —Homestead—J uly 


PA 1915—Dismissed. 


| Simmons, Goodridge K.—Homestead— 


July” 29, 1915—A firmed. 


| _ Simpson, ‘Edith M.—Homestead—Au- 


‘gust, Pale 1915-—Affirmed. 


Sam—Homestead — November > | 
: | Simpson, . Sampson 8 _—Homestead— | 
Siinaeapolis. & }- : 
Sims, Moye H.—Homestead—Septem- . 


McKay — Homestead— , 
: | Skinner, 


gd olin—Homestead-—Febru- 


BD 1915— | 


. Slentz y,: 


Small v. 
Rodseti-= Homestead eb- | 


- ‘Smith, 
a Silver Fissure Mining Co ene a 





Sinhoot Hmma—Eomestead—May 22, a 


1915—Remanded. 


Simpson, Emma §., ef al.—Indian Ale et 
1915—At- 2g Oe 


lotment—November LT, 
firmed. . . 
Simpson, Sallie. C.—Homestead—No- 


vember 23, 1915—A firmed. 
July 29, 1915—Affirmed. 
ber 8, 1915—Affirmed. 


Sioux City & Rock Springs Mining Co 


et. . al—Lieu Selection—July — 28, 
-1915—Modified. 


| Skagit Lime & Cement Co. »v. Peavey— 


Mineral—July 9, 1915—Affirmed.: 


Skarsten  v. Laducer—Indian - Allot- 
Shelver v. MeMurtrie—Desert Land— e 
| Skarsten. v. Lafontain—tIndian Allot= 


ment—J anuary 28, 1916—Affirmed, 


-ment—January 28, 1916—Affirmed, — 

Ji esse—Homestead—I uly » 28, 
“1915—Remanded. g 7 

Skinner, Roy G. —Homestead—April 7 
fas 1915—A firmed. . 


‘Slattery v. Northern Pacific Ry.. Co " a 
1915—Af- | a 


- Homestead—March. 18, 
firmed. - 


‘Slattery, Patrick, Shellenperwer, P. Hi, - 


transferee — Homestead — March 6, 
-1915—Motion Remanded. 


‘Sletten, Carl 0. —Homestead—May 17, 


1915—Modified. 


Slick « ».. Steadman —Homestend--An- | as 


gust 13, 1915—Motion Denied. » 


- Sloan, F. ‘A., administratrix—Report— | 


‘March. 31, '1915—A ffir med. 


| | ‘Slocum, S. A, ef al. —Homestead—Jan- oa 
Short, Thomas H.—Homestead—Feb- MK : 
|’ Slotten, | Carl 0.—Homestead—August 


uary 18, 1916—Affirmed. 
18, 1915—Modified. . 
ruary. 7%, 1916—Affirmed.. 


Homestead—December 18, 1915-—Af- 
- firmed. 


Smiley uv. Jenkins—Homestead—July | 


2%, 1915—Affirmed, 


‘Smith, Ambrose H —Report—April 29, 


1915-—A firmed. 


‘Smith, Augustus G. —Homestead—Sep- 


tember 8, 1915—A firmed. : 


‘Smith, Charles A—Isolated Tract— 


November 5, 1915—Motion Denied. 


Smith, - Daisie. B.—Homestead—Sep- 


- tember 30, oe ee 
Daisie | 
vember 19, 1915—Motion Denied. 


Smith, Fannie—Desert Land—March a 


GL, 1915—Affirmed. 


Coal Co., : 
transferee — Timber and | Stone —_— | 
April 2, 1915—Motion Denied. 


“Smith, Harry B.—Homestead—March ~ 


23, 1915—Remanded. | 


| Smith, .James A.—Mineral—September = 


oe 1915—A fiir med. 


Taylor —Homestead—Feb- a 
Northern. Pacific Ry.- Go. = _ 


B.—Homestead—No- a 7 


. a Snoddy Vv. ‘Lajeunesse—Timber 


- 6384 | 
. Smith, James A. —Mineral—November 
28, 1915—Motion Denied. 


Smith, J. _Kilrain—Homestead—Sep- 
tember: 14, 1915—Affirmed. 


-. Smith, Leonard—Homestead—July 27, 


1915—V acated and Remanded. —_— 
Smith, Nellie M -—Homestead—J an- 
uary 22, 1916—Reversed. | 
Smith. Reservoir—Right of Way—May 
' 29, 1915-—A ffirmed. 


; Smith, Sarali J. —Homestead—J une 12. 


- 1915—A ffirmed. | 
Smith, Sarah J.—Homestead—July 28, 
1915-——-Motion Denied. 


Smith, Sarah T. —Homestead—July 27, 


_ 1915—A ffirmed. 
 $mith, William .E. — Timber 
Stone—April yas 1915—Affirmed. 


.. Smith, William J. '—_Homestead—June 


Adai- 
tional—J anuary 18, 1916—Affirmed. : 


11, 1915—Remanded. 
: Smith v.. Brown — Soldiers’ 


Sinith wv. ‘Guice — Desert Land— 


March 81, 1915—Affirmed. 


- Smith v. Guice—Desert - ‘Land—July 


23, 1915—Motion Denied. 


| Smith ». Guice—Desert™ Land—Sep-_ 


tember 3, 1915—Petition . Denied. 
Smith wv. Heirs. of Lomason—Home- 
'  gtead — September | 2%, - 1915—Af- 
firmed. . 


_ Smith v. ‘Northern “ Pactfic Ry. :Co.— | 


_ Homestead—August 23, 1915—Modi- 
fied. 


Smith. v. Tisdale et al. —Homestend— 


June 26, 1915—Affirmed. 
Smith v. Tisdale et al.—Homestead— 
_. September 3, 1915—Motion Denied. 
Smith ef al. v. Vorce—Homestead— 
December 17, 1915—Affirmed. 


_ Smook, Theodore—Desert Land—July_ 


29, 1915--Remanded, 


Stone—August 6, 1915—Affirmed. 
Snodgrass, 
July 31, 1915—Affirmed. | 
Snow, 
) 1915—Affirmed. 


_ Snyder ef al. v. Tener ta pmestende | 


January 4, 1916—Dismissed. 
Soambler. ; George: — Report — August 
80, 1915—Petition Denied. 


Solberg, Charley, Field Bohart, tr ans- 


feree—Homestead—March 6, 1915-— 
Motion Remanded, : 

Sommer, «J ohn—Homestead—April 2%, 
1915— Affirmed. | 


Somerville ef al. v. Defiance Coal Co. 
—Mineral—July 28, 1915—Affirmed.: 


Somerville ef al. v. Defiance Coal Co. 
-—Mineral—December 13, 1915—Mo- 
god tion Denied. 
_Sonner Reservoir—Right of Way— 
May 6, 1915—Affiirmed. 


~ Soo Reservoir, E. .C. Richmond ef al. 
-—Reservoir—February 26,  1ple— 


Motion Remanded, 


| Sparling, 


and 


Spencer, 


‘Sperry, M.. 


and 
Robert L.—Homestead— ‘Spracklin, 


John—Desert Land—July_ 26, | 





"UNREPORTED CASES. 


South Dakota, Seats of—Selection— aS 
May 26, 1915—Affirmed. 


| South Dakota, State - ‘of-—Lien Sick. 


tion—September 4, 1915—Reversed: 


‘Sowder VD. Malone—Homestead—No- 


vember 15, 1915—Reversed:. 


Spaker v. Woodhouse—Desert Land— 


February 4, 1916—Affirmed. | 7 

George N., et al. —Coal~— 
September 22, 1915—Remanded, 

Speer, Daisy G.—Desert Land—Au- 
gust 26, 1915—Reversed. j 


‘Speer, Robinson i, et. al. agin 


January 31, 1916—A firmed. , 
Speight v.. Jarrett—Timber and Stone 
—April 27, 1915—Affirmed. — - 
Speight v. Jarrett—Timber and Stone 
—June 23, 1915—Motion. Denied. 
Speiser, Henry-—Homestead—J anuary 
31, 1916—Affirmed. . 


‘Spencer, A. FF, Northwest.’ Timber Co.,. 


transferee — Report — January 29, 

-1916—Reversed. 

Gilbert C.— Homestead - — 
March 9, 1915—Remanded. 

Spencer, Kate, ©. H. Buffington, 


- assignee — Homestead — zal uly 27%, ey 


1915—A firmed. 


“Spencer, Kate, R. Lang, assignee— 


Homestead—J uly 27, 1915—Affirmed. 


Spencer, S.-W,, Northwest Timber Co., : 
‘transferee — Report — January 29, a 


-1916—Reversed. 


| Spencer v. Carter-—Desert Land—J an- - 


uary 24, 1916—Affirmed. | 
M., Yankee Fuel epee 
| Homestead—March 27, . 1915—Af- 


firmed. 


Spiker, J. M—Survey—November 30, - 


1915—Petition Denied. 
Spivy, William A. —Homestead—April 
21; 1915—Remanded. 


Spotts, Charles A—Homeéstead—March, _ 


9, 1915—Remanded, ; 
-George ‘A. —Homestead— ; 
May 6, 1915—Affirmed. 


‘Sprague, Jesse H.—Homestead—April 


14, 1915—Vacated.. : 
Spriggs, Thomas M —-Homestead—Oc- 
tober 22, 1915—-Reversed. | 


Sprinkle, Carrie F.—Homestead—Au- 7 


‘gust 14, 1915—Affirmed. ; 
St. - Arnaud, Alexander—Allotment— 
March . 25,. 1915—Letter to 
Office. © 


St. Arnaud, Alexander—Indian Allot- - ai 


| ment-—May 11, 1915—Affirmed. 


| Standford, Edward A.—Desert Land—_ : 


January 18, 1916—Affirmed. 


‘Standish Water Co—Right of Way— 


June 5, 1915—Reversed. 


‘Stanfield, Clyde L._-Homestead—No- a 
vember 5, 1915—Reversed. : “ai 
| Stanfield, ‘William F.—Homestead— aa 


November 5, 1915—Reversed. 
Stanfield, William T.--Homestead— 


| September 14, 1915—Reversed. 


‘Indian i 


oo Starbuck, 
‘Stark, ©. G., D. R. Whitaker, 


= Stockley; 


UNREPORTED CASES. 


Stanley, John, et al.—Desert Land— 
November. 3, 1915—Modified. 


~ Stanton, John. M., assignee—Soldiers’ . 


Additional — April 14, 1915 — Atf- 
. firmed. . 
Oliver. Pp. M. —Homestead— 
March 17, 1915—Affirmed. | 
trans- 
fer ee—Homestead—Mar ch 6, 1915— 
Motion Remanded. . 

| Stathem. De. ‘Tombs-—Homestead—De- 
eember. 1, 1915—Affirmed.: 


| Stecher Ue ' Phirkell—Homestead—De- | 


— ecember 2; 1915—Affirmed. 


4 Steele, Stephen P.—Homestead—April_ 


21,.1915—Vacated. 


 ‘Steffanski, Albert—Right of Way—Au- i 


. gust 9, 1915—Remanded. . . 
Steinfeld, Albert — Mineral — — Novem- 
‘ber 17, 1915—-Affirmed. } 


‘Stell; W. D., J. T. Green—Warrant— 


September 14, 1915—Reversed. 


Stensland v. Stear ns — Homestead — a 


August 14, 1915—Affirmed. 


Stensland v. Biciens  FiGeneh oe: 
. Stubbs, 


- October. 27, 1915—Motion Denied. 


Stephens, T. B., et. at. —Homestead— 


May 17, 1915-—-Motion Allowed. | 
Stephenson, William M. — Desert 
“Land—April 12, 1915—A ffirmed. 


'Stevens,- BH. O., M. L. Walker, trans- 


fer ee -Homestead—March 6, 1915— 
Motion Remanded. — 
Stiehl, Myrtle R ——Homestead—March 
: a 1915—Letter to Geological Sur- 


; vey. 
. Stiehl,. Myr tle R —Homestead—May 
2 15, 1915-——Motion. Remanded.: 


Stiles ~. Long—Desert Land—October : 


238, 1915—Affirmed.. , 
Stillman, Dorothea V.—March. 27, 


1915—Letter to Indian Office. 


Stitt, James A.—Desert. Land—April 


21, 1915—Affirmed. 
Stitt, Lucy L.—Homestead—June 25, 


- 1915—Letter to Reclamation - Serv- 


— jee) 
Stitt, Lucy L. —Homestend—J uly 10, 
. -1915—Remanded. 7 

: Stitt, Ruth B. — Homestead — Noven- 
ber 28, 1915—Affirmed. 


Stitzel vy. Per kins—Homestead—June_ : 


28, 1915—Affirmed. 
Thomas 
July 9, 1915—Modified. . 


| Stockwell, Lucius A.—Desert Land— 


May 11, 1915—Affirmed.. 


Stockwell, Mary M.—Desert. ‘Land 
May 11, 1915—Affirmed. . i 


. Stoddard, ‘Joseph D. — Homestead — es 


June 17, 1915—Reversed.. 


Stokes, George H., J esenhy Stigscony 


- transferee—Homestead — November 
18, 1915—Modified. ei 

. ‘Stone. v.. Clark—Homestead—Novem- 
ney qT, 1915-—Affirmed. 


Strayer, 


‘Str ong, | 


. Swain, . 
J. — Homestead aaa 


1. Swanstrom, 


Stonehocker, 
April 29, 1915—Affirmed. 


Storey, Mounts — Homestead — J anu. : 


ary 31, 1916—Affirmed. - 4 
Storm, John A.—Homestead—Septem- : 
ber 27, 1915—Remanded. . : 


Story, George P.—Timber and Stone— = | ae 


‘April 27, .1915—Affirmed. . 
Story, William H. —Homestead—J anus 
ary 22, 1916—Reversed.. 


Strait, William. ¥.—Homestead—April 


20, 1915—Rever sed.. 


Strang. V. Beeman—Homestend—Feb- 


ruary 12, 1916—Affirmed. 


Stratton, Percy — -Hoinestead oe Apr il o 


29, 1915—Motion Sustained. : 
William | H.—Homestead— 
April 10, 1915—Remanded.. 
Strom, Emanuel —— - Report — February 
29, 1916—Aflirmed. , F 
Erma B., assignee—Desert | 
“Land—December: 16, 1915—Petition 
' Denied. 
Stubbs, J ames, assignee—Soldiers’ Ad. 
ditional—March 3l, 1915—A ffirmed, 
James, assignee — Soldiers’: 
Additional—J une a bee -1915—Motion 
Denied. | 


‘Stumme, William | o. — Homestead— : 


January 5, 1916—Reversed. 


‘Stuper v. Marlow’s Heir s—Homestead 


_ —November 3, -1915—Motion | De- 


nied. | 
‘Sturgis, Frank K., Heirs of-—Soldiers* 


- Homestead—ZJ uly 8, 1915—Affirmed, 


Stutman 0 Ray et al. —Homestead— 


August 6, 1915—Modified. 


‘Sullenberger, Alex T,, assignee—Sols a: 
Additional — - November 18, i 


-diers’. 
1915—A ffirmed. 


Sullivan qv. ‘Dorris—Homestead—De- 


-cember 18, 1915—Affirmed. 


Sullivan v. Northern Pacific Ry. Co— 


-Homestead—March : 27, 
firmed. : 


vote 


‘Sullivan: ». Rogers et at. —Right_ of 


Way — September 25, 
manded.. 


1915 — Re- 


; Sunder gard, Maud A—-Report Webs An. 2 


ruary 2, 1916—Affirmed.. 


Svendsen v.. Champagne—Indian Ale 


lotment—June 7, 1915—Reversed. _ 
James P.—Homestead—De- — 
‘cember 18, 1915—A flirmed. -_ 
Swanson, John C.—Timber and Stone . 
7 —April. 27, 1915—Affirmed. eG 
Swanson 2.. Northern. Pacific Ry. Co— _ 
‘Homestead—Mar ch 18, 1915—Af-. 
firmed. 
Swanson o. Northern Pacific Ry. Co.— : 
Homestead—March 18, 
firmed. 


Swanson 2. Reynolds Homestena—- 


April 17, 1915—Instructions.. —_—> 
Mathilda, D. R. Whit. | 
alcer, transferee—Homestead—March - 7 
6, 1915—Motion aemaded. = 


635 


Simon — Homestead — Pe ae 


1915—At. . 


Thomas V, 


688 


Sweeney, Mrs. -Louella-—Desert Land — 


—March 8, 1915—Affirmed. 

Sweney 9 Wnowles—Desert Land— 
January 29, 1916—Affirmed. 

Squire, J. H., ef al—Homestead—-July 
16, 1915—Reversed. ? 

- Sw arth wv. Lentzy—Homestead—May 

: 15, agentes Denied. 

“Swig art, Leroy D.—Homestead—May 
pale 1915—A flirmed, 

Symington § », 
March 22, 1915—Motion Denied. 


‘Synek ), Northern Pacific Ry. Co.— | 
Selection—December 21, 1915—Af- 


or med. 


| ‘Talbott, Havvey A—Homestead—Web- | 


‘ruary 29, 1916—Affirmed. 
Tallman v, Cooper—Homestead—A- 
. gust 18, 1915—Appeal Dismissed, 
Tallon, Fred D. —Homestead—J une 30, 
| 1915—Affirmed, 


7” Tarr Mining Co. v. Heirs of. William 


Cramsie—Homestead—Pebruary 14, 

 1916—Affirmed. 

Tate, George W. —Homestead—Feb- 
ruary 29, 1916—Remanded. — 


» Pavlor, Dixie L.—Desert © Land—No- 


3 vember 5, 1915—Reversed. . 
Taylor, George ao —Homestead—March 
~ 2S, 1915—Remanded. 


Taylor, Mary M.—Indian Allotment— 


October 21, 1915—Remanded. 
Taylor, ‘Mary M., for D. W., 
Alice, 
ment—October 21, 1915—Remanded. 
Telouse, Eli— Homestead - — April 29, 
| 1915—Affirmed. E88 7 
Temple, H. T., v. Selma Berg—Home- 
‘stead—J anuary 26, 1916—Affirmed.. 


Alfred, 


Temple, H. E., v. G.. O. Berg—Home- | 


- gtead—January 26, 1916—Aflirmed. 


Teton Cooperative Reservoir Co.— 


April 17, 1915—Instructions. 
-"Thachyk v. State of Montatia--“Eoiie- 


stead—June 26, 1915—Motion De-: 


nied, 
Theison, 
12, 1915—Motion Denied. 


| Thomas, Annie—Homestead—Septem- 3 


ber 16, 1915—Reversed. 


siwomas: Frank L.—Homestead—Ieb- 


— ruary 12, 1916—Affirmed. - 
Thomas, Louis L.—Timber . and 
Stone—March 9, 1915—<Affirmed. 


March 81, 1915—Affirmed. 


. Thomas Vv, “Moseley—Homestead—May 


- 29, 1915—Motion Denied. 


| Thomas . Northern Pacific Ry. hes: 
and Stone—June 4, 1915— 


- Timber 
Reversed. 


/, Thomas De Northern Pacific Ry. Co.—° 


ep SelecOR eeu 13, 1915—Motion 
Denied. 


Rust — semiestend: —'| 


‘| Thompson ». 


and M. A.—TIndian Allot- | 


Nicholas~—Homestead—J une | 
“‘Tillard, George, Nor thwest Timber Co. aes 


. Timmer man, 


Moseley — Homestead —. 





‘UNREPORTED CASES. 


Thompson, - Alber tHomestead—J aS 
29, 1915—Affirmed. 


‘Thompson, Archie M -—Homestend— 


-March 9, 1915—-Remanded. , | 
Thompson, ‘Frank—Homestead—J aD- 


 uary 22, 1916—Rever sed. 


- Thompson, ‘Frank A—Desert. ‘nai 


June 8, 1915—Remanded. 


: Thompson, Harry B,—Homestead—No- | . 7 


vember 23, 1915—Affirmed. . a 

Thompson, P. O., Field Boliart, ivans: 
feree-—Homestead—March_ 6,” 1915— 
~ Remanded, - 


Thompson, Robert. W.—Homestead— | 


February 29, 1916—Affirmed. 


“Thompson, Silas. A.—Homestead—Oc- 


~ tober 28, 1915—A ffirmed. 
Thompson, Walter A.—Homestead— : 
March 23, 1915—Remanded. 


‘Thompson ». Becker—Desert Land— 


February 4, 1916—Affirmed. | 
Thompson Y, Glaister—Homestead— 
February 5, 1916—Affirmed. | 


Thompson v. Nolan—Homestead—J an- 


uary 5, 1916—Affirmed.. . 
Northern Pacific Ry. 
Co. —Homestead—December 7 , 1915— 


_ Affirmed. ' 


Thomson, Takes A. — Homestead — 


March 6, 1915—Remanded.. 
Thor esen, Andrew —— Homestead — - 
March . 23, 1915—Remanded. 
Thoreson, Edward — Desert Land — 
September 18, 1915—Modified. 
Thorpe, John A.—Desert Land.—Juneé 
11, 1915—Remanded. : 
Thor stenson,: Evan — Report — Febru- 
ary 29, 1916—Affirmed. 
Thurland v. Head—-Indian Allotment— 
October 30, 1915—Modified. 
Thur man, George i., transferee—Des- 
CPt: Land—June 26, 1915—Reversed. 
Tiderman. ¥. Allmendinger — Home- | 
 stead—July 26, 1915—Affirmed.. 
Tiderman v.. Allmendinger—Right of . 
Way—August ZK. 1915—Motion De- 
nied. 
Tierney. 2. 
27, 1915—Affirmed. — 


transferee — Report — January 29, 
1916—Rever sed. 


~Tillian v. Keopers—Minotal—Decem* 


ber 24, 1915—-Motion Denied. 
Frank — 


gust 80, 1915—Affirmed. 


‘Tingley, Moses C.—Desert Tand—Au- ; 


gust 9, 1915—Affirmed. 


‘Titus, John W. —Homestead—Novem- 


‘per 24, 1915—Affirmed. _ 
Titus, John W.—Homestead—Febru- ; 
ary 14, 1916—Motion Denied. a 
Tkachyk, J ohn—-Homestead-—May dl, 
1915—Affirmed, — Oe ne 


‘Heldt — Homestead. —- July. --- 


Homestead —. . -: 
July 23, 1915—Letter to- Reclama- eS 

-. tion Service. . 
Timmerman, Prank—Homestead—Av- . 


Ty iplett, 


Gein Turner, 


ar ‘Tyson. Consolidated - Gold 


| UNREPORTED CASES, 


- Tkachyk,. _ John—Homestead—August 
6, 1815—Motion Denied. 7 

Tkaczyk, Mykola—Homestead—Apr il 
29, 1915—A firmed. 


: Tobin, J. H., Vance, A. J. transferee— 


. Homestead—M ar Cc is 6, 1915—Re- 

- -manded. - 

~Toevs,. ‘Herman. A —Homestead—Sep- 
tember 3, 1915—Affirmed, — 


eS Toevs, J ohn — Homestead — J une 12, 


1915—Letter. to Reclamation Serv- 
-- jee. 

Toevs, a ohn—Homestead—September 
OB 1915—Affirmed. 
— Toles - v, Northern. Pacific Ry. Co 


- Homestead — November 23, 1915 — . 


~ Reversed. 


~ ‘Toole, Maud—Desert Land—July 17, 


-1915—Remanded. | 
Toth, J osepl—Homestead—October 7, 
| 1915—Affirmed. - 


Totten a, Utz—Homestead—January 


8, 1916—Affirmed, 
Totten Vv. Utz—Homestead—February 
25, 1916—Motion Denied. 


| Tp acy. v, ‘Miller—Soldiers’ Additional 


—August 27, 1915—Affirmed. 
Traxler, James. 
J uly. OT, 1915—Affirmed. 


Tressier v. Northern Pacific Ry. Com: 
(1915—At- 


Homestead—Mar ch = 19,. 
firmed. 
Trige wv. Cummting—Homestead—J uly 
28, 1915—Affirmed. , 
KK... B,,; “et an, —Report— 
March 27, ‘y915 —Aftir med. 


26, 1916—A fiirmed. 


Trudo.v. Stanley—Homestead—Febru- : 


Utah, State of, E. T. Wolverton: foun: 
Trumbell, Rose. M., et al. Homestead i 


ary 4, 1916—Reversed. 
—August 21, 1915—Reversed. 


Tryon, Frank—Homestead—April 2%, . 


1915—A flirmed. 
Tucker, EHla~- J. —Homestead—March 
8, 1915—Asfir med, 
Tucker, J ames-—Desert - 
: Premier’ 23, 1915—Affirmed. - 
‘Tucker, 


* puary 29, 1916—Vacated. - 
Tucker 


tober 1, 1915—A ffir med, 


Turner, Theodore—U. S. Commissioner 7 
fo ‘Vail, Nathan R:;, . 4 
"Additional — ~ April. 20, 1915 - —Afx 


—J uly 28, 1915—Rever sed. 


Theodor e—U. S.. Commis- oo 
a ‘sioner — December qT, 1915 — Re- 
“-. versed. © . 
Turner, Mirella Desert Land—Sep-. : 


tember 27, 1915—Petition Denied. 
Tye. v, “Linton—Desert Land—J anu- 
ary. 26, 1916— Affirmed. 


| - Tymofjezuk, Andro. — Homestead — . | . 
. Van, Anna—Desert Land—October: 2 


April 29,. '1915—A firmed. 7 

Mining & 
. Milling Co, v.. Van Orsdal—Mineral 
o, ae 20;. » ete Motion Modified. 


~Ullery = v. 
Ulrich, Persis 


Unger, | 
| Union Pacific Ry. Co. 


~~ eral — November 
iB Desert: Land— 


. Utah, 


‘Land—No- 
Melvin: “E: —Homestead—Feb- | 


oh Vaira, 


Van Ausdal, 


Udelhoven: v. Tio peon =e omestena 
—October 27, 1915—Affirmed.. | 


April 14, 1915—Affirmed. | 
G. —Homestead—Sep- 
tember 30, 1915—Affirmed. — 


Ulrich, Persis G.—Timber and Stone - : 
; -—December ale 1915—Motion Denied. 
ne. a 


Louise. O.—Desert — 
March 6, 1915—Affirmed, : 
Q Caesy Se es. 
- lection—July. 17, 1915—Affirmed. 


Union Phosphate Go —Mineral—Mar ch 


25, 1915—Instructions. . 


United Gold Mines Co. —Mineral— eee He 


June 25, 1915—Affirmed: 


United Gold Mines Co ——Mineral—J uy | 

J\_- 22, (1915—Modified. ©... ee ae oe 
United . States Phosphate Co. —Min« a 

. .eral—March 17, 1915—Instructions.= 
United States. Phosphate. Co.—Min-. 


er al—May 11, 1915—Letter to. Com- 
missioner. | 


‘United States Phosphate. Co. —~Min- 


eral—May 14, 1915—Instructions.. 
United States. Phosphate Co. —Min- 


- manded. 
Upton De. Northern Pacific Ry- Co-- 

Homestead—December 18, 1915—Af- 
firmed. ; 


| Urech, J acob——Desert Land—October 


28, 1915—Remanded. 


| Utah, State of—March 13, 1915—Let- = 


ter to Geological Survey. 


; Utah, State ‘of—Selection—May | 15, 
Troy, Paul. M, —Homestead—J anuary | 


~1915—Remanded. : 
Utah, State of—Selection—May 27, 
1915—Remanded. 


fer ee—Selection—May. 29, 1915—Re- 

manded. ' 
State of —Coal—Jutie 28, A915 — 
“Affirmed. 2 


Utah, State. of--State: Selection—Feb- 7 


ruary 16, 1916—Affirmed. 


_ Utah, State of, A. M.. Hacking, trans-" oe 
fer ee—Selection—March~ 27, 1915— 43 
* Modified. - 


| Utah, State: of, v. Miller—Coal—Fuly e 
~. Lidber ¢—Homestead—Oc- ; : - 


8, 1915—Affirmed. 
"adil aitaic ‘ 
_ firmed. ° 


“Antonlo—Homestend—Angust . 
17, 1915—Affirmed, | 


‘Valentine, Anna—Indian - Allotment— # 


-. December 22, 1915—Affirmed. 
Valentine, Anna—Indian ‘Allotment— i 
January 20, 1916—Affirmed. ts 


1915—Remanded. 
| Cornelius : ; 
; stead—May 12, 1915—Modified. .- 


SJolnson—Desert Land— oo 


23, 1915 — Res 


J. — Home« ; os 


Vogel, 


= 638. = 


Yan Ausdal, James A-Somestead— : 


. May: 12, 1915—Modified. 
-Van Slooten, Henry — United ‘States 


Commissioner—December 11, 1915— 


Reversed. 
Van. Tassell, R. S., 
stead—June 29, 1915—A firmed, - 


Yan. Tassell; R. §., ef al—Homestead . 
 —August 17, 1915—Motion. Denied. | 
‘Van Tassell, R. S., ef al.—~Homestead . 


October 3 ae 1915—Petition ~De- 
> nied. 
Van Voast v. ‘Daniels——Homestead— 


April 26, 1915—Affirmed. 


Yan Voast w. Daniels—Homestead— 


July. 26, 1915—Motion Denied: 


Vance, A. J., “transferee—Homestead 


~ —December 2, 1915—Reversed.: 
-Vandewalker, — 
-.—May 29, 1915—Affirmed. 
Vanhooser, . Charles — Homestead — 
January 22, 1916—Reversed. 

Vannett_ V. Ball—Desert Land—April 
- 29, 1915—A ffirmed,. 


Varner, 
1915-—Affirmed. 
Geyer —Homestead—Iebru- | 


Vath »v, 
ary 19, 4{916—Affirmed. 


; Vaught », Leek—Desert. Land—it une. 


28, 1915—Instructions. 


| -Yenator, Ira K.—Desert Land—July 


26, 1915—Reversed. 
Venn 2. 
27, 1915—Affirmed, 

‘Vesper v. Packard—Homestead—Feb- 
'. puary 26, 1916—Affirmed. — 


-. Viljoen, Johan C.—Homestead—June 


26; 1915—Instructions. 

| Virden, ‘Arthur G. —Homestead—April 
27, 1915—Affirmed. —~— 

| Voet, Jules—Homestead—J: anuary. 20, 
1916—Reversed. 


99, 1916—A firmed, 
- Vogelsang, Hugo 
February 18, 1916—Affirmed. . 


x Voight ». Bruce—Indian Allotment— - 


January 31, 1916—Affirmed. 
Yolz, Johanna 
March 9, 1915—Affirmed. 


Voorhees, Charles P.—Desert Land— 


August 2, 1915-—Remanded. 


- Vore, Edmund—Mineral—J anuary 26, , 


1916——Affirmed. 
Voss v. Chandler ef: al. ——Homestead— 
May 15, 1915—Modified. a 


: Voss. 0. Chandler. et al. —Homestead : 


— September 27, 1915—Motion De- 
nied. 

-"Yosskuhler v. 
October 1, 1915—Motion Denied. 


| Votaw, Brnest—Homestead—J uly 31, 


~1915~Afiirmed.. 


: Votaw, ‘William I.—Homestead—Oc- 


tober 28, 1915—Affirmed. 
| Votaw, William * 
3 cember 4 1915--Motion - Denied. 


Wagener, 
ef al. — Home- 


. Walker, 
‘Walker, 


Frank ©. —Homestead Walker, Lytle R 


Walker, 


J. i. —Homestead—May 14, 


Venn—Homestead—august | 
! Wall, 


| Wallace, 


‘Rudolph — Report = — February | 


¢. —Homestead— . 
| Walsh D. ‘Northern Pacific Ry. 


‘T. — Homestead — 


‘Walton, 


 Caie- — Homestead » ak 


Warner, 





T.—Homestead—De- | 
_ ~March 6, 


‘UNREPORTED CASES. 


ae 4. Dun — - Homestead — ~ August a 
2A; 1915—A firmed. 

Wagner, Amelia P. “> "Dimiber - 
Stone—April 21, 1915—Affirmed. | 

Melehior Af —— Homestead - _ 
April. 27, 1915—Affirmed. . a 

Waite v. Hardy—Homestead—J une 19, 
-1915—Reversed. 

Wake, George W —Homestead—March : 
Ii, 1915—Vacated, 

B. F., et al. _-Mineral—No- 

vember 17, 1915— Affirmed, | 

Benjamin. H.—Homestead— 

March 27, 1915—Affirmed.. 


Walker, Frank — Homestead — ~ March - 


13, 1915—Motion Denied, 


“Walker, John H.—Survey—November = 


28, 1915—Remanded. | 
—Homestead—July pe 
1915—A firmed. . 


uary 26, -1916—Motion Allowed. | 
Walker, “Mattie | H.—Homestead—De- | 
cember 31, 1915—-Petition Denied... 


Walker, Milton I., transferee—Home-. _ 


stead—January 29, 1916—Affirmed. 

Walker, Robert—Homestead—Novern- 
ber. 23, 1915—Remanded. a. 

Walker Dv. Burger—Homestead—J une — 
10, 1915—Affirmed.. 

Wall, Thomas G.—Homestead—April 
17, 1915 —— Letter to Reclamation 
- Service, ; 

Thomas G _—Homestead—J une 
— 29, 1915—Returned. | 

Wallace, Kenneth — Homestead—Feb- - 
ruary 19,. -1916—Dismissed. 


Wallace, Thomas W. — Homestead — . 


October. 27, 1915—Remanded. 
William S _--Homestead— 
February: 29, 1916—Certiorari - De- 
nied. - 


‘Waller +. ences Pacific: "Ry. Com | 


| Selection—September 25, 1915—At- 
firmed. 


Soldiers’ Additional—June 1%; 1915— 
— Affirmed. . 


Walstrom v. Haslam — — Homestead — : : 


April 29, 1915—Affirmed. 


‘Walter v. Burkett (2. cases) —Desert 


Land—October 25, 1915—Remanded. - - 
Walter ». Burkett (2 cases)——Desert 

Land —- December I, 1915— Motion 

' Denied, - 
John ©, —Desert Land—Sep- 
tember. 7; 1915—Reversed. 


.Wanee, Victor—Desert Land--J uly 27, 


“4915—A firmed. 
Warner, 
April 29, 1915—A ffirmed. 


February 16, 1916—Instructions. . 


‘Warner v. Durbin—Homestead—Feb- “ 


_ruary 4, 1916—Affirmed. | 2 
Richter — Homestead— ox 
pee Peel sed, © 


Warner vw. 


and’ 


Lytle R.—Homestead—J an- « 


Com 


Charles S. — Homestead — 2" 


Reuben  W. So omestend = : : 


& ‘Washington, ° 


~ . Weaver, 


"UNREPORTED CASES, 


Warren, AL E, Northwest Timber Co. 
| transferee — Repor t— January 29, 
1916—Reversed.. 
| State of, v. Bozarth— 
| _Homestead—J une 20, 1915—Motion 
. Denied. 
WwW ashington, : 


"State - of, -Butler— 
Homestend—December “is, 1915— 
Affirmed. 


a Washington, State of, a. Goffman— 


2 ~Homestead—May 4, 1915—Affirmed. 
- Washington, State. of, ». Flodell— 


firmed, 


- Washington, State of, Ve. “Middaugh— 


Homestead —J une 26, , 1916 — Af- 


firmed. 
Washington, State of, v. " Miadaugh— 


‘Homestead —J uly 23, 
firmed, » 


1915 — Af- 


Gee State. of, v. Wakeficla— 
mae Homestead — February 26, 1p1e—= 


Affirmed. 


Wasson, James Ri—Isolated Tract— 


March 31, 1915—Affirmed.. 
_ Waterman, M. ey 
~ - 80, 1915—Affirmed. 


Watkins, Aaron— - Homestead — June 
A, 1915—Letter to Geological Sur- | 
vey. . a 

: Watkins, ‘Aaron — Homestead — =) aly fe 


28, 1915—Remanded. — 
Watkins, Archie KE. — Homestead— 
_ April 29, 1915—Affirmed. 


Watters, Be M., Moses,. Ww. E, ‘trans- 


feree—Homestead—March. 6, 1915— 
Motion Remanded.. - 
Wattis, W. H., assignee—Soldiers” “Ad- 


nied, 


Watson, . Charles - J: —Homestead—Jan- | 


uary 31, 1916—A firmed. 
Watson... 7% 
March 13, 1915— Affirmed. 


_ May 11, 1915—Motion Denied. . 


- Wawne v.. Paul—Indian Allotment— 


‘.- January 31, 1916—Affirmed. . 
Way, Eala—Desert Land—March (8; 
1915—A firmed. 


_ Way v, Wells—Homestead—March 3, 


_  1915—Reversed. 7 
Wean, Ed—Letter to Reclamation Gare 
ice-——March 3, 1915. 


- Wean, Ed—Homestead—Tune 30, 1915 


poe —Remanded. 


Edward : N.—Homestedd— 
September 27, -1915—Affirmed. 


Weaver, L. M., et al.—Desert. Land— 


_ January 31,. '1916—Reversed: 
Weaver, 

May. 18, 1915—Modified..- 
Weber, J. ohn P. —Homestead—J une 12, 
. /1915—Modified. . 


_ Webster, 


Weir . Northern. Pacific Ry. 


et al —Coal—J une 


: Weltner, 


: Weltner, 


Robins — ‘Homestead— i: 


Wentworth, 


William H. —Homestead— 


639 


“Weber v. Northern’ Pacific Ry. G2: 


- Homestead—March 17, 1915—Af- | 
firmed. - _ 
Webster, Fred M —Homestead—Feb- 


ruary 4, 1916—Affirmed. 


October 11, 1915—Affirmed. 
Webster, James W.—Lieu Selection— | 
December 18, 1915—Motion Denied: 


‘Wedge, Charles S.—Homestead—July | 


26, {915—R emanded. © 


: Wedge, Frank E —Homestead—J uly . 
Homestead — J une 25, 1915. — Af | . 


26, 1915—Remanded. 


| Weihm, - Augusta — Homestead - — Oc- | : - 


tober 7, 1915—Affirmed. 
Homestead—September 24, 1915— 


- Affirmed, 
Weis, 


| Mat—Homestead—August 14, 7 | 
1915—A firmed. : 


‘Welch, Charles 0.—Homestead—April_ 


29, 1915—Affirmed. 


Welch v, Mathews—Homestead—May 


- 3, 1915—Affirmed. 


Welch v, Mathews—Homestead—I uly 


(23, 1915—Motion -Denied. 


- Wells, Charles W. —Mineral—August. ; 
- Waters, J. W., assignee—Soldiers’ Ad- | ab 
ditional—March 6, 1915—Affirmed. 


4, 1915—Affirmed: - | | 
Hannah M —Homestead— | 
| March 31, 1915—Affirmed. ae 


Weltner, ‘Hannah M.—Homestead— » 

January 24, - 1916—Motion — Re- 
_manded. . : 

Weltner, | Julia w. — - Homestead — 


March 31; 1915—A firmed, 


~Weltner, Julia W ——_Homestead—J anu-. . 


ary 24, 1916—Motion Remanded. 
Magg ie—Homestead—Muarch 
21, 1915—Affirmed. 


_Weltner, Mazvie — Homestead oy anu- . 
ditional—April 29, 1915—Motion De- 


_ary 24, 1916—Motion .Remanded. | 


Wenman, Arthur H.—Desert. Land— 


March 27, 1915—Motion Denied: 
Wenrich, 
December 31, 1915—Remanded, . 


| Wentworth, Amy H.—Homestead— _ 
Watson vw. Robins — Homestead - — | ys . 


- January. 3, 1916—A firmed. 7 
Daisy L.—Homestead-— 
- January. 24, 1916—Modified. 


West Coast R. R. Co.—Right of Way: 


January 8, 1916—Affirmed. 


“West v. Heirs of Carillo—Homestead — . 


_—April 10, 1915—Petition Denied.’ 


West. v, Phillips—Homestead—Febru-_ 


ary. 7, 1916—A firmed. 


| Wetirick, Fr G.—Survey—September _ - 


-14, 1915—Modified. 


Wheatley, . AY: H.—Survey—July | 22, - eo 


1915—Affirmed. | 

"Wheeler, Donald . C., aaaioies—Sol- = 
-diers’ Additional—October 23, 1915 : 
-—Affir med. | 


Whetstone, James M., Wieieniea= Soi: : 


diers’. Additional—January 26, 1916- | 


'-—A ffirmed. © 


Whipple v. MeCormick—Homestead— ants 


aly, 26, i915—A firmed, — 


J ames W.—Lieu Selection— ‘ oe 


ae. Be 


Solomon K.—Desert Land— 


Whitaker; D. R., transferee—Home- 
a sa stead—December 2, 1915—Reversed. 
White, Floyd A. ——Homestead—May 22. 
~. | 1915—Remanded. | 

White, Floyd A. ——Homestead—N ovem- 
_ ber 11, 1915—Vacated. 


_ White, Harry A.—Desert Land—April | 


10, 1915—Affirmed. 
| White, Harry A.—Desert Land—May 
20, 1915—Motion Denied. 


Whiteman, Glenn. EK. — Homestead - — 


. July $1, 1915—Affirmed. 
| Whities, George, Northwest Timber 


- Co., transfer ee — Report — - January 


29, 1916—Reversed. 
| Whitney, 
- Web, 5, 1916—Affirmed. 
 Whyman, Richard O.—Desert Land— 
February 25, 1916—Affirmed. | 
Wible, Se P's transferee of State of 


California — Selection — June 11, 


~ 1915—Motion Denied. 


'  Wickey, Samuel A.—Homestead—Feb- 
— -yuary 12, 1916—A firmed. | —")" 


Wickham, George R&., assignee—Sol- 
_ diers’ "Additional — September 18, 
_1915—Affirmed. | 


Wickham, George R., 
_ diers’ — Additional — January 1, 
1916—Motion Denied. . . 

Wickham, Vesta B.—Desert Land— 
‘February 4, 1916—Affirmed. | 

Wickham et al. v. Menadue et al.— 


Mineral — March 27, 1915 - — - Motion 


Denied. 


Wiese, E. W. —Report—Tanuary a Bs am 
7 ‘| Winebright, Chester M.—Homestead 


1916—A ffirmed, 
. Wilcox v. ‘Machado — Homestead - — 
March 27, 1915—Affirmed. 


Wilcox v. Machado—Homestead—J une |. 


10, 1915—Motion Denied. 
Wilkerson v. Plyler—Desert Land— 
~~ March. 31, 1915—-Affirmed. —- 
Willcockson, ‘Hardin — Homestead — 

June 12, 1915—Letter to Reclama- 

tion Service. 
| Willeockson, Hardin — Homestead - — 
2 July 28, 1915—Affirmed. 


Williams, Archibald R.—Homestead— 


. June 26, 1915—Motion Allowed. 
‘Williams Cooperage Co. — Report: — 
' April 10, 1915—Affirmed. 


Pn Cooperage Co., cranstense—= 


Homestead — J uly” 26, 1915 — ‘Re- 
~ yersed., 


“Williams, Elizabeth | J,—Homesteaia— 


- August 14, 1915—Reversed. 

Williams, - 
“April 27, 1915—Remanded | on Mo- 
tion. | 


si 8 vember 13, 1915—Reversed. 
Williams, Orn B. — Desert Land — 
- April 27, 1915—-Remanded on Motion. 
Williams, William .G.— Homestead — 
April. 12, 1915—Affirmed. 


Wills, 


Willis, 


. Willoughby, BF. A, 
Sarah M. — Homestead — | 


ae Wilson, 


assignee — Sol- “ 
Winans, 
-- April 19, 1915—-Remanded. 


Winston wv, o 
; tional—October 27, 1915—Affirmed. * 
Winston vw. 


Eya L.— Desert Land— 





. Withrow, 


UNREPORTED CASES. 


Williams, 
July 8, 1915—Motion. Remanded. - 
Charles, es 
fer ee—Homestead—March 6, 1915— - 
Motion Remanded. ee 
Willis, Cornelius, ‘Clearwater Timber. mi 
.Co.,. transferee — Homestead - — May 
10, 1915—Reversed., | ; 
Willis, Mrs. Sidney—Report—Novem- 
ber 8,.1915—-Affirmed.. ~~ | 
Sidney—Report—J anuary 28. . 
-1916—Motion Denied. | 


Willoughby, F.-A.,. et al —Coal—June . 


7, 1915—A firmed, 
et al —Coal—Sep- | 
tember 3, 1915—Motion Denied. 


‘Wilmar, A. Hillis—-Homestead—July.. 


80, 1915—Afiirmed. . 
George — Homestead — — April 
10, 1915—Remanded. 


‘Wilson, George W —Homestead—July_ 


27, 1915—A ffir med. 


Wilson, John—Homestead—April 29, 


1915-—Aftirmed, 
Wilson, Zeb W-rpinecicndSesien: 
ber 22, 1915—Modified. . 


_ Wilson v, Hattenback—Homestead— 


June 28, 1915—Affirmed. 
Linnaeus — Desert - Land— 
Winchell,’ -Smith _E.—Homestead— 
April 24, 1915—A firmed. 
Winebright, Chester M.—Homestead— - 
July 29, 1915—Affirmed. — . 
Winebright, Chester M.—Homestead— _ 
-October 22, 1915—Motion Denied. 


—January 26, 1916—Instructions. 
Wingate, Albert S.—Homestead—Sep- 
tember 14, 1915—Affirmed. - 


Winkler ». Wood—Homestead—Mar ch... - 


27, 1915—A firmed. 


‘Winninghoff. ve Ryan—Homestead— | 


March 80, 1915-—Petition Denied. 


-Winninghoft Vv, Ryan—Homestead— 


May 21,-1915—Certiorari Denied. 


Winninghoft Vv. Ryan—Homestead— a 


June 21, 1915—Petition Denied. 
Horn—Soldiers’  Addi- 


| Horn—Soldiers’ - Addi- | 
—tional—December - he 1915—Motion | 


Denied. 


“Winter, Joseph - _P—Homestead—July : 


81, 1915—Vacated and Remanded.: . 
Wion v. Corbett—Homestead—October — 
30, 1915—Reversed. 


Wion ». “ Corbett—Homestead—Janu- _ 


ary 18, 1916—Motion Denied. 


Williams, Isaac. N-—~Horestead-—No- Wise, Frank Pega ma i Pa 


1915—Remanded. 


Mrs. 
Land—March 8, 1915—Affirmed. 


“Witten v. Southern Pacific R. R. Co—_ 


Selection—May 27, 1915—Affirmed. 


“William G.—Homestead— — 


Robert Grieve, trans- 


Blanche E.—Desert. 


- UNREPORTED CASES. 


oo Wittke, Conrad—Komestead—J anuar y 
20, 1916—Reversed. 


.é Wolt, Louis—Desert ‘Land—May “3; 


. 1915—Modified. 

' Wolfe, | William—Homestead—August 

9, 1915—Affirmed. 

Wolte, William —Homestead—J anuary 
24, 1916—Motion Denied. 


Wolff, Burr J. —Homestead—July 30, 


1915—Remanded. 


Wolff, William G—Bomestead—June fr 


—- 80, 1915—~Vacated. 
Woltr om »v. Oakley—Homestead—Au- 


-Land- Office, 


. Wood, Charles J. — Homestead —No- - 


vember 23; 1915—Affirmed. 
Wood, David | H, — 
~ vember 23,- {915—Reversed. - 


ary 4, 1916—Reversed. = _- 


Wood, George R.—Homestead—J anu- 


ary 22, 1916—Reversed. 


Wool, Jesse. L.—Homestead—March | 


ae, {915—Remanded. | 
Wood, Sterling M —Mineral—July 28, 
1915—A firmed, - 


Woodard, Charles | D. — Homestead— 


August 18, °1915—<Affirmed. 


Woodward, Jobn, Nor ‘thwest Traber | 


Co., transferee — Report: — J anuary 
29, '1916—Reversed. 


Woodward, R. M., assignee-Soldiers | 
| Additional — April 29,.. (1915 — At 


firmed. 
Woodward, R.. M., assignee—Soldiers’ 


Denied. 


Work, Grace ‘E. — Desert Tand- —AU I. 


gust 4, 1915—Remanded.. 

Worley, Martha. 
April 14, 1915—Affirmed, 

Worley Vv: Metealf—Homestead—Feb- 

--ruary 26, 1916—Afiirmed. 


Worsham v. ‘Hamblet — Homestead — 


June 19, 1915—Petition Denied.- 
‘Wrath, John. H..— Homestead — Sep- 
‘tember. 14, 1915—Reversed. | | 


July 22, 1915—Affirmed. 


| os Wright, Charles i Desert: ‘and: é. e 3 ae 
Zacker v. " adeced = eiomesioas — 


October 23; 1915—Motion. Denied. 


. Wright, Richard H.—Desert Land— 


‘July 22, 1915—Affirmed. 


_ _ Wright v. 'DeNoro—Homestend—April 


Day: -1915—Affirmed. 


stead—August. 18, 1915—Affirmed. . 


t 5 : : Wright Vv. Katselometes—Homestead— 


November 3, 1915—Affir med. 


" “Wright ». St. Paul, Minneapolis and 
Manitoba Ry. Co. _Homestead—Au- 


gust 17, 1915—Affirmed. 


- » Wright vy. St. Paul, Minneapolis, and. 


. Manitoba Ry. Co —Homestead—Sep- 
tember 25, 1915—Afiirmed. 


4681" —VoL 44—15—41 


1 Wyoming, 
--gust 6, —1915—Letter to General | 
| Wyoming,. 


| “Wyoming, 
Homestead — No. ) 

| ee | ‘Wyonting, 
_ Wood, ‘George H.—Homestead—J apu- | 


| Yokley, 
Additional—June- 12, 1915—Motion 7 


J. — Homestead — _ 





“Wright v. St. Paul, iiinnentolis & are : é 
itoba Ry. Co. —Homestead—Decem- 


ber 18, 1915—-Motion Denied. . 


Wuertz, Alma B.—Desert Land—July ps 


17, 1915—Affirmed. 


Wuertz, A. B.—Desert Land—August vr a 


“17, 1915—Motion Allowed. 


‘Wuizke v. Linner ‘tz—Homestead—Sep- oo 


tember 3, 1915—A ffirmed. 


“Wyoming Carey. Act Lists 65, 66, 78— 
SlScHOn si anUaey, 3,. 1916—Instruc- oo 


~ tions. . 


17, 1915—Remanded. | 
State. of—Selection—June a 

19, 1915—Modified. . = 

State of—Selection—No- 
vember: 5,. -1915—Modified. . a 
State of—Selection—J anu-- 
ary 26, 4916-——Affirmed. 


Wyoming, State of, f @h-e. can 
Desert. Land—May As 1915—Motion ye 


_ Denied. 


‘ganoeh v. “‘Tracy—Désert. Lasd—Au- 


gust 18, 1915—Affirmed. 


‘Yates, Thomas Ix —Homestead—J anu- ; . . 


ary 31, 1916—Affirmed. ©: 


Yeadon, George. 8,—Report—April 19, 


1915—A firmed. 
Yoakum, F,. 1—Mineral—November ql. 
1915—A flirmed. 


Yoakum, F. B,—Mineral—January ‘11, 


1916—Motion Denied. | 
Clarence. E * Deser t -Land— 
‘January 31, 1916—Modified. 


‘Young wv Dr ake—Homestead—July 28, | 


1915—Modified.. — 
Young v. Drake » et al. —Homestead— - 
November ‘17, 1915—Motion Denied. 


Young ef al. v. Eagle—Mineral—May 


‘17, 1915—Reversed. 


‘Young ef al. v. ‘Hagle—Mineral—Au- ee 


gust 9, 1915—Remanded. 


| Young v. Seibert—Right of “Way—May ee 


11, 1915—Affirmed. 


| : | Yunk v State of Minnesota—Home-_ 
> Wright, Charles L.—Desert Land— 7 oe 


ee 15, 1915—Reversed. 


Apr il 21, 1915—Motion Denied. 


| Zaring  v. Binberger — Homestead = au 


Apri il .14,. 1915—Affirmed. 


Ziegler v. State of Montana—Home- | 
ass ‘Wright v. Heirs of. Peterson—Home- : 


stead—May 21, -1915—-Remanded. 


Zimbeick, 0, HL, v. Northern » Pacific 


Ry. Co. 6 aes) Oe ene 
March 19, 1915—A flirmed. | 


‘Yimbrick, W., v. Northern Pacific Ry. - 


Co. ——Homestead—March 19, ‘1915— | 
Affirmed. . 


Zorn, Horace L. — Homestead — April | ae a 


30, 1915—Remanded. 
Zorn, Horace 
tember 14, 1915—Remanded. 


State of—Selection—June oe, 


Lr Hlomestead—Sep- = _ 


INDEX, 


. “Abandonment, 
* See Contest, 5. 


| Absence, Leave of, 9: 
_ See Homestead, 34, 


‘Accounts. 
Meee Circular. of yiigs 2, 4915, con- 


cerning accounts in surveyors . gen- 
-eral’s, offices a i cethae 


aie of Congress Cited. 


- See- Table of: page . XXI, 


A Afidavits, 


Page. 


171. 


cobs Suggestions. to United . States. 
commissioners, etc.,, August 23,1915, 


| under section 2294, Revised Statutes, 


concerning execution. of: affidavits, . 


s applications, . ete. bases yas ae 


‘Alaska, 
1. Directions. given ‘that the road- 
way reservation mentioned in sec- 


tion 10 of the act of May 14, 1898, , 
_ be omitted in all future patent for 2 
lands in: AljsWa 2. ot en 


350 | 


Neither the fifth proviso tO sec- - 


nee 10 of the. act of May 14, 1898, 
nor the act of June 25, 1910, au-. 
thorizes the reservation of tide lands. 


in Alaska for the use of. natives 
_ for landing places for: canoes and 
other water: eraft--___£uL Batre 


8. A grant of lands bordering on. 


441 


or bounded by navigable waters in - 


_ Alaska conveys to the grantee free | 
and: unobstructed access to such: ma fl 
444 


waters. sacl anal a a et 


4, A roadway -built without au-.- 


thority across tide lands in Alaska, 


‘for the use and benefit of the public,. — 


may be permitted by sufferance to. 


remain, so long as it is not detri- — 
mental to.publi¢ rights. and does not 


constitute an interfer ence with davi- = ate 
441 
‘5. “Lhe rights of natives in Alaska 


gation 


Sea eco Se ee 


-.to the use and occupancy of tide 


lands is not different from therights. : 


-of the public or of other riparian 
owners ; 
have placed — 


and where. such natives. 
structures: upon tide. . 


“the: lands © remains. in the 


to 


‘navigation and are not. nuisances__ 


interfere with the. right of. public . 


441 


6 The provision in the act of 


May 14, 1898, reserving eighty: rods 


between claims located along nayiga-. ~ 
ble waters in Alaska, relates. solely peas 


to. the forms of entry or disposition 
mentioned in that act, . 
homestead entries, 


soldiers’ « addi- 


namely, » 


tional entries or scrip locations, and 


entries for trade or 


‘business, and.) 


does not prevent the allowance of an — 


entry for trade or business within 


less than: eighty ods ot a. mission oA 


rely i: ne eC er se ea 


_ reservation of the. lands. for the al- 


a 
7. An ailoaiant to an Tndian or. 
‘Eskimo in Alaska: under. the: act of. 
May 17, 1906, creates a ‘perpetual 


.lottee and his heirs, but the title to © 


‘States; and money recovered for a 
timber . trespass upon . such 
does not go to the allottee,. 


- the United States______ Pootis Sitse ts ea 
 &.-The act of October 20, 1914, 
providing for the leasing of. coal 
lands in the Territory of Alaska, 


does not accord to, persons exe- ~ 


ot cuting relinquishments. of claims for 


United | 


lands. - 

but . 
- pas must be deposited to. the credit of 
22 | 


113 


coal lands thereunder, with a view _ 


repayment -of the ‘purchase 


-. money, a preferential right. to lease: 
_ the ‘relinquished Jands, nor does it 


warrant the acceptance of a relin- 
quishment containing a clause that 


. the relinquishment is made on con-_ 


dition that the person relinquishing. 


_will-be accorded a right: to Jense: the 


relinquished Jands_._.--.-_-.-~--~- ? 


? Alien. 


“See Reclamation, 8. 


Allotment. 


- See Alaska, ee Application, 85 
Indian Lands, 19, 21-83, : 


| Alumina. | 


See Mineral eu. de... 


Pal Amendment. 


lands they. may be permitted to re- - 


main, by sufferance of implied li- 


cense only, SO. long as Hey do not | 





See Entry, 1: Indian Lands, 18; 
Mining Claim, 6. 


1. Cireular’ of July 10, 1915, ‘gov ae 


 erning amendment : of entries under 
section 2372 , Revised Statutes__—.- 


643 


Page. 


“Appeal. os setae ae 4 
Bee Application, 4; ne 2 
12. 


- Application. a 
See Indian Lands, 93-25. 


1. Suggestions of August 23; 1915, . 


to United States commissioners and 


judges” and. clerks of courts of 


record, under. section 2294, Revised 
Statutes, concerning execution of ap- 
plications, Cie 


2, A homestead application should | 


Canals and Ditches. 


INDEX. 


See Right of Way, 5. - 


Chippewa Indians. 


See Indian Lands, 31-382. 


-Cireulars and Instructions. 


350 | 


cs not be allowed after the lapse of a. 


considerable time from the filing 
... thereof -without a. showing on: the 4 
- part of the applicant of his then — 


. _ qualifications - fo entercccne su. 255 
3;. A homestead application should 


- not be rejected because. of conflict | 
with a pending Indian allotment ap- - 
plication, but should be received and 


x suspended to await final action on 
- the allotment. application-----__~- 


226 


21 


4, Where a homestead application - | 


is rejected on the ground that the 


land was not subject to entry, an. — 
appeal entitles the applicant only — 


- to.a judgment as to the. correct- 


ness of that action: at the time it ie 
. was taken, and does not segregate — 
‘the land from other appropriation . 


_ if it in the meantime becomes: sub- 
fect ‘to. entity enone es 


205 


5. As a general rule the filing fae 


an application under the timber and 


stone act exhausts the applicant’s 


right; but where failure. to con- — 


summate the first. application by 


‘purchase is due to no fault or negli-— 


gence on the part of the applicant, 


the filing of a second application - 3 
‘589 


under that. act may be permitted _— 


7 Approximation. — 
See Homestead, 17. 


| Arkansas Sunk Lands. 


See Tables of, pages XVIII and XIX, 


Coal, Oil, and Gas Lands. _ 
- See Alaska, 8; Repayment, a3 
School. Land, 7, 17, GR: * eee gant 
GENERALLY, . 


1, Circular of February 29,. 1916, 


extending time for payments on HORE. 
7 Berthold coal lense oe ee . 


2. In the absence of specific legis- 


Page. 


575 


; lation providing therefor, the Secre- ns 


tary. of the Interior is without au- | 


_ thority to enter into or make leases 
"covering | public oil and gas Jands__— 


CLAS SIFICATION ; PRICE, 


568 — 


8. Where lands within the ioaiier: . 


nonMineral, and subsequently, before 
final payment of the purchase price, 
were. classified as coal, absolute 


Crow Indian Reservation were sold’ - 
- under the act of April 27, 1904, as 


| patent. therefor will issue to the pur-_ "g 
- chaser, upon completion of. the pay- - 
- ments, ALOUWTR STAR OMG such -classi-.. 


3 fication eee hte a Fe eS Frnt ee ee | 121 | 


4, Where at the time. of applica- ed 
tion to purchase, payment, and en- ~. 


try of a tract of coal: land there 


was a completed railroad . aa 


- fifteen miles thereof, the applicant 


is required, under section 2847, Re- 


vised Statutes, to make payment at | 
the rate of not less than twenty — 


dollars per acre, notwithstanding .at . 


. the time of the initiation of appli- 


. cant’s claim to the land by the open- 


ing of a mine thereon, there was no: 


completed railroad within fifteen 
miles thereof, and the applicant — 


1, Circular of July 24, 1915, des” 


fining status of St. Francis River 
sunk lands__~-~-----~----~~----- 


Asphalt Lands. 


. See School Land, 20. | 


1. Regulations of March 20, 1915, © 


under act of July 17, 1914, concern- 


ing agricultural entries” of. asphalt 
lands ---+---~-------- — — 


. Attorney. — 


1. Circular of April. 9, 1915, 


207 | 


could not, on account of the land 


being unsurveyed,. make entry until — 
. after the completion of the railroad 


ACTS - OF JUNE ‘22 AND 25, 1910, 


Be 


amending Rule 87-of Practice, con- — 
cerning | admission | of Rdgeeds to.. 


practice :2-2--2----- 42a 


114 | 


2, Circular of May: 29, 1915, re- | 


printing circular of December 6, 
1912, governing recognition of attor- 
neys to practicessae Joa ee 


5; The proviso tothe act of June 


effect of petroleum withdrawals the 


. yvights of bone. fide occupalts or 


claimants of oil or gas bearing lands 


who at that date. were in the dili- 
gent prosecution of work leading to . 
discovery of oil or gas, contemplates 
work of actual development with a. 


AT9 


25, 1910, saving from the force and i 


view to discovery of oil-or gas, and 
does not. include efforts to secure - 
eapital to carry: on work of develop- 
ment. or to secure a purchaser to . 


| take over the proparty------------ 


ing, 


6. A ‘itowitig by a. “timber. ard 


= - stone applicant, as: ‘required by the 
act of June 8, 1878, that the land 


ve applied. for contains no valuable de- 


‘posit | Se gold, cinnabar, silver, cop-. 
merely ey 
ty oe evidence of the non- 


. per, coal, constitutes 


INDEX. 


Page. 


mineral character of the land; and © 
~ where the. land. was, prior . to ‘the ° 


timber: 


drawn. as coal.land, and has since 


and stone entry, and prior a 
to the act of June 22, (1910, with-- 


been held, as the result of a hear- - 


to be coal in character, the 


timber ‘and stone entryman is enti- 
tled. only toa restricted. patent . 


i: under the ‘proviso | to. section | ‘1 of: 


-gaid . act of. June 22, 191022233 


480 


7 Tuands withdrawn. under a eae 


: of June 25, 1910, for examination 


and classification as to coal values, . 


subject to. the- provisions, * Limita- 
‘tions, exceptions, . and . 
contained: jn. the act of June 22, 


1910, are not: ‘subject to | soldiers’ 


‘conditions | 


additional, locations under sections : 
2306 and 2307, Revised Statutes, | 
even. though such locations be filed 


with a. ‘view. to obtaining | title to 


the land with a reservation: of the : r 


coal therein. to the United. States; 


‘and the land department. is. without _ 


authority. to - Teceive an application. 
_ to locate, enter, or select land. with-. - | 
drawn for: classification and not. yet | 


classified, and hold the same. sus-_ 


pended ponding the result of a- -hear- 


ing upon the request. of. the: appli: - 


cant to determine the. charactex of . 


"the land with. reference to its coal 
483 


Act OF JULY 17, 1914. 


- & Regulations of . March 20, 1915, 
con- 
cerning agricultural entries” of oil 
and gas lands_.__-__ yes ee ere, . 


under act of July 17, . 1914, 


9, The land department is. with- 


. | out. authority’ to issue limited’ patent . 
under the act of: July 17, 1914, for: 


32 | 


lands embraced. in a school. indem- . 


nity selection by the State of Cali- 
fornia, upon waiver by the trans- 


_ feree of the State of all right. to the 
- oil deposits therein, unless ‘the State ~ 


Shall’ have ‘first consented to: the . 


issuance of. such restricted patent._ 


| 10, Section: 3 of the act. of July. 
ae bo 1914, providing that persons who 


27 | 


in good faith locate, select, enter, 


or purchase, under the nonminerai 
land Jaws of the Un*‘ 
lands. which are subsequently with- 
drawn, classified, or reported as 
valuable for deposits of oil er other 


minerals therein mentioned, may, 


‘d States, any | 


~ reserve, 


- tain 


_entry’”’; 


1918, 


upon ae ere therefor: and. proof. 


of compliance with the law under. | i 
which the lands are: claimed, receive ~ 


-- patent therefor,: with reservation to 


the United States of the deposits — . 
on: account of which the lands were . 
withdrawn, classified, or reported as. 


_. valuable, together with the right to. 
_ prospect for, mine, and remove the © 


same, has no application to lands da. 


to be held 


which at the date of that act were. - 

“embraced within a naval petroleum _ 

“for the ex--— 

- elusive use or benefit of the “United | 
States NOVY eine Gewee a : 


11. The executive order of De- | 


; cember 15, 1908, withdrawing cer-. | 
lands in the. Baton Rouge, “.. 
- Louisiana, land district, on, account. 
of the oil and gas deposits . therein, - 
Specifically provided that all. pend- 
ing entries, etc., should be suspended 
_.-pending investigation as to. the char- . 
acter, of the land and that final cer 

-tificates should notin the. meantime. -— 

- be issued thereon; 
of final proof and issuance of the- 
_ receiver” Ss, receipt for fees and com-. 


and: submission i 


missions upon such: suspeilded en- . 


tries did not subject them to the 
: operation of the confirmatory provi-. 
sions of the act of March 3, 1891, . 
so as to defeat the effect - of the - 
|. withdrawal . or 
|.-eration of the adverse mineral re-. 
|: port and. the evidence taken at the. 
. hearing respecting the character of 


to . preclude . _consid- 


these lands, or bar application of the = 


_aet of July 17, 1914, providing for | - 
-the reservation to the United States _ 
of oil and gas deposits and the pat- 
-enting of the land to entryman sub- 
_ ject to such reservation_______---- 


173° 
Confirmation. 2 oa! 


‘1. The two-year. period fixed by ae 


: “the proviso to section 7 of the. act - 
of. March 8, 1891, begins to run. 
'. from the date of the issuance of the. 


‘“‘ receiver’s receipt. upon the final 


See. Oklahoma ‘Lands, 
tice, 14— 17; Swamp Land, a 


and the mere offering of 
final proof by an entryman fs not 
- sufficient in and. of itself to bring. 
the entry within. the operation: of © 
the ee err 


Contest. 


Tip 2. 


Prae-/" 


sud: Circular of February 26, 1916, ele, 


governing proceedings in contests 


on report by representatives of the 
General ‘Land. Office _-..-___-__--_ 


S12 = 


Be The regulations — of) April ce 


rights of. contestants, — 


concerning .contests and the — : 
will not be | 
given. retroactive effect--—.------- 2 


Page. o | 


8. The. government 4s. always a 
party in interest in contest pro- 
ceedings, and in order to prevent 
lands being disposed of contrary to 
law may take advantage of evidence 
brought out at a hearing, although 
on a point not chareed in the affi- 


davit of ‘Contest? foe oe . 
4. Where by’ mistake in deactiption 


. @ homestead entry is ‘made for land 

-not intended to be taken, and amend- 
= ment is allowed to the tract desired, 
_ the entry dates from. the. amend- 
ment, and a contest on the ground 


of abandonment filed. within six - 


_ months from that date is premature_ 
-§. The six. months’ period . after 


161 | 


the expiration of which a contest © | 


on the ground of abandonment. will 


lie against a homestead entry be-. 


gins to run from the date of the al- 


- lowance of the entry by the register, 


and not from the date the entryman 
receives notice of such allowance_-_ 
 6.‘An- entry contested 
ground that the entryman died in- 
testate leaving no. surviving heirs, 
and charging no default in compli- 


ance with the requirements of the 


on the 


180 


law, will not be canceled under Rule | 


14 of Practice merely because of fail- 


ure of answer to the charge; but in 
such case the contestant will be re- 


quired to submit | pret to. sustain 


the charge._.--_----+---~------~- 

7. The statement in an applica- 
tion to. contest that contestant if 
’ suecessful intends to acquire title by 
purchase of the land as an isolated 
tract,-and showing his qualifications 
to make such purchase, meets. the re- 
_-quirement of paragraph. (e) of Rule 
. 2 of Practice that an applicant - to 


contest must state under what law 


he intends: to acquire title, provided 
it he shown that the. land is of a 
character subject to that form of 
, appropriation Sa eee ee as 
8. The provision of Rule 8 of 


Practice that a contest shall ‘abate 


in- case ‘of failure to serve notice 
thereof within the time fixed by that 


rule is not applicable where: prima. 


facie service of notice as. required 
by that rule is shown; and where 


876 | 


579 


such prima facie service is ques- . 


tioned, on the ground that the per- 
‘son to whom the registered letter 
containing the notice was delivered 
was not authorized by the entryman 
‘to receive it, contestant should. be 
afforded. opportunity to show that 


such person was the duly. authorized. 


agent of the entryman. or to apply 


‘for the issuance of an alias. notice. 
- of. contest ann a a eat ae rere 


Gontextaat 


| testants, 


contest. and 





| INDEX. 


See Practice, 14-15. 


1, Regulations of April 1, 1913, 


respecting preference ‘right: of con- 
will not be given retro- 
active oi is] en er a 

2. The registered ‘letter contain- 


Page. ’ 


238 


ing notice to a contestant: of the | 


cancellation of the entry under con- 


test and of his preference right of 
entry should be delivered only to 
contestant himself, which must be 


evidenced by his. signature on the 


registry return receipt, or to some. 


"o -- one duly authorized by him in writ-. 


ing to receive and receipt : for ‘the 
same, which must be evidenced by 
the signature on the return receipt 


of the party so authorized, as at. 
_torney or agent for contestant..__ 


8. Where a contestant by his neg- 
ligence in failing to call ‘for the let- 


Jocal office, and without authoriz- 
ing some one else in writing to 
receive the letter for 


367 


~ ter, or by changing his post office. — 
address without notification to the 


him, ' puts. it .. 


out of the power of the | land de- 


partment to deliver the notice to 


- him or some one authorized by him, 
* che will, after expiration: of the pe-— 


riod accorded him. within which to 
exercise’ his preference. right, and 


return. of the letter uncalled-for, be 
considered to have had constructive : 
notice, and will not thereafter be - 


heard to complain that he never re- 
ceived the notice. ....--.--_--_- 


367 


4, To charge a contestant with 


constructive notice where he fails to 


call for the registered letter con-— 
taining. notice. . 
right, the letter must have remained 


of his preference 


in the post office, subject to call, — 


during the entire period it was re- 


quired to be so held, and must be — - 


returned to: the local office as un-- 
_-ecalled-for at the end of that period. 
as evidence of that ficial eevsel— 
5; Direction given that. hereafter 
all. registered letters containing no- 
tices to contestants advising them 


of the cancellation of entries under 
of their 
rights. of entry. shall bear a direc- 


367 


preference 


tion to the postmaster to deliver the . 


letter only to the addressee or to 


‘some one duly authorized by him in 
writing. to receive it---_- Scoala Sess ee 


G6, Where an entry under contest © 


307 


is canceled upon default of the con-- 


testee in failing to file answer with-. 


in the time fixed by the Rules. of 
Practice, -such cancellation . being 


' the result of the contest, the pref- 


erence “right accorded by the act -of 


May 14, 1880, arises, and the. con- 


testant can not be denied. such right 
on the ground that ‘he failed. to. move 


for judgment. by default as pro: . 
_yided by Rule 14 of Practice as . 


amended July 24,. 1912. 
7. In. the exercise of his “prefer- 
ence ‘right. a successful contestant 


INDEX, 


Page. 


156 


may procure: the Northern. Pacific 
Railway Company to make-for his . 
‘benefit, within the preference right | 


period, a selection of the land un- a, 


der the act of. July 1, 1898, if the - 
~ land.is at that time subject to that 
form of: appropriation ; but if the © 
- . land is at that time. -oceupied. by © 
‘settlers - and not subject to. selection - 


by the company for its own benefit, 


the mere existence of the preference. 
right in the contestant does not: | 


make. it subject to such selection by 


| the company in his. behalf__~__-_ 


Contiguity. . S 
See Indian ‘Lands, 22.: 


Crow Indian Lands. “ 
‘See Indian. Lands, 12. 


Cultivation. i 


See ‘Homestead, 38, 40: Reclama- 


tion, 4, 


Decision. | at ‘ax 
1. A- decision of the. _Comnmis- 
sioner of, the General Land. Office, 


225 


from which no appeal was taken, is - 
just as much a final decision as if 
appeal had been taken and. final de-- 


, Cision. rendered thereon by the. Sec- 


retary of the. Interior__-------_. . 


‘Declaratory Statement. 
See Right of Way, 8. _ 


‘Deed. 


See Homestead, 53 


» Deposition. 
| See. Evidence, 1, 


| Desert Land. 


486 


See Reclamation, 105 ‘School 


Gand, 15. 


a Regulations of April 13, 1915, | 


aes section 5 of the act of March 


4, 1915, for the relief. of desert 
56 


land entryman____. Se ae ES a ee 
i? oe Section 5 of. the act - of March 


2 4, 1915, providing for the relief of | 
desert-land . entrymen, is applicable — 


to entries otherwise within its terms 


notwithstanding. the - time within ~ 


“which final proof might be sub- 
mitted thereon had expired at the 
date of the. passage of the act_22 


Page, 
3. The provision . in” section. 5 of. 
the act of March 4, 1915, providing . 


for. an extension of time within 


which desert-land - entrymen may | 
submit final proof. of reclamation, © 
is held to apply to a case. coming - 


within its purview. notwithstanding 


-the pendency of, a contest against 
_ the entry at the date ‘of the maseiee ae 


‘of the remedial act-__-._____-____ 157 


4, No. such adverse right was ace 


quired by an ‘affidavit: of ‘contest. _ 
against a desert-land. entry, filed .. 


after. the expiration of the period. ~ 


within which final. proof might have. 
been: submitted, and upon which no- 
action was talten by the-land depart-. 
ment, as- will bar relief of the en- 
_ tryman . under: the act of March . 
4; 1915 


ee em ee we eee 


Be Section. 5h of the act of ‘March. 


477 


4, 1915, providinz relief for desert-. on 
land entrymen, applies. ‘to all pend- -. 
ing entries, whether contested or 


ing before the local office, at the 


expense of the ‘contestant, prior to. 
_ the passage of the act 
G. A desert-land entry js subject’ 
- to contest at any time on the ground 
that there is no adequate, perma- 
. nent, and feasible source of watet. 
_.. supply for the irrigation ot the 


~~ 


7, The desert- land law contem- 


lites that an entryman thereunder 

shall show-a permanent. and feasible 

“source of water supply and that suf- — 

_ ficient water is or will be available’ 
to irrigate and reclaim. the whole 
of the land entered or as much 

thereof as is susceptible of irriga-. | 

. tion and to keep it permanently: 
[ia APPISA Odin poe he 

8. Lands containing a’ deposit of. 


beauxite, carrying alumina, or alum- 


--. noncontested, and extends to cases. - 
brought and prosecuted. to final hear- 


_ 161. 


161 


 inum - oxide,- but not in sufficient 

quantities to make them com- 
- mercially valuable for the alumina 
contained therein, according to any 
. known process | of extracting the’. 


mineral,‘ are not ~thereby: ‘excluded 


_ from appropriation under the desert 
se ANG: Na Wee oe ae ed 


9. The damming of ‘a ary draw 


QT 


. and the retention of the water in 

a coulee or low tract of land has. 
‘been’ found by the land department. ee 
to be a very unsatisfactory and un-. — 
reliable system of irrigation for the 


reclamation of lands, and asa rule 
such an irrigation and water-supply — 


- system, is not sufficient to meet the — 
requirements of the desert- land. aie: 


150 ae 


Forest . Reserves. | 


648 


10. Where a desert-land © entry- 


Page. 


man furnishes the best evidence ob- — 


tainable’ of the possession of a 
water right sufficient to properly ir-: 
rigate and. reclaim the land em- 
- braced in his entry, such evidence 
“may be accepted without requiring a 


Gas Tanda: | 


“INDEX, 


| _ Page. : 


See Coal, Oil, and Gas. Lands, 2, a 


8, 1; School Land, 20. 


Gros Ventre Indian Lands. © | 


certificate from the State engineer 


as to such water right, where it is 
_ shown that such certificate can not. 
be furnished because the State of- 


ficers have not determined the water _ 


rights in the stream from. which the. 


: water is taken and will not in regu- | | 
lar course be able to. do.so for sev- 
“219. 


eral | JORG rcnea een e saa ; 
11. The cost of fencing may prop- 


erly be credited as an expenditure — 


under the desert- land law when the 
_ fence 
vient to the. particular land covered’ 
by the desert-land claim and. was 


~ erected primarily for the purpose OF A : 


protecting and. preserving. the means 


is: appurtenant and subser- | 


employed in the irrigation and rec-— 
. lamation of the land; and where a. 


fence is constructed around a group 
of contiguous claims, only such por- 
tions thereof can be credited to any 
partleular claim of the group as are 
‘shown to be permanent improve- 
ments upon. 
in. ‘that claim 


ee eee et ee ee et ee 


¢ Deserted Wife. 


Bee Homestead, 28, 
Entry. 


1, Where by mistake in ‘asherip:. 
tion entry jis made for land not in- © 


tended to be taken, and amendment. 


is allowed to. the. tract desired, the: 
-entry dates from the aniendment_—— 


Evidence. : - 
1. The. deposition of- a. ‘watnens 


taken under Rule 20 of Practice is 
not admissible. in ‘evidence’ where 


the witness himself is actually pres-— 


ent at the hearing. and is repay and 
able to testify 


san came pase wks tee erst ahi MD Ma en ent SS eas Goa a ON Ss 


Flathead Indian Lands. ; 


~ delivery ; 
homestead entryman executes deeds 


See Indian Lands, 20. 


omestead. 
‘See Residence, “2, 
GENERALLY, 

1. Revised — suggestions to “home- 
steaders of June 1, 1915--_------_ | 
~ 2, Order of July. 14, 1915, eon-- 
cerning certified | copies of. ‘home- 


stead entry papers 
3. A deed is not effective - “until 
and where an intending 


91 


194 


for land owned by. him in excess of © 


160 acres, and makes entry before 


the deeds. are delivered, such entry is . 


should not be 
lapse of a considerable time from 


- invalid because of the disqualifica- . 
tion of the. entryman by. ownership . 
of more than 160 acres of Jand_--_ — 

4, While a homestead application 
allowed, after the | 


52 


the filing thereof, without a show- | 


ing on the part of:the applicant of 


. his then qualifications to enter, yet 
where entry is allowed without such 


and appurtenant and | 
subservient to the land embraced . 
161 


showing, and the applicant subse- 


quently furnishes proof of his con- 


tinuing qualifications to the date of 


the entry, it. should be recognized. as _ 


. ance 


“72 


effective from the date. of. its allow- 


a ee 


INTRRMARRIAGM, 


See Residence, 2. 
©. Credit for military service can 


not be allowed in fulfillment :of the 
one-year period of residence required 


by the act of April 6, 1914, which 
provides. that’ upon the 


a homestead entrywoman, “after 


226 


intermar- 
“riage of .a homestead entryman.‘and. .. 


each shall have fulfilled the require- - 


“See Indian Lands, (5-6, “153 ‘Recla- — 


mation, 1. 


- See Mining Claim, g: 
tion, 2-10 ; Right of Way, 9. 


Fort Berthold Indian Lands. 
See Indian Lands, 1-38, 33, 
Fort. Peck Indian Lands, 

~ See- Indian Landa, 10. 


Fossils. | 
mee. Mineral Land, 2. 


Reser: 


year next preceding such marriage,” 


‘they may carry both entires to com- 
‘pletion in the manner provided by: 
_ that act 
, G. The period of one year speci-- 
fied in, the act of ‘April G, 1914, | 
providing that the marriage of a. 


—_—— ee a ew a ee ee 


“ments of the homestead law for one ei 


248° 


homestead ‘entryman and a home- | 


stead entrywoman, after each shall — 
have. fulfilled the requirements of 


- the homestead law for one year next 
preceding such marriage, shall not: 


impair the right of either-to a pat- 


ent, begins to run from the date of © 
- the entry, where residence was estab- 


lished within six months and the re- 


quirements of the homestead law 


i tnevsittes complied. with, and not 





“INDEX. 


Page. . 


from the’ date: of the- establishment 
“OF svegidenee: 2645-2 a2 2 ee eee 


Wipow: Hers ; Dnviseu. 


%, The. right of ‘a. widow, heir, or 


- devisee to. complete a homestead. 


entry which has devolved upon. him 


- or her through the death of the en- | 

tryman is not: affected by the fact. . 
- that he or she has. exhausted. his or. 
_ her. homestead right; nor. will his or | 


her personal right to make home- 


stead entry be affected by the fact 


that he or she may. have completed 
1 ine 
or. devisee, an entry, 

- whether original or additional, made _ 
by a deceased homesteader, or. addi- . 


or: be . engaged 


in completing, 
~~ widow, heir, 


tional by him or her, as. s widow, | heir, 


“Or. devisee_...-_- ee Re ee . 
8. A. widow,. heir, or. devisee ‘upon - 
whom has devolved. a homestead: 
entry .through the death of the — 
entryman has: the same right to 


make -additional entry under the en- 
larged homestead act 


cultivate, and improve the land em- 


braced in the original | entry. ‘since 
the death of the - entryman, which ~— 


" 934 ft 


: as the de- 
ceased entryman had, provided he 
or she has continued to reside upon, 


‘man, 


: celed. 


a soldiers’ 


649 


page 
entryman’ or. assignee of. the right is. 
not entitled to have the additional — 
right papers returned to him with’. 
a. view to exercising the right a sec- 


ond time 


os re ee ee — ae ee 


‘Basis of ‘Right; Military Service, 
12. Where a homestead 


SBT 


entry: | 
in. pursuance of opportunity. . 


afforded - -him by. the land depart- © 
ment, elected. to have his entry ‘can- | 


in. toto, 


’ such... canceled 


18. 


because .of conflict ~~ 
_ With a.State swamp-land selection, - 

. with the privilege. of. exercising. his . |. 
- homestead right elsewhere without = = 
-. impairment, » 
- furnishes no dasis for a ‘soldiers’ 
additional right. 


entry | 


244 
: The act of June 22, 1874, me 
| adopting the Revised Statutes, took 
. effect from the first. moment of that _ - 
day, and an entry based on a-sol- .~ 


diers’ declaratory Statement filed on 


_ additional ~ 


that’ date is not ‘a proper basis for | 
right under — 


| “section 23806, R. S., which limits the - a 


additional. entry may be. completed 2: 


- by. residence, - 


in the original SHED 


9.:In cases bla the duty of the 
or devisee to. reside 
upon the land ca in the entry : 
of the deceased homesteader may — 
conflict with the duty to reside upon. 


widow, heir, 


cultivation, and: im-. 
provement: upon ‘the land embraced " 


234 


the United States” ;. 
that for pensionable pur poses he was 

~ held: to. have been in the service of: - 
the ‘United. States for-a period. of 


. Tight. .of ‘additional entry thereun- | 
. der to persons who had theretofore | 
os made entry for less than 160. acres_ 


14, As a basis for a soldiers’ ad-° 
ditional right the soldier must have 


541 


** served ninety days in the Army of. 


‘and the fact... 


- ninety | days within the meaning of 


Section’ 4701, R. §., does not estab- _ 
- lish. that he. “ served. ninety days ‘in - 


the Army of the United States’ 


the land entered in his or her own. 


right, he or she should be required’ 
to elect which claim to reside upon — | 
234 


and perfect and which to: abandon_— 
Disne rep WIPn.. 
_ See 28 hereof. 


SOLDIERS’ SPREE E- «.ghets soms 
Generally. . 


- 10. Where’: an application. to TOCALES 
™~ B- soldiers’ 
jected. for, insufficient. evidence, and . 
there is no adjudication of.the in- | - 


additional right 


» validity: of the right sought to .be 
- located, 


is re-— 


the. papers: filed in connec- » 


'- values, 
. limitations, 
_ tions contained in the act of June 


we tion with the application Inay be re- - 


“turned to the applicant._._--_--~_ 

11. A. soldiers’. additional 
under section 2306, Revised Statutes, 
canceled. for. 
man, - during a long term: of years, 
to furnish a. required. affidavit as to 
the. nonmineral character of the 
. land, exhausts. the right, and. the 


entry, .~ 


failure of the ‘entry- 


387 


tional right depends 


within the meaning of section 2304, 


R. 8., on which his soldiers’ addi- a 


Lands. subject to, 


502. 


15S Lands. withdrawn under ‘the oe 
act of June 25, 1910, for examina- — 
~ tion and classification | “as to coal 


subject to the provisions, 
exceptions, | 


and condi- © 


22, 1910, are not subject: to soldiers’ < 


additional - locations under sections 
| 2306 and 2307, Revised statutes, Aor, 
~- even. though such. locations be filed | 


with a view to obtaining title to . 
the land. with a reservation of. the .: 
coal. therein. to the United States; 


and the land department is without 


authority to receive an application, | 


. yet. classified, and hold the same 


tO. 


locate, enter, - or select. 


land - 


withdrawn for. classification and not = 


suspended pending the. result of a 


hearing upon the request of the ap- . a 


- gas 
ce. 0. Circular of March 16, 1915, 
under act of March 4, 1915, extend: : 
ing enlarged homestead act to South . 
; “on 


650° 


: plicant. ¥6 Metainitine the character. 
of the land with reference to its coal 


Mi inor “Ghildren. 


Page. 


16, The term “ minor orphan chil. 


dren” employed in section 2307, 
Revised Statutes, to designate per- 


sons entitled to soldiers’ additional. : 


‘rights under certain circumstances, 


.eontemplates that legally adopted - 
children of a soldier shall stand on- 


“the same footing, so far as such 


rights are concerned, as the legiti- 
mate children of his body--------- 


Approximation. ° 
17. Only one application “of ‘the 


rule .of approximation will be al-. 


lowed to any one soldiers’ additional | 


‘right; and where several. rights or. 


- parts of rights are used in the same 
location, some of which have already 


had the benefit of the rule, approxi-. 


“mation will only be allowed to an 
amount not #reater. than the area 


of that part of the consideration | 
which has not had the benefit of 


approximation Sei Set ii treiencocren: 


Com MUTATION. 


492 


18. Commutation. of a homestead. : 
entry of Jands within an abandoned _ 


military reservation, made under 


. the act of August 23, 1894, can be. 


allowed only upon full payment of | 


the appraised value of the land___ 


ENLARGED. 


See 8 - hereof. : 
19. Circular of March 16, 1915, 


485 


under act of March 3, 1915, extend-_ 
ing enlarged homestead act to Kan- 


ae er ee nn 


21. Instructions of April 17, 


4915, under act of March 3, 1915, 


amending: sections 3. and 4 of the 
enlarged ‘homestead acti 2225s 
22. Instructions of -April. 


Pe 


66 
sky ee 


"41915, under act of March 4, 1915, 


. concerning enlarged. homestead en- - 


. tries upon~ petitions for designation_ 


22%, Circular of April 29, 1915,. 
“concerning payment of Indian price 


: for lands in connection. with appli- 


cations to enter filed with petitions 


— for designation under act of March 
4, 1915 -__---~---.-~~----~~-.--- 
_ 23, Cireular ‘of December 
1915, allowing credit for military 
service on entries: under section 6- 
of the enlarged homestead acts.--- 


88 


504 





65. 


68 


INDEX. 


24, Lands within the portion uf 


pee 


the Standing Rock Indian Reserva- - 


tion, in North Dakota, opened under 
the provisions of the act of May 


29,.1908, are subject to. designation — 


under the enlarged homestead act as 


. amended by the act of June 13) 


1942 


oe et ee 


“* 95, An adjoining farm. entry un--— 
der section 2289, R..§., 


fs a proper 
basis for an additional entry under 
the enlarged homestead act. where 


the lands in both the adjoining farm - 


entry and the additional entry have 


been designated under the enlarged . 


. homestead” act__--..-_-~_.+_-- 
_upon wunsurveyed — 


26. A. settler 
land subsequently designated. under 


the enlarged homestead act is, upon 


576 


the filing of the township plat of — 


survey, entitled to..make entry of 
the land embraced in his settlement 
claim up to the full area of 320 
acres permitted by the enlarged 


homestead. OT Fn ee a 


27, Lands within a national for- 
est restored to entry under the act 
of June i1, 1906, are subject to 
appropriation only under that act 
and can not be included in an entry 


under the enlarged homestead act; 


414 


nor can an entry under said act of . 


June 11, 1906, be made the basis 


for an additional entry under sec- 


tion 3 of the enlarged. homestead 
act 


22. Residence is 


Se I en 


not required 


‘upon an entry made under section 


6 of the enlarged. homestead act of 


February 19, 1909, and the deserted 


Wife of one who made entry under 
that section is entitled to submit 
final proof and obtain patent. for 


412 


such entry in her own name under — 


the act of October 22, 1914, without 
showing residence upon the land_.. 
-. 29. The act of March 4, 1915, 
validating. certain enlarged home-- 


stead entries by persons who had 


-. theretofore. made homestead entries 


for less than 160 acres, is appli- 


-eable only to entries made prior 
- to January 1, 1914, and furnishes 
no. authority for allowing -entry 
- upon: a. settlement initiated -prior . 
- to that date_-2i---__- es foe 


30. An- entry made in good faith 
prior to January 1, 1914, under sec- 


494 


140 7 


tion 3 of the enlarged homestead act 
of February 19, 1909, as additional 


to.an additional entry made under 


section 6 of the act of March 2, _ 


1889, is validated by the act of 
March 4, -1915--------.- iota eee 





Y 31. ‘The ere sake made in 


the enlarged homestead laws by sec | 
. tion 8 of the act of March 38,1915, | 
was: to. allow additional. entry to | 

be made by an entryman who had 
already submitted. final. proof upon. 
and.only such’ 


his original. entry: 


INDEX. 


- Page.’ eae 


entrymen - can. avail themselves of 


this provision as under the enlarged 


homestead laws. as theretofolre exist-: 
> “ qualified: entrymen: under > 
the hemestena: Jaws 3 ne Unlted 


ing are. 


States.” 
82. One who ede coc en- 


ee se re es ey ee ee ee 


try for less than 160 acres and sub-. 
sequently..made additional entry un-— 


374. 


der section 6 of the act of March |. 


2,.1889, for an amount -of land 


. which together with the original en-- 


try ‘aggregates 160. acres,: is not a — 


a qualified entryman under the home- 


_ to. the entry made. under: Section 6 
of the act. of 1889. AE AED SNORE EA 


THRER-YAR. ACT. 


38. An entryman submitting final 
proof under the act of June 6, 1912, 


_ stead laws”. within the meaning of - 
_ .the enlarged homestead acts, and is 
: therefore. -not entitled to make. ad- 

_ ditional entry under section 8 of the 
_.aet of March 3, 1915, as additional: 


874 


“is entitled, by. virtue of the ne of 
“May 14, 1880; to claim credit for 


“residence from. the date of hig set- 


tlement. upon the lands. 0-22 _~ 


226 | 
34. Under the act of June 6, | 


- 1912, ‘a. homestead entryman igs en- S 
_ titled. to an absence of five months - 
- in each year,.and this period should © 


the part. of the entryman under a 
leave. of absence in 
whether 
ments of the law. in the. mn Eres 
Of: residences 25 26055 sas se 

85. Proof submitted ence 


be deducted -from any: absence on - 


in determining — 
he has met the require- 
220 
the | 


' three-year homestead law must. show. 
actual residence upon the land en- — 


‘ tered for.at least seven months each 


‘year for three years, and the land — 
- department is without power to ex- | 
tend the privilege of constructive 


_. residence: for absences’ during the. 
134 | 
Indian Lands. 


‘seven months’ periods______-.-._~ 


_ 86, The requirement. that the en- 
-tryman shall actually reside. upon - 
~his claim for seven months each year 
- does not preclude short absences for. 


_the purpose of. going to market or ~ 


other short absences such as are or- 


dinarily necessary and incident to — 


the conduct of a- farm 2.2 mda ctee . 


37. An entryman who is. upon his 


134 


: homestead one or two days: each. 


a 


June 6, 1912, 


contiguous ‘lots, 





38. Prior to. the act. of June 6, 


cause of his . 


661. 


: : on aa ore Page. 
- “Week for a ‘ périoa of "seven months. 
each: year. can not be’ held to actu- — 
ally reside thereon. within ‘the mean- 
ing of the three-year act, no matter- 
what may be the. 
<a, absences Ge a ee eg a ee 


1912, the homestead. law “prescribed.” , 


no exact amount of residence, culti- _ 


| vation, or improvements as a condi- - 
. tion to making final proof, merely - 


requiring .the entryman to show,. 


that. he has 
upon or cultivated the same for the 


39. ‘Where. proof submitted under 


sufficient showing as to. residence, 


within two’ years after the expira-— 
~~ tion of five years from the date of — 
his. entry, ‘resided’ - 
term of five years immediately suc- 7 
-eeeding the time of filing the affi-- 
1384 


the three-year act is rejected for in-— | 


the entry, if made prior to the date» 


of that act, should be held intact, ~ 
' gubject to the. submission of further 
‘proof, after the expiration of five 
‘years from. the date of the entry, 
and regula-— . 
- tions in force at.the. time the entry. 
RUA MPO whee a 


under the laws, rules,. 


40. The provision in the act’ of 


134, 


requiring homestead 
-entrymen: to cultivate not less than. 
‘one-sixteenth of. the area: of. their 


entries beginning with the second 


year of the entry, contemplates that 


the two-year period mentioned shall 
‘date from the time the entry is made - 
and not from the. time ‘residence | 
_ is established ee ae ee el ae 


Imperial Valley. . 


152. 


1. The act of March 8, 1909, ‘pro- 


. viding for the sale of isolated tracts: — 

in Imperial County,. California, con- 
- templates narrow strips, ten chains: 
_ or Jess in width, lying between ap- ° 


propriated areas and. not a part. 


_ thereof, and has no application to | 
even - though’ less. | 


than ten chains in width, where. Ks 


i they © together forja one “compact. 
area aggregating. approximately. 160. 
~~. aeres: Pease iy ee a 


1 


See Homestead, 24: Reclamation’ 


1, Prociamation of Se cteniises 17, 


. 1915, opening Fort Berthold lands... | 
2. Regulations of September 21,. 


iy Repayment, 4-5; Right of. Wau, Be 


| GENERALLY. | 


1915,: governing. the opening of Fort 7 


Berthold lands_—----- See cree Baa 


A cultural lands 


- lands 


| = 


, 2, Cireular of ; Repruary 29, 1916, 
extending time. for payments on 
Fort Berthold coal fonds ooo onc sec 


.4, Circular of ‘February: 19, 1916, 


| governing opening of : Chippewa agri- 
, . 5. Regulations of March 20, 1915, 
under act of April 12,. 1910, con- 


. cerning villa sites around Flathead 


Lake 


ee ee ee Re eee ee eS 


the Plathead Indian Reservation__- 
7. Instructions. of July. 15, 1915, 


under act of January 11, 1915, open- — 
_ing.to exploration mineral.lands in | 
Tripp County, South Dakota (Rose- te. 3 
195 

8. Instructions of March 23, 1915, 


bud lands) 


oe re re in ee ee ee ee me 


_ under act of February 14, “1913, con- 
cerning selection of school lands 


within the - Standing Rock Indian oe 


ey a te an ae re ee ee eee 
Tipea. Bill Se 


Reservation 
Gs Instructions. of April 24, 1915, 


under act of March 4, 1915, vali- | 
dating ‘certain homestead. entries» of - 


Kiowa, | Comanche, and Apache 


— 10. The land department. is -with- 
~ out. authority 
- fixed hy section 8 of the act. of May 
30,.1908, for payment of the de- 


ferred instalments on entries of Fort 
Peck. Indian. lands made under the 


of that ACT as ote 
made homestead 


provisions: 


11. One who 


entry of Shoshone or Wind River 
Indian lands under the act of March’ 


3, 1905, and> abandoned the same 


after making part payment of the — 


Indian price therefor, is not entitled, 


upon making second. entry under 
that act, to credit for the install- - ; 


ments paid on the first entry._.-~- 


12, Where lands within the former | 
Crow Indlan Reservation were sold 
under the act of April 27, 1904, ° 
ag nonmineral, and subsequently, be- 
fore final payment. of the purchase 
price, were classified as coal, abso- — 
lute patent: therefor . will issue to. 


the purchaser, upon completion of 
the payments, notwithstanding such 
classification .- 


SS SS SS See 


‘instalments of purchase. price “paid 


- on an entry of irrigable lands with- 


in the Yuma or. Colorado River In- 
- dian Reservation, made under. sec- 
thon 25 of: the act of April 21, 1904, 
ig assigned and the entry relin- 


-quished, the assignee, upon making . 


entry of the land, is entitled to 


-eredit for ‘such instalments seams ne 


Page. 


—.89- 
G6. Regulations of August 4, 1915, — 
relating to cut-over timber lands on. 


to extend the. time . 


121 
18. Where all right to the annual - 


INDEX. 


575 


552 


240 | 


86 


901 


570 


\, - 





‘to actual settlers only ‘under 


: Indian. Reservation - which - at 
date of the grant were in the pos- 


. the. 


- vised Statutes, 
ease will be considered 
. with on the particular - facts’ pre- 
* sented . 

19. The provision in. the act of 

_ April. 23, 1904, that upon the can- - 
cellation of trust patents on Indian | 

the - 


Page. 
14, Lands in ‘that sertton: of he | 


proclamation of May 20, 1891, under 
the provisions of section 25 of the 


Fort ' Berthold . Indian Reservation 7 
opened to entry by the President’s 


act of March 3, 1891, which provides — 
that such lands shall be disposed of — 


homestead laws, are not subject to 
sale as lsolated tracts under the act 
of March 28, 1912, amending section 


2455, Revised Statutes—__ See : 
15, Lands within the ceded por- 
_ tion of the Flathead Indian Reser- _ 


vation classified as of. equal value 


- for the. timber thereon | and for 
grazing purposes are not timber 
- lands within: the meaning of.-the - 

act of April 23, 1904, which de-. 


the 


354 _ 


clares that “lands more valuable for 


timber than for any other purpose” 
shall be. classified as timber lands__. 
16. The grant of swamp and over- 


flowed lands made to the. State of 


| a Oregon by the act of March 12, 
1860, 


extends to and - embraces 
swamp and overflowed lands lying 
outside of the diminished Klamath 
the 


session and occupancy of said In- 
dians but which by. the treaty of 
October 14, 1864, were ceded to the 
United - States__- AG hae Fat ae 

“17, Under the provision in. the 


act of -Mavrch 4, 1918, that -selec- 


tions in leu of lands occupied. by 
Indians, relinquished .. or. recon- 


“within a period. of . three. years 


after the approval of this act,” it is 


sufficient if the selections, accom- 


panied by proper relinquishment or 


reconveyance, be made within. the 


time specified, notwithstanding ex- 
. amination of the land and approval - 
of the: selections is not made until © 
after the expiration of. that period__ 
18. No. amendment operating as 
a new selection can be allowed after 
three-year . 
period mentioned; and as to amend- | 
ments after that time going only to 
‘matters. of form, or which fail with- 


expiration of the. 


in the purview of section. 2372, Re- 
as amended; each 


ee ee ee nr eee ——-—— 


allotments ‘under that act: by 
Secretary of the. Interior, 


lands shall not. be open to settle- 


% 


‘and dealt. 


123 


veyed under that act, must be made . 


509 


509 | 


_TNDEX, 7 


 eellation,” has no application: where > 


oP, Page. 
“ment for. sixty days after. the can-:. 


_ the patent is canceled upon volun- | ; 


tary: relinquishment. by. the allottee, 


the lands. in such case becoming sub- 


ject to appropriation without: await-. 
ing the expiration of sixty days 
from the date of cancellation______ 
_ 20,. The act of March 3, 1911, de- 


elaring the lands within the ceded — 
portion of the. Gros Ventre, Piegan, Bae 
Blood, Blackfeet, and River Crow 


Indian Reservation to be part of the’ 


‘public domain-and open to the oper- 


_ ation: of laws regulating the entry, © 


‘ sale, or disposal- of: the same, and» 


| -that’ no. patent should -be. denied 


~ to. entries of such lands: theretofore — 


- made in good faith under any ‘of the . _ 
. laws regulating the entry, sale, or 


‘disposal .of public . lands, 


did not. 


operate to validate railroad indem-. 


7 nity selections theretofore presented | 


and properly. rejected, but pending 


ing on appeal at the. date: of. the 


act, as fe aera adverse. claims_—--- 


ALLOTMENT, 
wt, Instructions of | ‘Decerhey 27, 


1915, amending last paragraph of. 


instructions: of J une 14, 1909, under 


78 


the act. of “March 3, 1909, relating _ 


to. exchange. of: allotments_-_____. 


22, Allotment on the public do-. 
section of the — 


| main under. the. 4th 
general allotment act of February 


§ 1887, additional to. an allotment 


505 


- previously allowed | and upon which — 
trust. patent, has issued,.can not be. 
allowed for lands’ ‘noncontiguous to. : 


| ‘the original allotment__---.2___~ 


391 


28. An Indian. allotment spplicass 7 


tion. under’ section 4 of the. act’ of 


February 8, 1887, filed prior to the 


; regulations of September 28, 1913, 


does. not, in ‘the absence of evidence 
from the Indian Office showing» that. 


- the applicant is an Indian entitled. 7 


to allotment, segregate the land, and. _ | 
the — 


a "subsequent application for 


-- game land’ may be received and sus- . 


pended to await final action on the 
allotment: application. -..-- Pee ees 


24, “Where » an . Indian . -allotment 


229° 


application under section. 4 of the - 


act of February 8, 1887, 


filed sub- : 


sequent. to the regulations. of Sep-. er 


tember. 23, 1918, was not accom- 


“panied by evidence from the Indian * 


Office showing. applicant | entitied 


~ to allotment, and the applicant ‘was 


given. time to furnish such evidence, 


the application does not. segregate. 
applications . 
‘therefor may ‘be. received and held. to 


the. land, and | other 


await final action on the allotment , 


epplicnton 


229 


evidence 


-. Jand, ° 


a jected 


1887, 


. Indian © 





25. Where. an allotment applica- 


ton: under section 4 of the act of || 
“February 8,. 1887, accompanied by .— 
the. Indian Office. - 


from. 


653. 


Page. 


showing that the: applicant is an- 


September 23, 1918, 


_ Indian and entitled: to allotment, 
as required by the regulations, of 
is found to be. 
in» all other. respects. complete. and - 
is accepted by the local: officers, itl 


operates as. a. segregation of. the — 


for the same. land should’ be re- 


26. A. Sioux Indian ‘who has re- 


July 17, 1854, 


- and his. children, 


jority, 


ee em ee ee sy ee : 


and subsequent. applications 
280 


-. eeived his pro rata share in the 

. Jands' of his tribe, or its equivalent. - 
in’ scrip, as provided by the act of — 
is disqualified from. . 
taking an allotment under. the 4th 
section of the act of February 8, 
whether - 
minors or having reached their ma- 
who never themselves ‘sus-_ 
tained any tribal relations, are- by | 
reason. of his: disqualification like- 


wise disqualified. to take allotment —. 


under that. section___—_-_~.. =... 


_ 27: Not every person possessing a‘ — 


degree of Indian blood and who has 
. not received an allotment, but with-— 
out: tribal affiliation or: relationship, : 
.- is entitled: to the benefits of section - 
| 4 of the act of. February 8, 1887,-~ 


188 


28. The fact that a name appears... 


on the roll madé in 1908 of thoseen- 
titled. to share in the payment of \. 
money appropriated by Congress in - 


pursuance of a judgment of the - 


of the tribe and entitled’ to- allot- 


ment under the 4th section of the 
~ act of February. 8, 1887=____ Ee naree 


Court of Claims in favor of the Sis- 

- seton and. Wahpeton bands of Sionx: | 

~ Indians, does not of itself evidence a 
right. to be recognized. as a member 


188 G3 


29. The right to. eee on an 


‘res ervation 


‘limited to - 


members of the ‘tribe i in “ baltie at the | 


date. of the closing of thé allotment — 
~colls; but the closing of the rolls 
~ does not necessarily bar. applicants 5 
? from taking. allotments:on the. pub- . 


lic domain under the 4th section of 


prescribed by that section__..-.__- 


: the ‘act of February 8, 1887, if they. . 

- otherwise possess the qualifications =. 
520 
30. The. minor children of an In- 
dian woman. and a white man are 


entitled to allotment under section. — : 


4. Of the. act of: February 8, 1887, . 
only. where, the mother. is qualified. 
~ and files application for allotment 
in her: own right and makes settle- . 


ment under: that section, and she | 


alone is authorized to. make appli- a 


| Statutes___-~-_--—-------------,- 


Indians to an allotment ‘selection on 
the public domain under the act of 
April 21, 1904, it must affir matively 
appear that the applicant was in 


INDEX. 


. . = 
«BLL. To. entitle. 2 - ‘member of the © 
-'Purtle » Mountain-.band of: Chippewa .- 


being October 8, 1904, the date.the 
act of April 21, 1904, was. ratified 
and accepted by the Indians_____-~ | 


524 


32, The census of Chippewa In- 
dians in the State of- Minnesota. 
made by the commissioners appoint- . 


. -ed under the. act. of ‘January: ‘14, 
~~ 1889, must be accepted as affording — . 


an authoritative list: of :the names of 


has no. authority to eliminate from 
the rolls any name placed thereon 


by the commission for any cause 


arising prior to such enrollment ? tes 


33. “Where a trust patent covering 
an allotment on the Fort Berthold 


Indian Reservation was surrendered 


persons .entitled to. be- considered — 
_ members of the several tribes at the 
time it was made and.entitled : to 
the benefits provided. -by said act, -. 
and the Secretary of the Interior . 


581 


and relinquished for cancellation - | 
and other land ‘selected in: lieu» 


thereof under -the provisions of the 


act of October 19, 1888, new patent 
of like form. and legal effect should. 
issue for the lieu land so selected, 


as authorized by said act, notwith- . 


standing the selected land has been 
classified and withdrawn as valuable. . 

for coal under the act of. June 1, 
-1910, where it appears that the lieu 


land allotment was made in the field 


1910 and -was approved for, patent 


by the Secretary of the Interior 


prior to the classification. and with- 


drawal of the land as coal_.-_._--- 


Instructions and Cireulars. a - 


. See ‘Tables of, pages XVIII and’ KEX, 


Tsolated Triste: 


" prior’ to. the passage of the act: of 


382 


See Imperial | Valiey, a Repay. - i 


ment, 3.. < 


1. Lands in ae portica of the 


“Fort Berthold Indian Reservation 


opened to entry by the President’s 
proclamation of May 20,.1891, urder 


the provisions of section 25 of the 
act of March 38, 1891, which pro-. 


vides that such lands shall be dis- . 
posed. of to actual settlers only e 


under the homestead laws, are not 
subject to sale as. isolated tracts 
under the act of March 28, 1912, 
amending section 2455, . Revised 


Kiowa, Goinanelie and “Apache 





"Page. 


Lands. ins 


See Indian Lands, 9. 


Klamath Indian Lands. 


See Swamp aie 2. 
Land Department. | 
1. The primary power of appoint- 
ment of United States mineral. sur- 
yeyors; and. the revocation of such © 


“appointments, rests with. the sur- 


' yeyor general subject to review: by . 
the Commissioner. of the General | 
Land Office; and where the surveyor ~- 
general makes such an appointment - 
it should not. be: ‘disapproved or. re- - 

- jected except upon charges “or. 

_ grounds therefor Deing. stated, with | 

opportunity to the applicant ‘to . 
answer and for a hearing if desired_ 153° 


Lease. : aa 
‘See Alaska, 8; Coal, Oil, and Gas 2s 
Lands, 2.0 © | a rae 


Married. Woman... 


See Homestead, 5-6; Residence, Uae 
Military Reservation. | 
- See ‘Reservation, ue 
Mill Site. | 
See Mining Claims, 3. 
Mineral Land. . 
See Railroad. Grant, 3 
i. Lands containing a deposit of 
‘beauxite, carrying alumina, or alum- 
~inum oxide, but not in sufficient 
quantities to make them ¢om- 
mercially valuable for the alumina 
contained therein, according to any 
known process of extracting the’ 
mineral, are not thereby. excluded. 
from appropriation: under. the desert- 
lang” JAWS oooh anne e 217 
2, Fossil remains “of dinosaurs and | 
other’ prehistoric animals are not — 
mineral within the meaning of the. 
United States .mining laws, and 
lands containing such remains are 
not subject to entry under such 
IW tose te coe otek te B25 
Mineral Surveyor. te e 3 
See Land UGE Marty: ue 
Mining Claim. a 
- See Reclamation, 2. 

1. General mining , circular of 
August 6, 191620. See ares ae ne 247 
sD Regulations. ‘of Apu: 9, 1915, 

- concerning amendment of paragraphs 
49 and-85 of mining regulations-_._ 53. — 
8. The act of June 4, 1897, mak- — 
ing lands: within forest reserves ‘sub- 
ject to entry under the existing min- _ 
ing laws of the United States, con- 
fers the right to locate or purchase — 
a mill site in connection with a lode 
claim within a national forest____ 197 - 





1¥or “no” in first line of next to last paragraph on page 535 read “now.” 


ground - ‘actually staked and monu- 


INDEX. i 


Page. 


i Where an. ‘applicant for. mineral... 
patent “withdraws his» application . “2 


_ .after hearing upon a protest against 


the same, involving the character of | 
the land, any subsequent mineral ap- - 


plication. filed by him for the same 
land ‘must. be considered and adjudi- 


cated in the. light of the testimony - 


submitted at such hearing .________ 


125 


5.-An order of withdrawal has the _- 
same force and.effect as an adverse. . 


claim asserted by any qualified: per- . 


son; and -if a claim within a with- wie 
_ drawn area would have been subject. oe 
to. _ peaceable entry by an adverse 


claimant, because of lack of. dili- 


; gence on.the: part of the prospector, | 


it would be. defeated by t the order, of. 


withdrawal _2-_--=-- Bla ihe sie steven J 
6. By virtue of sections 2327 and. 
a mineral - 


2372, Revised . Statutes, 


420 | 


- entry in error because of erroneous | 


description may be cured even after. 


patent upon surrender of the out- 


standing. instrument and the relin- _ sie 


quishment of title thereunder, and a | 


. corrected patent issued containing 
--gn- aceurate. description of the 


mented under the original patent 


i survey pe a Se 


7. Where an application for patent 


| ‘ander the mining laws is based on. 


‘a ‘certain: specified location,. and pro- 


173 


_ ceedings by the Government. are in- = 
_ stituted against the same charging — 
that some of the alleged locators are ~ 


; . without interest, the applicant. will . 
not be heard, in the absence of pub- — 


lication. and. all other processes at- 


: . tion, to-assert that in fact he bases 


eS Shits: application on a different loca- | 
. tion of the same. Sands csacn Ses 
8, Regulations of March 31, 1915, 


or tendant upon an- original applica- 


420. 


46 


-under act of January 11, 1915, 
- validating ~ placer Jocations: on. phos- 
phate” jJands ets ease ee eee 


9. The act of January . ii, 1915, 
_ authorizing ‘tbe. completion under 


| . the placer mining laws of placer lo-| 


cations of lands containing. ‘deposits 


~ of phosphate rock, applies only to. 
_ placer: locations upon which the as-. 


“sessment .work has been annually  _ 


performed ; ‘and the land department 
is without authority to: extend the 
remedial. provisions. of that act to 
locations upon. which ‘annual assess- 
~ ment work has. not been performed- 
- 10, A- placer ‘location . made in 
good faith by an. association of per- 


_ sons: who subsequently form them-. 
‘selves into. a corporation for the pur-. 
‘property, | 


pose of" developing the 


356 


: each. owning stock in the CORPORA: 7 


ee 


‘Oklahoma Lands. 





He" me os? Page. 
= tion to which ‘the. location is con-- 


veyed: in proportion. to: his. interest = 


_ -in-the claim, is not invalid, there ~ 
_. being no evidence that such location. 
was made in the: interest of and. 
with a view to enabling the corpora-. 


| tion to acquire a greater area of — 
mineral ground than may lawfully | 


‘be embraced in a single location. by 
“@. -COrporalioniw oc. ee armel, 
Minnesota. | | = 
‘See Swamp. ens: oe 


Minors.: | : | 
See Homestead, 16; Tadian Lands, 3 _ 


80. 


|-National. Fora. , 3. 
See Mining Claim, 3: ‘Reservation, a 


2-10; Right of Way, 9. 


Nitrate Lands. 


See School. Lands, 20. es 
eee Regulations of March 20, “1915, 
ander act. of July 17, 1914, concern- 


340 


ing agricultural entries of nitrate 7 


‘lands 


AS oF A : 


See. Contestant, 


| 25y 
45-17; Survey, 3. a 


Oil Lands. a 


32 : 


Practice, — 


See Coal, Oil, and Gas Lands, ey | 


8—11; School Lands, 12, 20. 


See Indian Lands, 9s 
Land, “&.. . 
1, Homestead ane? of Okla- 


. -homa- pasture lands under the. act 
of June 5, 1906, are by the ‘terms 


of the act of August i, 1914, ex- 
cepted" ‘from cancellation for 
cause except fraud, -and are not 
therefore. subject to contest on the. 


Schoot - 


any 


ground of failure to establish resi- _ ; 
dence, make improvements, or other- 


wise .to comply with the require- 
ments of the: “homestead law_---— 


Patent. , 
See. ‘Indian Lands,. 19; 
‘Claim, 6: Right of Way, 4-5, 9. 


oe Regulations - of “March 3, 1915, 
concerning notation of . rights” of. 


way on the face. of patents_____-__ se 


2. Circular of February 22s 1916, 


7 governing issuance of perfect pat-- 
ents in cases whete the records of . 
- such. patents: are defective. ..__-__- 


_ -8° There is no provision of law 
whereby the vendee of a completed 
homestead | entry may be substituted 


- Gn the. patent to be issued thereon 


ie ining. me 


508 


546 


as the patentee, but patent in such _ 


 ¢ase should issue in the name. of 


— the: a ae nS 


139 


' ‘accordance 


656 


INDEX. ~. 


ee Page. ' Page. 
4, Where as “ahe: result of a suit Practice. - — 
by the United States to vacate and ‘See Evidence, 1. 
annul a-patent issued. under the coal- — usenduine ae hoy 
-land laws the- lands in question are pee ns Oe he es hie) eee 

1. Circular of April 9, 1915, 


-- reconveyed to the United States in -. 


with a. 
agreement entered into - -by the par- 
ties to the suit, such’ lands ‘do not 
become subject to filing or 


| ‘been duly noted upon: the records 


of the local een ~o-- en $ 


“Phosphate Lands. | 
See School Lands, 20.. 


A Regulations of March 20, 1915, . 
under act of July 17, 1914, concern- 


ing agricultural entries. of ‘phos- 


phate lands.-.-----~----------~-- 


2 Regulations of. March 31, 1915, 


compromise" 


entry © 
until the reconveyance thereof has 


39 | 


“under act of January 11, 1915, vall-— 


dating placer locations on. -Dhosphate 
IANGS eee lake eee ese 


46 


3. The. act of. January - 11, 1915, it 


authorizing the. 


cations of lands. containing. deposits 


completion. under _ 
the placer mining laws of placer lo- 


of phosphate rock, applies only to 


placer locations upon which the as- 


sessment. work has been annually 
performed ; and the land department — 
is without authority to extend .the 


remedial provisions of that act to 
locations upon which annual as- 
sessment work has. hot been per- 
formed_..---------.-----..------ 


stead entry for lands within a. phos- 
phate withdrawal, filed prior to the 


act of July 17, 1914, providing for. 
the entry of withdrawn phosphate 


lands with reservation of the phos- 


phate deposits to the Government, ; 
rejected because of. the withdrawal, 


B56 
4. An application to make ‘home- 


and pending on appeal. at the ‘date’ 


of the act, can not be ‘allowed,. 
though amended to conform. to the 
requirements of the act, in the face 
of an intervening application filed 
suhsequent. to. and 
with the provisions of said aChaeaae 


| ‘Potash Lands. 


' See School. Lands, 20. 


1. Regulations of March 20, 1915, 


under act of July 17, 1914, con- 
— cerning agricultural entries of pot- 
ash lands Aatee cs SS alana oa calemeecis 


Power Site. 
Bee School Land, 10-11, 


in conformity, |. 
378 


Wee applicant. to . 
. uuder what law he inteuds to ac- - 


amending. Rule 87, concerning ad- 
mission of attorneys to. practice_. 


2. Any. matter at issue arising in- 
connection with and within — the 


jurisdiction of the Reclamation 


_ Service, should first be decided by - 
the Reclamation Service, with right © 


of appeal to as PecEeLary of the 


. ; Anterior ~----.--~_---------~---- 


114 


11. 


3. The Rules of Practices do not © 


: require a contestee to make. per-_ 
sonal service. upon the contestant of | 


a copy of his answer ; but it. is: suf- dy. 
ficient if. delivery. thereof at the con-. 


application to. contest be 


- and the post-office receipt of the. - 
sending office to the contestee for 


- testant’s address designated’ in the 
shown ;. 


the registered letter. is sufficient evi- . 


dence that he has. met this emus - 
~° ment See me a ease a a ce Eh 


871 


4. The statement. in an applica- Jf 


tion to contest. that contestant if 


successful intends to -acquire title __ 


by purchase of the land as an iso- 
lated tract, and showing his quali- 
fications to make such 
meets. the requirement of part agraph 
(e) Of Rule 2 of. Practice that an 
coutest. must state 


quire title, provided it be shown 
that the land is of a character sub- 


: ject to that. form of. appropriation ... 


purchase, . 


_ 579 


5, Where an entry under contest © 


. igs canceled upon default of the con- 
: testee in failing to file answer within 


the time fixed by the Rules of Prac- 


tice, such cancellation being the re-~ - 
‘guilt -of the. contest, the -pretavence 

- plight accorded by the act of May | 

_ (14, 1880, arises,.and the contestant 
ean not be denied such right on the. 
ground that he failed to move for 
judgment by default as. provided by 
Rule 14 of Practice as. pe us 
July 24, 1912_-_-_- Specht ae 
Practice. as 
amended July 24; 1912, 41 L.. D.,. 


6. Rule’ 14. of 


274, vacated, and Rule 14°as ap- 
proved December 9, 1910, 39 L. D., 


| 395, 398, will hereafter control_—— 


RULES. 


156 


7. Revised: rules of November 10, - 


mw er een ene eee 


9. Rule 83 amended © October 25, 
1915 


Ca a a ee a a a es a oe me 


657 


Page. 


10, ‘Rule 37) amended April 9, - prima facie service ig uestianea: on. 
‘AQIS ede et, 114) .« the-ground that the: person to whom 7 
11. Rule 98, concerning trans- the registered. letter containing the ~ 


“ ferees, added | ian 23, , 1915-_~ 
2 APPEAL, 


12. Appeal from. the: fejection ‘of 


an application. to enter entitles the 


: ‘ applicant only to'a judgment as to 
the correctness of that action at the 
| time it was taken—~----—--~2----~ | 


Hearine. “oe 
13. It is not the ie. Oe the 


land. department to finally. adjudi- 
cate | the rights of entrymen solely - 


upon technical considerations, but 


to afford claimants for public lands’ | 


opportunity to be heard notwith- | 
| through — 
even 
_ laches, clearly. forfeited their rights 
‘to a hearing under the Rules of .-. | 


standing: 
‘mistake, 


they - may have, 
inadvertence, or. 


Practice, unless it appear from’ the 
_ record, with. 
that. they have no substantial claims 


to equitable: consideration.-._----_ 


reasonable clearness, eaters 


B71 |. 


i4. A contest. against an entry. by. -_ 


- one claiming. an interest in or seek- 


ing to‘acquire title to the land is_ 
entitled. to :a regular hearing at. 


which he may submit testimony in - 


“support of the contest, and it is. 


not sufficient | that. he is notified 
of the date for 


opportunity to. appear - 


a the submission of. 
final proof. upon. the entry. and. given 
and cross- 


examine the final-proot witnesses 5 sie 


and failure of the contestant. to. 
-.. appear, 


after ‘notice, at the tak- 
ing of the final proof, 


. contest __-~----~------ none + 


Novice, 


See Contestant, 2-5, 
“15. Circular. of 
1915, - 
_ by. registered - letter 
: heirs 


a a i a ee ee ee 


16. Upon. failure to file proof: of 


September - 4, 
concerning » service of notice 
to antnows ‘i! 


in nowise — 
affects his right to. a hearing on the 
144 


364 


service of notice of a contest with- _ 
in thirty days from the date of such © 


. Service, as required by | ‘Rule 8 of 
Practice, . 


-facto, in case no. ‘answer is filed, 


without the necessity of any action 


by. the. adverse party. or the local 
officers. 


ee ere ae ee ee 


Practice that. a contest shall abate 


the contest -abates ipso 


568 
17. The provision of Rule 8 of 


- in case of failure to serve notice 
thereof within the time fixed by that ~ 


rule is not applicable .where prima 


_ facie service of notice as required by 


that rule is shown; and where such © 


4631°—vo 441542 


Public Sale. 


3 tution 





‘notice was delivered was not author- 
' ized by the. entryman to receive: it, 
contestant ‘should. be afforded. ope 

portunity to show that. such person. — 


was the duly authorized agent of | 


: PROCEEDINGS BY GOVERNMENT, oa 


ate 5p ORS cee ove ce cay EP ath Ge SP nh GE Su nt Qc en eS Cad Sn OE Als : 


the entryman or to apply for the | 
issuance of an alias. ‘notice of con- | 
~ test 


18. Circular of February 26, 1916, ra 
governing porceedings in contests : 


See. Contestant, A. aol ore 


_.on reports by representatives of the ~- 
_ General: Land Office___._..---..... 


Preference Right. 


‘1. Where a tract of land. was sold - 
at auction, as a whole, as contain- — 


ing a specified number of acres, and ~ 
‘the purchaser at such sale bid for ~ 
- and purchased the tract at so. much - 
_ per acre, relying upon’ the statement an 
of. the superintendent of the sale as 


to the number of acres it contained, | 


and it subsequently developed that » 
the tract.contains an excess acreage ~ 


beyond . any reasonable. contingency. 


payment of the purchase money_... 


‘Bailroad Grant. 
i _ INDEMNITY. , 


' -and wholly beyond the contempla- .~ 
tion of the parties, the purchaserhas 
the option of paying for the excess. . 
acreage or having the sale rescinded...” 
with the privilege of applying for re- . 


44, 


1. The fact that losses assigned by — 


the Northern Pacific Railway Com- — . 

| ‘pany to support an indemnity selec- | 
{.- tion of agricultural lands might, if. 

free, be used as bases for selections. — 


of coal and iron lands, will not -war-° — : 
rant the. release’ of such bases, after 


‘therefor, 


as bases for agricultural lands only_ 


_issuance of patent upon the selec- . 
tions, and the acceptance, in substi- . 
of mineral-land 
losses, which are restricted to use. 
218 © 
- 2. The act of March 3, 1911, dee 
.@laring the lands within ‘the ceded — 


portion of. the Gros. Ventre, Piegan, - 
Blood,» Blackfeet, and River Crow 
Indian Reservation to be part of the — 
public domain and open to the ‘Op- 
eration of laws regulating the entry, 
sale, or. disposal of the same, and - 


-- that no patent - should be denied to. 


entries. of such. lands theretofore vee 


- made in good. faith under any of the | 


laws regulating the entry, sale, or — 


ae 


572. _ 





ons | 


disposi: of onblie: lands, did not op-— 
- erate to ‘validate railroad indemnity 


- - gelections theretofore presented and 


properly rejected, but pending on ee 
peal at’ the date: of the act, 


against. adverse oT 


- MINERAL LAND. 


3. Where settlement. aaa entry: 


were made of lands classified as 


INDEX. © 


Page, 


TB) 


. mineral under. the act of Webruary - = 
_ 26, 1895, and included in. the so- — 


called “ Garfield Agreement,” prior 


to notation upon the records of the. 
local office of the direction of March . . 
4, £944, that further entries of such 


~ Jands. would not be permitted, and — 


the Jands so settled upon and entered 


were subsequently classified as non- 


mineral under the act of: June 23; 
1910, the rights of such entrymen 


.are superior-to the claim of the 


Northern Pacific Railway Company .- 


under its grant; 


7 ACT OF JULY 1, 1898. 


put upon relin- 7 
quisbment Of any such entry, the. . 
- land inures to. the .company------~- 


- 4, Where. settlement: was: made 
upon land within the primary limits © 


‘of the grant to the Northern. Pacific. 


Railway Company with the inten-. 
tion of purchasing from the com- - 
pany, but such purchase could not _ 


be consummated because the grant 


was forfeited by the act of Septem-— 


‘per 29, 1890, the settler is entitled 


rs to relinquish the land so settled 
upon and select other fand in lieu 


thereof: under. the provisions of the 


act of July 1, -1898_-._-_--_----- 


of. July 1, 1898, to settle. disputes 
between settlers and the Northern’ — 
Pacific Railway Company | and pre-. 


‘vent Utigation ; and. where the com-: 


2 pany, . instead of seeking adjustment 
under .that act,. litigates its claim 


to final Judgment and loses the land, 


it is not entitled to ‘select other land. 
-{n lieu: of ‘that lost as a result ot. 


~-guch litigation-__---.__--------+- 


506 


6. Under the act of: July ie 1898, . 
a “proper relinquishment” of the -. 


land in dispute is. essential to the 
. right of selection ; 
‘company has litigated. its claim to 


final judgment and ‘lost the land, 


and therefore has nothing . to relin- 
quish, it is not entitled to select 


other land in lieu of thit losé as' a 


= result of such litigation___------+2 
 % No. settlement, residence, or 


and - where the. 


506 


improvement ‘is: required under .a se- | 


lection made under the act ‘of July 


_ 1, 1898, based, upon’a settlement | 


claim or nny in conflict with the . 


73 


| Railroad Lands. 


505 | 
5. It was the purpose of the act ae 


. 18, (1914, 





Northern Pacific _grant and adjusted 
under that act, where the Bee. 


making the selection had fully com- 


and such selection. will defeat 


settler and the Northern Pacific 
faliwey. Company to. a tract. of 


land were finally adjudicated by. 


the land department in favor of the 


‘Settler and patent issued to. him, 


plied with. the requirements of the — 
homestead Jaw upon the land in con-— 
flict; 
a subsequent scbool indemnity se- .- 
lection of the same land by the» 
NA LG a. eae a reek te 
8. Where the. conflicting Claims of — 


26 ‘ 


prior to the act of July 1, 1898, and. ~~ 


the company had prior to that date aoe 
disposed of all. its interest in the 


land, a suit in court on behalf of the — 


| purchaser, involving the conflicting | 
Claims to the land, pending at the | 


date of the act, does not bring: the 
case within the purview of the act 


and entitle the company to adjust-. 


ment thereunder after final determi- 
nation of the matter by the court in 


“ favor of the settler ; but.in such case. - 
the company is- relegated. to its or- 


dinary right of indemnity to make. ~ 


up such. loss_—-+---=~--=--+~----- 


1. Circular. of 


449 


March 19, 1915, 


under act of February 25, 1915, for 


the réellef of Wisconsin railroad set- 


ie 


See Practice, 2. 
— - GENDRALLY. | | 
1. Regulations. concerning the: 


_ Plathead een a el 


WITHDRAWALS. 
2, A: mining claim. as to which 


125 


the claimant was in default in the 


performance .of annual. assessment 
work at the date of a withdrawal — 
the construction - of: irrigation. 

‘works under the reclamation © act. 
‘does not except the land from the 


for 


force and effect of the withdrawal__ 


FINTRY. . 

3. Circular of. “April 29, | £915, 
under the act of March 4,.1915, for 
the - 
tinder the reclamation’ 1 San eS 


A, Regulations of May 8, 1915, 


under section. 8 of the act of "August 
concerning . 
and cultivation ther eunder . BN Ba ig 


relief of homestead entrymen. ore, 
Bit ee 


580. 


reclamation ms 


8. Circular, of September 25, 1915, . - 


amending ‘paragraphs 2 and 3° of | 


uae OF. se 22, 1915, under. z 


“eee 


| : Page. | |: 
the act of. March 4, 1915, for the. ~ 


relief . of homestead entrymen under 


. the reclamation act.___ oe aati ecestaee : 
6. The’ land. department has juris- . 3 
diction. to. determine the truth: ofa 
charge that an assignment of a ~ 
homestead | entry within: a reclama-- 
tion project, under: the. act of June. 
28, 1910, was obtained by fraud, 
and if found: to have been. so. ob- — 


tained, to annul. the. assignment___ 


7. The act of June 28, 1910, au- 


‘thorizing assignments of entries 
within reclamation - projects, 


the acceptance of: final proof there- 


- on, does not limit such assignments. 
to legal subdivisions ; and an entry- 
‘man may thereunder ‘assign -his 
entry asa whole or. “any DeEE there- : 


8. The act of June 23. 1910, 
thorizing ‘assignments of homestead 


- entries within. reclamation projects. : 
after the submission of: satisfactory a 
final proof, does not limit such as- 
signments to citizens of the United : 


7 States ; and. assignment under that 


- -aet may. be made-and patent issued . 
to an alien, the rights thereby ac- - 


quired. depending upon the statutes 


of the State respecting the rights of _ 
aliens to acquire — and hold - real 
e DTODGITY ne ee ee eee eee 
_ 9 A settler on unsurveyed ian in = 
‘a school: section, who, after survey | 
the land 
under » the reclamation act as sus- 
ceptible of reclamation under. an. 


and after withdrawal of 


irrigation. project, was’ permitted : to 


make entry for the full area of 160 | 

acres, must conform his entry to a .- 
farm unit, but.is entitled under the  - 
provisions. of the act- of June 23,. 


1910, to assign. the remaining. por- 
tion of his entry; and the rights ac- 


- ..quired by such settlement and entry 
bar the. attachment of. any rights. 


to the land on. behalf of the State 


under its school grant_.—-_—----—_~. 


10.. Where a desert-land entry 


-within a reclamation project is as- — 

*. . signed in part under. the act of July — . he 
24, 1912, the entry should be sub- 
divided into farm units as required 


by paragraphs 116 to 120 ‘of the 


regulations of February 6, -1913; 


put where: such an -entry is assigned 
in its entirety the establishment of 


-- @ farm unit -is umnecessary—-—___ 


WATER ‘RIGHTS, - 


11. Instructions of Decanner: 20, oe 


1915, under. act of March 4, 1915, 


> governing ‘eredit | for.. 4 
payments in cases of. lieu selection 


or under said © fa eee eee anon eee 7. 


after _ 


au-. 


water-right ee 


INDEX. 


877 |. 


199 


219 | 


202 | 


331 


386 | 





Records. i a e i 


lands | 


659 


Page. | 


1. Order. of. July. 14, 1915, Gee 


. ' cerning cer tified copies: of homestead me 
entry . DAROPS: oe 
- 2, Instructions of August, 4, 1915, 


governing the furnishing © -of. copies | 


. and. ‘permitting inspection of. the. 
records of: the Interior Department... 


3, Instructions: of August 4, 1915, 


235 


. governing the furnishing: of copies a 


and inspection of records, modified 


January 15, TONG. 222522 pee nS 
ee 4. Circular of January 28, 1916, 
amending circular: 
~* 1912. respecting the cost of certified . 
copies of: records and. Pi re 


Relinquishment. 


515 


of October 17, 


530 - 


1... The land ‘department has au 


‘paid the. 


thority to try a charge of fraud in _ 
the procurement of a relinquishment _ 
and to reinstate the entry if the. 
- Telinquishment be found.-to have — 
- been.. auvees obtained________ 


‘Repayment, ; 
-. 1. Where the sputeneses of moa 
appraised © value 
. thereof as required by departmental 
regulations, he is not entitled to re- 

payment of any excess paid by him. 

over. and above the minimum price — 
fixed by section 2347, Revised Stat- .. 
_ utes: 


199 


883 | 
2. Where the. purchaser of lands ne 
. under the timber and stone act-of 
June: 8, 1878, paid the appraised . 
value thereof, as required by depart- 
mental regulations, he is not enti- | 
tled to repayment of ‘any excess paid _ 


by him over and above the mini- - a 


mum price fixed by that 200s. tn 


3. Where the purchaser of an iso- 


585 


lated tract at public sale under the. 
act of June 27, 1906, paid the ap--— 
a praised value thereof, as. required by 
; departmental regulations, 
_ entitled to repayment of any excess — 
over and above the minimum price: — 
_ . Of $1.25. per acre fixed. by. that act._. 
_ 4 Where a homestead entry of | 
Umatilla Indian lands, under the act — 
'-of March 3, 1885, is canceled. for. 
. failure to comply with law, after 
- payment of the first installment of — 
_. the purchase money, the entrymanis.|_ 
not entitled to repayment of such 
installment under the.act of March © 
~ 26,1908, his only right to Trepay-. 
_ ment, if any, being under the provi- — 
sions of* section 2 of said ae OF : 
. March 3; 1 | a ee : 


he is not — 


588 


5. Instructions given that. claims. : 


~ 


. for repayment under section 2 of the i 
act of March 8, 1885, of install- | 
_ -ments paid on Umatilla lands, shall - 


~. 


INDEX. 


_ Page. 
not be allowed’ ‘until’ ‘the land shall : 


have been re-entered and the pay 
ments therefor made in full.._--~. 
6. A qualified assignee of a timber. 


and stone entry is the “legal rep- 


resentative” of the assignor within ~ 


the meaning of the repayment act 
of March 26, 1908, and entitled to 


repayment thereunder, provided it 


be ‘conclusively shown that the as- © 


signee has not been indemnified by 
the assignor for failure of title---- 

7, Where repayment. of 
paid in- connection with a rejected 


moneys 


516 


military ‘Teservation which had 


sil | Page. 
: neously allowed for part of a school 
“section. in the Fort Rice abandoned . 


' passed to. the State, constitutes a 


waiver of all right of. the State to. 
‘the lands assigned as base, and no 


rights under the school grant reat- _ 


tach to said lands in event of can- 


cellation of the homestead ba bas 


FOREST LAND. - 


See School. Lands, O52 


390 © 


2, Joint regulations of September : 


4, #1915, relating to lands within” 


360°— 


550 


413 


489° 


. timber and stone application was _ national forests_._.—.----_-_--- 
- denied, in accordance with the rule 8. Land within a national forest 
fined 4s Connection with Ge opplt':, | tater ewe ace or gue 1 1008, 1) 
. é eee as , i an 
cation, the fact that such rule was not subject to entry under that act 
_ subsequently changed will not jus-. where subsequently eliminated from — 
tify - reconsideration of the case ie the national forest by Wxecutive 
with a view to allowance of re- proclamation; but entry thereof can 
Oe a ae ‘118 only be made under the general 
. : public land laws..--__.---.----- 
stoner of the General Land Office 4, Lands within a national forest. _ 
denying an application for repay- restored to entry under. the act of. 
ment, from which no apmeal mas | June 11, 2006, are subject apptor 
cision as if appeal had been taken ingen eeu Reigs poe ae mere | 
. -- not. be included in an entry under 
and final decision rendered thereon — _ the enlarged-homestead act; mae cate 
bythe eoreary of the Interlor-—-— 486 | gn enity under said act of Jone 1 
; | 1906, be made the basis.for an addi- 
cour sre it cm, ‘tional entry under section 3 of the 
. . enlarged-homestead C2 a ees 
ties appealed and some did not, and 5. Where -one claiming to have 
ante || Meee ee en 
i 1 
eye one panera heey _ the date of such withdrawal the pro- 
situation, and the claims. involved i ee ag pe eee 
are equally res adjudicata within oa and “Merefore: not, dualified oe 
. a. homestead settlement, he had 
the poy agro Hell, 44 a a ‘To such settlement right at that. date 
ree wae Be: atiare’ repaynient & “as would except the land from the 
ae moneys ‘paid in connec fon with force and effect of ‘the withdrawal ; ee 
a rejected timber and. stone. applica- . and “by” subsequently reducing ais: as 
tion Was deni ed, in accordance with holdings to less than 160 acres, and | 
the rule then in force, on the ground attemp ting to comply with the law 
er d-feaud ia connection with the ap- | as.to residence upon the land claimed - 
plication, the fact that such rule : by him, he can not acquire ae 
was subsequently changed will: Dot - se se snare His Lbbaeae ierme 
justify reconsideration . of the case ere lands eliminated from 
With a view to allowance of re- national forest and withdrawn under . 
Nd 486 . the act of June 25, 1910, for classi- 
payment -~--—~ Se | fication, were actually opened to set- 
“Res Judicata. ; | + -. tlement and entry under the act of © 
See Repayment, 1-9. June 11, 1906, before the issuance | 
<a of the eliminating proclamation, they . 
Beservation. are subject to entry under that act 
‘See Coal, Oil, and Gas Lands, 1 10. py either the person on whose appli- . 
MILITARY. eation they were listed or by any . 
See Homestead, 18. other qualified applicant-.---.-_- 


_ - % Bands listed for opening. under. 
the act. of June 11, 1906, before the - 
dates of eliminating proclamations, : 
are subject to entry under that act. 


< 1. A selection by the State of 
North Dakota under the act of 
- March 2, 1907, in lieu of lands em: 
braced in a homestead entry erro- 





~~ 


INDEX. 
Page: 


fs by the | persons | on. “whose applications — 
the ‘listings were ‘made, but can not « 


be entered. by. any other: persons___ 


.- §. The recital: in a. proclamation 
 eliminating..lands from a. national. — 
forest that the proclamation “shall 
not prevent the settlement and entry © 
of any lands heretofore opened to © 


eee settlement and entry ” under the act 
_of.June 11, 1906, does. not except or 


exclude the land from the elimina- _ 


.tion made by the proclamation, its 


_ only effect. being to leave the lands 
subject to entry under said act by — 
_ persons entitled to- make such: entry, . 
notwithstanding they have: been re- | 
‘stored to. the public | ‘domain and. 
made ‘subject to other forms: of. dis-. 


: posal 
9. Where the ‘application to pur- 
chase a tract: of. land from - the 


State of California, assigned as base ~ 


for a forest lieu selection, was: made, 


and certificate. thereon. issued, in the. 


name of a fictitious ‘person, and as- 


signment. thereof Iade- in the name “ 


of such fictitious person to 4 person 
in :being, a- patent issued. to Such .as- 


signee by the surveyor general of 


the ‘State is not void but voidable; 


but one claiming . under such patent | 
as a bona Jide. innocent purchaser. 
- for value must disclose all the facts. 
“ surrounding the transaction — and 
make-a clear and. convincing show- 


495 | - stead entryman to public office, and. 


: ing. to establish his good faith_____ 
10. Where 
- fire ‘lanes, 

fences, | and - other © 
‘nomical: administration, 


-_ forests,” 
structed and are being maintained 


upon public lands of the United | 
States under the provisions of the _ 
_ act of March 4, 1915, or survey has — 


been made and the area needed for 


. guch improvements definitely fixed . 
and the. construction thereof: has 


- been provided . for and. will: be im- 
mediately undertaken, and the. lands 


are thereafter disposed: of under any si 
‘the final. 
> certificate and patent should except 


of the: public-land laws, 


such. portion thereof as is so de- 
voted to. public PUNDOSES_———nman 


“Reservoir. 

. ‘See “Right. of. Way, ty 7 8. 
Residence. | es ae 
. See ‘Homestead, 5-6, 89, 28, a 

83-39. 


“As To entitle a claimant to a 
preference right of entry by. reason . 


af 


“roads, trails, bridges, 
telephone. ‘lines, ' cabins, — 
improvements | 

_Thecessary | for the proper.and eco-: ~ 
-protection, 
‘and. development of the national — 
have been actually con- 


29 


380 





of prior settlement Ate ts essential ., 


: THA ACE an coe eee ee é 


quent. intervals, 
time perform the duties of his office, . 


661 
Page 


that he establish. residence on, the ~ 


~ Jand claimed. within a- reasonable ~~ 
- time . after. his first acts of ‘settle- - 


ment, to the exclusion of a home. 


elsewhere, ‘and such residence must - 
be maintained pending the determi- 


nation of an adverse claim. 
2. Where a woman, having an un-\ 


. perfected homestead . entry, marries © 


a man having a similar entry, and. 


_- thereupon ‘abandons her claim and 
_ resides. with her husband upon his™ 
-» claim » ‘until he offers proof and re- 
 eelves final certificate, and they then — 
establish residence upon her. claim, 
prior to the initiation of a contest : 


against the same, she thereby cures 


- her. default in the matter of resi- _ 
.. dence and is entitled to perfect her 
entry . 


a a a er er 


8. Credit for military service can 


“not be. allowed in fulfillment of the ~ 
one-year: period of residence soyured 


by the act of April 6, 1914, which . 


; provides that upon the intermar- 
riage of a homestead entryman and - 


a homestead entrywoman, “after 


each shall have fulfilled the require 
_ ments of the homestead law for one — 


year next preceding such marriage,” 
they may carry both entries to com- 
pletion in the . manner provided DY: 

4, The mere plection of a home- 


the taking of the oath of ee 
thereunder, does not. ipso . facto — 


- cdrry with it exemption from resi- 
dence upon 


_the . homestead; _ but. 
where the entryman can reside upon ~.. 
his claim continuously, or at fre- 
and at the same > 


he should do so as an evidence: of 


' his good faith, and where his good. 


faith is thus shown he may be given’ 


credit, under the five-year law, for 


constructive residence during such — 
periods as he is necessarily ‘absent 
in the. performance of the duties — 


“of his office___-----------------~ 387 

; Revised Statutes. — 

- See Table of, page EXIvV.. 

513° Right of Way. 8 
. See. Alaska, 1; Reservation, 10. . 
1. Circular. of June’ 18, 1915, 

modifying -paragraph = (@), section 

’. 30, of regulations of June 6, -1908, : 
relating to reservoirs for. watering 
live St0@K 2. ee eto Be 127 





of January 6, 


2. Regulation 8 of thie eecuintions | 
1913, concerning — 


6. Paragraph 8 of the regulations 


of March 1, 1918, providing that. 


- priority of applications for power — 


permits under the act of February. 
‘ | shall depend upon the -— 
| order of filing complete applications, . 


15, .1901,; 


relates only. to priority between. rival 


- applicants for permission: to investi-_ 


gate and utilize public lands for. the - 


| construction of power plants, 


eurred PEA Det MR SAA tole SAL REE TE ae 


and . 
has no application to cases where. 


- actual development has: already oc- ; 
471.) 


7. Reservoirs for the watering of — 


live stock under the act of January . 


18, 1897, may be located only. “upon | 


unoccupied public lands of the 


United States, not mineral or other-— 


wise reserved’; 
partment is without power to allow 


and the land de- — 


or approve fillings or maps for. res- 


‘ervoir claims under that act jnitiat- = =| 
ed and -asserted . in. the face of a 
‘withdr awal and reservation in favor 


of the State. under the act of Au- 
gust: 18, 1894___-___-_ pects ceaxcacea ate 


. 8. No such right ds eeduieed by - 
‘the construction and use of a reser-. 


voir for watering. live stock, in the 


absence of a declaratory statement — 


as. required . by the act of. January 


18,. ‘1897, as will except the land 
trom the operation 


‘lines’ 


‘9, Where telephone 


. of. a. with-— 
_ drawal for the benefit. of the State — 
under the act of. August 18, 1894___. 
have 


469 | 


been actually constructed upon. pub- | 


li¢é lands: of the. United States, in- 


cluding national forest lands, and. - 


are heing ‘maintained and operated 
by the United States, 


appropriate 


maps or field: notes thereof should. 
be furnished the Commissioner of | 


the General Land Office and notation 
thereof made upon the tract-books 
of that office; and if the lands be 
thereafter. disposed -of under any 


“of the- public land laws the final cer- | 


at 


‘tory, , 
surveyed prior to the act of June 21, 
1898, making a grant of said sec- 


468° 





™ INDEX. ; 


tion after ‘survey in the field does 
not affect the right. of the State 


under its school grant _o2+-2.--_ =: 


8..Where' a tract. of land. has 


passed to a State under its school 
grant, the land department is with- - 


Page. 


359° 


414 


Page. 
- rental sieves for electrical trans- tificate ana patent should. except ‘the. 
we mission - lines, amended August 11, telephone ..line | and. appurtenances | 
mies 15 opm ee eae eee ee ren Roe er ler _ 385 |’ with the right of the United. Siates 
8, Regulations of March 3, 1915, to. maintain and operate the same... 
concerning notation of ri hts of . 
‘way on the face of i ed sasieaetes 6 Riparian Rights. 
_. 4 Instructions of November 23, See Alaska, (2-5. 
1915, concerning exception Of right . 
of way for transmission lines ane ue ‘Rosebud Indian Lands. 
patents eS ef ee ee eo ene far meee a re } See Indian Lands, 7%. 
5. The Secretary. of the. Interior | School Land. | 
is. without © authority to approve an- “Guvrr ie. 3 : 
application under the act of March — | 1. No righ ts are acqutred by mein, 
3, {8o1; fp TEE pieces ee mane. | tlement upon school sections subse- — 
coversd. by 8 us beat en an ‘quent to survey in the field___.__ 
dian allotment made under section =}. - “2. Settlement upon: : school sec- 
4 of the act of February 8, 1887. 511 


215 


out authority: to accept'a reconvey-. . 


ance thereof from the State with a — 
view - to permitting an. individual to. 
. acquire title thereto under the pub- 
lic land VaWiou te ba oe ee 


489 


4, Sections 16 and 36 in the Terri- — 


now State, of New Mexico, 


tions ‘to the Territory. for the sup- 


port of common schools, passed to . 


. the Territory at the date of the act, 
unless at that time reserved, other- 
_ Wise disposed of, or. known to be 
SWING TA) 86ers 


5. Section 6 of the. “New. “Mexico 
enabling’ act of June 20, 1910, op- 


erates to reserve sections 2 16, 32, 


and 36, within national. forests, for 


the -benefit of the State, where not 


460 


otherwise | appropriated at the date. 


of the passage of that act, the vest- 
ing of title under that act being: 


postponed until such lands shall be he 


restored to the public domain; and’ 
“upon restoration of any such sec- 
tions the inchoate right of the State, © 


which was imminent over the lands, 


ment of any right under a settle- 


immediately attaches and becomes ~ 
effective and prevents the attach- 


ment initiated after the date of 


the act rena naan enna ene eos 


INDEMNITY. Doe 
6. Tnetracitone. of March 23, 1915, 


“137 - 


under act of February 14, 1913, con- | 


cerning selections of indemity school 


lands within a Rock: Indian 
. Reservation. 
%, The .offering. by a State of . 
school lands classified. as coal as. 82 
base for indemnity selections will 


ee ee ee ee ee ee = 


43. 


be considered as a Waiver of: the 
State’s claim to said tr acts under-its 
school BRING Sosa ee 

8. There is: no. provision — of law. 


INDEX. 


Page. 


O15 


7 under which the State of Oklahoma. ; 


is. authorized to select. indemnity | for « 

‘sections. 13 and 33 lost to its. school. 
land grant by reason of being other- | - 
335 | 


wise reserved or disposed Ofsoo 223 


9, Where lands within a national. — 
_ forest offered as base fora school = 

indemnity selection~is prior to ap- 
-proval. of the selection eliminated | ae 
_ from the forest the State is not en- 


‘titled ‘to. have the: ‘selection consuln- - a 


“mated but - takes title to the base » 
land. under. the TON So tt 


10. Where part. of the. land em- 
braced in.a. school indemnity selec- 


tion is within a power- -site or other 


withdrawal. the. selection may. be. oe 


divided and. approved as.to the land 


not in conilict upon designation of | 
119 


propefbase: for such. portion—____.~ 


11. Indemnity school-land selec- — 
tions are not excepted from the force 
.and effect of the act of June 25, — 


1910; and a- power- -site: withdrawal 


under that. act is effective upon | 


lands embraced. in’. an unapproved 


school indemnity ‘selection, notwith- re 


standing » the withdrawal ‘was made 


subsequent to the filing of. the selec-. 
tion awa naan nen enna a : 


12. No title. ds. acquired under. or 


by virtue of a school indemnity 
selection until the same has been ap- 


proved by the Secretary of the In- _ 
and where the selected Jands : 


terior, 
are classified as ‘petroleum. in ehar- 


acter, withdrawn, and placed within . 
‘a petroleum . reserve © the Secretary. 
is without authority to approve the. 
~“12T 
13. The purpose of the. act of — | 


selection. for. unconditional patent.- 


February - 28, 1891; amending | sec- 


118 |. 


tions 2275 © and 2276, Revised Stat- | 


utes, was to place all the States and 


‘Territories: containing public’ lands, 


_and to which grants had been made 
_ for: school purposes, in 2 ‘similar po- 
sition, alike entitled to the benefits 
and subject to the conditions. im- 


“posed by aaid act---------=.--- 
14. Under - the. grant for school - | 


414. | 


purposes made to the State of Mon- .. 


‘tana by the act of. February | 23; 


- 1889, the State takes no vested. in- . 


terest in-or title to any. particular 
tract until it is identified by survey, 


_. and where at that time covered by. 
. @. valid settlement claim the grant 


— does not attach, and the State’s 
- only recourse is to the indemnity 


S15, 


North Dakota. 


468 ) 
. March 2, 1907, in lieu of lands em- - 


: military . 
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provisions of the Gee of February . 
28,1891, amending sections 2275 
and 2276, Revised - Statutes__.____. 


414 


15.. A desert entry of unsurveyed — 
land, made at a time when the _ 
desert: land. law permitted entries — 
of unsurveyed lands, is a disposition . : 


granted for school: 


of. the. land. ‘within the meaning of — 
section 4 of the Idaho.admission act’ 

- of July 8, 1890, and the act of Feb-.” | 
tuary 28, 1891, providing indem- ~ 
nity for: sections sixteen. and. thirty- 

be purposes, ©. 

where said sections or parts thereof 


have been “otherwise disposed. of 347 Sah 


16. A selection by the State of | 


under. the 


act. of 


braced in a homestead entry errone- :.- — 


reservation . 


- ously. allowed for part of.a school — 
‘section in the Fort Rice abandoned 
which: had’ ae 
-. passed to the State, constitutes ait! 
waiver of all right of the State to. _ 
-| . the lands assigned as base, and no. 
- rights under the school grant reat- | 
|. tach to said lands in event of can- — 


a cellation of the homestead entry___ 390. ee 


17. Where : homestead entry was | 


: allowed for a tract of :land ‘within. | 


a. school section, in the belief. that 


it: was. excepted from ‘the school 


grant by. reason of a claimed settle- 
ment by the entryman, and the 


State thereupon filed an indemnity 
selection based thereon, and it was — 
subsequently found that the claimed | 
settlement was not sufficient. to ex- | 
' cept the. tract. from the ‘grant,. the . 
indemnity » selectiog may mneverthe- - 
- less be approved where the lands 
have been reported and withdrawn 
as: valuable for coal... 222 


18. No settlement, 


Se nn rrr eee 


California, upon waiver by 


348 


a residence,. or - 
} ~ improvement is required under a se- 
-. jection made under the act. of July. 
4, 1898; based upon: a settlement. 
| claim. or*entry in conflict’ with the- ". 
; Northern Pacific grant and adjusted 
_ under that ‘act, where the person 
- making the selection had fully:com- 
_~ plied - with the requirements . of the | 
-. homestead © ‘law upon the land.in | 
~~ eonflict; and such ‘selection will de- 
‘feat a subsequent school .. indemnity 
-- gelection of the same land by: the 
State 
19. The land department’ is with- _ 
out authority to issue limited pat-° - 
-. ent under the act of. July 17, 1914, 7 
‘for lands embraced in a school in- 
demnity selection by the State of | 
the . 


26 


transferee of the ‘State of all right a” 
to the oil deposits therein, unless *- 


hc patent 


| . proved, 


to the issuance of ‘guch. restricted 
20. In: view of. the act of July 
17, 1914, providing for the agricul- 


tural entry of lands withdrawn, 


INDEX. 


ac - Page. 
the State shall. have’ first consented 


27 


classified, or reported as contain- _. 


ing. phosphate, nitrate,. potash, oil, 


gas or asphaltic minerals, and the 
act of the legislature of the State of: - 


‘Callfornia of April 14, 1915, em- 


- powering the surveyor-general of the 


State to accept the benefits of said — 


act, with a reservation . 


to the. 


United States of all deposits on ac- - 
eount of which the lands were with-_ 


drawn, classified, or reported as be- 
ing valuable, 


school indemnity se- . 


lectlons by said State embracing a 


lands subsequently so. withdrawn, 
classified, or reported, may be ap- 
subject to the provisions 


: of said act, notwithstanding such. i“ 


2 withdrawal, classification, or report: 


Serip. 


under the timber and stone act__--- 


120 


1, Supreme Court -seetip may not - 
be accepted in payment. for Jands- - 
54 


2, A location. of Valentine scrip | 


on. unsurveyed land becomes fixed 


and certain upon identification of. 


the selected land .by survey, 
thereafter the locator can not aban- 
don the location and have the scrIp 


returned 40: Him coe one 
Selection, = | 
See States and “Territories, 133 
Survey, 1. ; 
Settlement. ; | 
See Homestead, 26; Ratlroad 


Grant, 8-8; Reclamation, 9; Res- 
er earion, 5; School Land, 1-2, 14, 


and - 


548 


1, To entitle a claimant to eee e 


erence right of entry by reason of 


prior settlement it.is essential tbat ~ 


| ‘he establish residence on the lanil: 


claimed. within a reasonable time -_ 


after his first acts of settlement, to 
the exclusion of a home elsewhere, | 
-- and such residence must be mati- . 
' tained pending the determination of 

an adverse claim. Decides ees fans 


‘Settlers. | ‘ 
- See Railroad Yoadi 1. 


. Sioux Indians. 
‘Bee Indian. Lands, 26-28, 


Soldiers’ Additional. 


- See Homestead, 10-17. 


Surface Rights. 





Page, 


Standing Roek Indian Lands. - 


- See Indian Lands, 8. 


Shite and Territories. 


See Survey, 1-3. 
A, ‘Where ‘the base’ ‘Gilered: i a 


State to support a selection is. de- 


_ fective and the selection is suspend- — 
- ed to afford the State opportunity — 
_. to. substitute a good base, but be- 

fore such substitution the land is. 


embraced in an. application. to make — 


additional entry under the enlarged | 
; homestead act,. which is otherwise 
- allowable, 
_-tutes an intervening adverse claim. 
_. and bars amendment and completion 
of the State selection---~-------~- 


Statutes. | 


such: application. consti- 


491° 


-See Acts of Conia. and Re- " 


vised Statutes Cited 


- See Coal, 


Oil, 
6-11. 7 


“Survey. 


1. A State secures no “preference 


ent of selection by virtue of an 
~ application for survey under the act 
of August 18, 


1894, 
drawal is made for its benefit ; and 
a settlement subsequent to an appli- 
cation for survey and prior to such 


_ withdrawal defeats any right of se- 
‘lection on the part of the State_--. 


- 2. A homestead entry. allowed ‘for 


-dands. withdrawn: and. surveyed* upon 
the application of the State of Idaho — 


under the act of August 18, (1894, 
prior to expiration. of the sixty-day 


_. preference right period accorded the 
State by that act within which to. 


make selection, attaches at the -ex- 


sence 


and Gas Lands, 


: and Con- 
- strued, pages XXI and XXvV. sb 


until with- 


345 


‘piration of that period in the ab-* | 
of a valid selection of the - 


lands by the State; and’ the subse ~- 


quent ratification | by the State leg- 


islature of an invalid selection made 


within that period has no retro- 


active effect to impair. the - Tights 
of the entryman_-.- PS eS ye 


448 


3..The act of August 18, 1894, * 4 


authorizing. the survey: of public 


lands on the application of a State, . 
grants the State a preference right - 
of selection for ‘sixty days from. | 
the date of the filing of the township . 


plat of. survey,” and the governor 
of. the State has no authority to 


limit the preference right period so - 
fixed by the statute; and the fact 


8. Lands covered by a ‘growth of 
trees which are of little or no com- 
-Inercial value when severed from the 





Umatilla Indian Lands, 
. Bee Repayment, eo. | 


665 | 
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INDEX. 
etataet ee Page. . Page.» 
that in a. ‘published notice under soil are not autiect to ‘@laposal under. 
that - act. the governor claimed a the timber and ‘stone act as “ chiefly: : 
preference right on behalf of. the valuable for timber ~~ ----_.___-_ % 
State for “sixty days after the sur-_ 4, The timber and stone act’ does” 
vey is approved” in no wise affects not contemplate that lands which in 
the preference right of the State to _ their present condition are unfit for’. 
make . selection at any. time within cultivation owing to the growth of — 
: sixty days - from ‘ ‘the filing of the .- trees. thereon . must be- disposed: of at, . 
township. saeco ar ag 827 under said law. even though the -. 
| oF growth is of little or no value, but — | 
Surveyor General. __ to authorize disposal of lands under. | 
~ See: Accounts, : om _ that law it must appear that they — 
| .. are chiefly valuable for their timber. 
Swamp Land. oe, ee . and are unfit for cultivation__—___ 
1, The. right. conferred’: “upon a -. 5, The timber and stone act con- 
 gettler by. the circular. of December. : templates that ‘payments thereunder _ 
- 18, 1886, to contest the claim of the } .. shall be made in lawful.money of — 
- State under its swamp land grant to. _ the United States ; and in the absence 
_ the land settled upon, is personal to . of positive statutory authority there-. 
the settler and can not be trans- | | for, Supreme Court scrip, not being = 
ferred. Sis a ee OBS... legal tender, may not be accepted in’ 
2. The grant of swamp and over- — payment. for lands under'that act_.: 54 — 
flowed lands made to the State of | 6 A showing by a timber and 
Oregon by the act of March 12, -. stone applicant, as required by the 
1860, .extends' to and embraces -act.of June 3, 1878, that the land = 
swamp and overflowed : lands, lying applied for contains no valuable de-.. - 
outside the; diminished Klamath In- ft . posit of gold, cinnabar,. silver, cop- 
dian Reservation, which at the date . “-per, or coal, constitutes. merely 
of the grant were in the possession | prima facie evidence of the non- 
-and occupancy of said Indians but | ~~ mineral character of the land; and 
‘which by the-treaty of October 14, | - where the land was, prior. to the 
1864, were ceded ‘to. the: United 7 timber and stone entry, - and prior 
RIALGN ea eee ec ea (123-|. to the act of June 22; 1910, with-: 
8. One who made homestead aby af drawn as coal land,. and has since 
for less than 160 acres and who been held, as the result of a hearing, 
would after submission of final proof ©. .|.. to be coal in-character, the timber . 
upon such entry be entitled to make. = { and stone entryman is entitled only. 
an additional entry under section 6 | to.a-restricted patent under the pro- 
of the act of March 2, 1889, is qualil- {| ~—viso. to section 1 of. said: act of June 
fied to purchase from the State and — 22, 1910 Ea OAS Mr tek ee vee CU NR AB: 
make entry under the act of May = |. eee, oo 
20, 1908, of lands sold under said =. }. Timber Lands. 
act and bid In-by the State for =| —_gee Indian Lands, 15; Timber and — 
drainage charges, whether: said lands aan Stone Act 1-6; Timber Trespass, 1. _ 
are contiguous or noncontiguous to _ 7 
his unperfected entry.------—--__.. 380 Timber Trespass. - at 
Telephone Lines. - 3 | 1. Instructions of June 22, 1915, | 
_ See Right. of Way, 9. concerning. the measure of damages” 
_; in timber. trespass cases_—_—-_-___. 112 
Tide Lands. io ee 
See Alaska, 2-5. ‘Transferee.. | 7 a 
| ‘Timber and. Stone Act, | - See Practice, 11; School Land, 19. Me é 
. See Application, 5; Repayment, 6. Thy 
id. ‘Paragraph 19 of regulations of . sar aie Trespass, 1; 
November 30, 1908, as revised Janu-. ; 
ary 2, 1914, ‘amended February 19, _ ‘ ee 
Ci ei eerie B51 Tripp County Tands. 
2. Circular of December 20, 1915, “ - [ vero ee. S 
amending section 20 of the timber ~ Turtle Mountain Indians. 
. ‘and. stone regulations of November ; 
~~ 80, VOQS aches a a ak 504 See Indion Lands, 31. 
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‘United States Commissioner. 
. 1. Circular of August 23, 1915, 
suggestions to United States com- 
missioners and judges. and clerks of 
courts. of record under section 2294, 
Revised Statutes aaa Seas eae eeu 
- United States Mineral Surveyor. 


| Ieee Land Se Rice 1. 


Unreported Culen.. 
‘Bee Table of, page 591. 


Villa: Sites. 
See Indian Lands, 5. 
| Water Frontage. eee 
| ‘See Alaska, 16. 
| Water Right, 


See Desert Land, 10; Reclama. 
_ tion, AL. oe 


INDEX. _ 
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“Withdrawal. 


Page. 


See Coal, Oil, and Gas Lands, Bye 
10-11; Phosphate Lands, 4;. Res- ; 


| ervation, 5; School Lands, 10-12, 20. 


1, An order of withdrawal has 


_the same force and effect as an ad- 


verse claim asserted by any qualified : 


person ; and ii a claim within ee 
withdrawn area would have been. 

subject to peaceable entry by an 
‘adverse claimant, because. of lack of 
‘diligence on the part of the ptus- 
-pector, it would be defeated by the 
order of. withdrawal.--—----------. 


Witnesses. 


‘See Evidence, t; ‘Practice, 8. 


| Words and Phrases Construed. 
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bt Legal representative’ > in. oe 


payment. act of. March 26,- 1908, in- 
cludes the assignee of a SE Der and . 144 
Stone entry 2.3 en 


2. ‘* Minor orphan children ” oo 


- section 2307, Revised Statutes, it 
"s emees Jegally paopied st ehfldren..-—_. 


